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guardiaxship-minoks— pension  ft^xd. 
Calista  a.  Stombaugh,  guardian  of  minor  of  Daniel  T.  Hall. 

Soldier  died  August  5,  1884,  leaving  the  appellant,  his  widow,  and  a  minor  child, 
William  P.,  under  16  years  of  age.  The  widow,  mother  of  said  minor,  reinarrie<l 
December  25,  1884.  8aid  minor  was  bom  July  29,  1883,  and  has  resided  with 
his  uncle,  David  H.  Hall,  continuously  since  he  was  16  montlis  old,  who  was 
duly  appointed  his  g:uarrHan  by  the  district  court  in  the  State  of  Iowa  September 

f  5,  1890.  Ot*tober  4,  1890,  said  guardian  Hied  a  claim  for  ]>en8ion  as  such  guar- 
dian under  the  act  of  June  27,  1890,  and  appellant  also  filed  a  claim  for  pension 
under  said  act  as  mother  of  said  minor  January  31,  1891,  and  was  subsequently. 
September  7,  1891,  appointed  guardian  of  said  minor  by  the  probate  court  of 
Hubbard  County,  Minn.  On  January  31,  1899,  her  said  claim  was  rejecteil  on 
the  following  ground:  **That  the  claim  for  the  minor  under  the  act  of  June  27, 
1890,  has  this  day  l)een  allowed,  and  payment  ordered  to  be  made  to  David  H. 
Hall,  the  guardian,  who  acquired  authority  anterior  to  the  filing  of  this  claim, 
or  the  appointment  of  Calista  A.  Stombaugh  as  guardian."  It  is  held  that  Hall, 
having  been  recognized  as  a  fit  person  to  atrt  as  agent  of  the  Government  to 
receive  and  disburse  the  money  of  his  ward,  and  he  having  a(«epted  ,the  agency 
thus  imposed  and  nothing  appearing  in  the  record  showing  that  he  has  broken 
its  terms,  the  Bureau  action  rejecting  appellant's  claim  for  recognition  in  the 
daim  was  without  error. 

Any  contest  over  tlie  right  of  t>osse8Bi<9n  of  the  minor  or  his  property  must  be  rele- 
gated to  the  local  courts  for  decision. 

Assistant  Secretary  F,  L,  Campf)ell  to  the  OmunlssUmer  of  Pensions^ 

August  m,  190 L 

Calista  A.  Stombaugh,  as  guardian  of  William  P.  Hall,  minor  child 
of  Daniel  T.  Hall,  formerly  private,  Company  C,  Forty-ninth  Wiscon- 
sin Volunteer  Infantry,  who  died  August  5,  1884,  filed  a  declai-ation 
for  pension  under  the  act  of  June  27,  1890,  January  81,  1891,  which 
was  rejected  January  31,  1899,  on  the  following  stated  ground: 

That  the  claim  for  the  minor,  under  the  act  of  June  27,  1890,  has  this  day  l)een 
allow,ed,  and  payment  ordered  to  be  made  to  David  H.  Hall,  the  guardian,  who 
acquired  authority  anterior  to  h«  ling  of  this  claim,  or  the  appointment  of  Calista 
A.  Stomb  ugh  as  guardian 

March  4,  1899,  the  claimant,  by  her  attorney,  filed  an  appeal  to  the 
Department  in  which  the  following  contentions  are  made: 

Thomas  V'an  Etten,  being  first  dniy  sworn,  states:  That  he  is  the  recognized  attor- 
ney of  the  claimant  in  the  above  designated  minor's  pension  claim,  under  the  act  of 
June  27,  1890,  which  was  rejected  by  letter  addressed  to  the  affiant,  dated  Washing- 
ton, D.  C.,  January  31, 1899,  and  signed  by  Hon.  H.  Clay  Evans,  Commissioner,  "on 
the  ground  that  a  claim  for  minor's  pension,  under  the  said  act,  was  allowed  by  cer- 
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tificate  issued  January  14,  l§99,'anVj  wayrnent  ordered  to  be  made  to  David  H.  Hall, 
the  guardian,  wlio  acouif^  autboHty  anterior  to  the  filing  of  this  claim,  or  the 
appointment  of  Caltf«tA-^:«Stombaugh  as  guardian.*'  The  claimant  appeals  from  the 
rejection  ^f  sAid  crairti  U)  the  honorable  Secretary*  of  the  Interior  on  the  ground  that 
the.rejecjf^n  o'J  said  claim  is  unjust  and  contrary  to  the  law. 

•.  Attlie'tiine  the  said  David  H.  Hall  was  api>ointed  the  guardian  of  the  minor  in 
tlowa,  the  said  minor  for  whom  pension  was  claimed  was  a  visitor  at  the  home  of 
'David  H.  Hall,  his  uncle's,  and  said  Hall,  without  the  knowledge  or  consent  of  this 
claimant,  the  mother  of  said  minor.  The  said  minor  was  l>orn  and  resided  in  Minne- 
sota with  his  mother  and  cared  for  her  and  maintained  by  her  until  she  went  to 
Iowa  and  visited  the  uncle,  David  H.  Hall,  and  left  him,  at  the  uncle's  solicitation, 
with  him  as  a  visitor,  but  this  claimant  did  not  then  nor  at  any  time  thereafter  aban- 
don said  child. 

The  laws  of  the  State  of  Minnesota  constitute  the  parents  of  children  residents  of 
the  State  the  guardians  of  their  children,  and  it  would  appear  to  be  a  legal  (conclusion 
tha{  no  one  could  acquire  the  guanlianship  of  a  minor  temporarily  visiting  a  relative 
in  another  State  while  the  parent  and  natural  and  legal  guardian  under  the  laws  of 
the  State  where  the  minor  was  born  and  where  the  parent  resides,  unless  said  parent 
and  guardian  ha^l  abandoned  said  child  or  had  consented  that  another  guardian 
might  be  appointed  in  the  State  where  the  minor  was  a  visitor. 

Claimant  respectfully  asks  that  this  rejected  claim  may  be  reviewed  and  rei*onsid- 
ered  on  appeal  by  the  honorable  Secretary  of  the  Interior  and  re*i)ectfully  states 
that  before  the  claim  was  rejecte<l  her  protests  had  been  filed  therein  citing  the  law 
of  the  State  of  Minnesota  applicable  to  the  nijatter,  and  that  the  evidence  of  the  birth 
of  the  child  for  whom  pension  was  claimed  in  the  State  of  Minnesota  and  of  his  tem- 
porary visiting  his  uncle,  David  H.  Hall,  wlien  the  latter  waa  appointed  guardian 
and  also  the  evidence  that  this  claimant  had  never  abandoned  said  child  or  consented 
that  said  D.  H.  Hall  might  l)e  appointed  his  guardian,  was  also  filed  in  the  claim 
before  it  was  rejected,  and  resjjectfully  requests  that  her  said  protests. and  the  law  of 
Minnesota  as  therein  quote<l  and  the  evidence  be  all  coni«idere<l  in  the  appeal. 

Afl[iant  further  states  that  this  appeal  is  taken  in  goo<l  faith,  affiant  honestly  believ- 
ing that  the  rejection  of  said  claim  wa«  error  and  unjust  to  this  claimant. 

Thi.s  appeal  mises  the  question  of  the  justice  of  the  Bureau  action 
in  recognizing  David  H.  Hall  as  the  proper  person  to  whom  the  money 
for  the  benefit  of  the  ward  should  be  paid. 

The  record  discloses  that  the  soldier  died  August  5,  1884,  and  that 
on  December  25, 1884,  the  claimant  remarried;  October  4,  1890,  David 
H.  Hall  applied  for  pension  as  guardian  of  William  P.  Hall,  the  minor 
in  whose  behalf  the  mother  applied  some  months  later,  as  above 
recited.  On  the  5th  day  of  September,  1890,  the  said  David  H.  Hall 
was  duly  appointed  guardian  of  said  minor  by  the  distinct  court  of  the 
State  of  Iowa.  September  7,  1891,  the  claimant  was  regularly 
appointed  guardian  of  said  minor  by  the  probate  court  of  HubbaI'd 
County,  Minn. 

The  guardian,  Hall,  emplo3'ed  an  attorney  to  prosecute  his  claim,  and 
the  claimant  also  employed  an  attorney,  and  the  Bureau  in  189t> 
recognized  the  attornev  first  appointed.  The  attorney  for  claimant 
filed  an  appeal  to  the  Department,  and  on  June  8,  189(3,  an  opinion 
was  rendered  in  which  the  first  appointed  attorney  was  recognized. 
The  i.-rsue  pn»sented  in  the  present  appeal  was  only  incidentally  involved 
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in  that  opinion,  and  nothing  was  said  therein  as  to  the  relative  rights 
of  said  guardians.     It  was  simply  held  that  the  attorney  fii-st  appointed,  • 
by  apparent  competent  authority,  and  who  had  not  neglected  the  case, 
should  be  recognized. 

It  will  be  noted  that  there  is  here  presented  the  question  of  conflict- 
ing guardianships.  Both  were  appointed  by  courts  having  apparent 
jurisdiction  of  the  subiect-matter.  As  far  as  appears  both  w^ere 
appointed  full}'  in  conformity  with  local  laws.  The  contention  of  the 
attorney  that  the  laws  of  the  State  of  Minnesota  make  the  mother 
the  natui-al  guardian  of  the  minor  children  is  entirel}'^  immaterial  to  the 
question  here  presented  for  the  reason  that  she  did  not  file  claim  for 
pension  in  behalf  of  said  minor  until  she  had  been  regularly  appointed 
such  guardian  by  a  court  of  competent  jurisdiction.  A  resort  to  the 
facts  in  this  case  may  well  be  had  at  this  point. 

The  minor  was  born  Jul}'  29,  1883,  and*  has  resided  continuously 
from  the  time  he  was  16  months  old  with  his  uncle,  David  H.  Hall,  at 
Wadena,  Fayette  County,  Iowa;  the  claimant  seeks  to  show  b}'  her 
own  aflidavit  that  she  left  the  son  temporarily  with  the  uncle,  but  aside 
from  her  own  statement  there  is  no  evidence  that  she  ever  tried  to 
regain  possession  of  the  minor;  the  remarriage  of  claimant  in  1884 
presents  a  reason  for  her  giving  the  child  over  to  the  uncle. 

When  the  mother  made  application  for  letters  of  guardianship  in 
Minnesota  the  minor  was  not  within  the  State,  nor  in  her  constructive 
possession;  at  that  time  the  child  was  actually  in  possession  of  another 
guardian  appointed  by  a  court  of  another  State.  It  does  not  appear 
just  how  she  could  satisfy  the  Minnesota  court  that  the  minor  was 
within  its  jurisdiction,  but  that  is  a  question  that  need  not  be  inquired 
into  for  the  pui'poses  of  this  opinion.  But  the  contention  of  this 
appellant  that  the  minor  was  in  the  constructive  possession  of  the 
mother,  while  it  was  in  the  actual  possession  of  a  regularly  appointed 
guardian  in  another  State  is  wholl}-  untenable,  Ix^cause  the  constructive 
possession  ended  as  soon  as  the  court  gave  actual  possession  to  Hall, 
and  this  contention  need  not  be  further  considered. 

Recently  the  Department  has  rendered  an  opinion  on  the  question  of 
guardianship  and  the  control  of  the  money  belonging  to  beneficiaries 
under  the  law,  which,  when  applied  to  the  question  herein  involved 
removes  any  difficulty  in  deciding  between  these  guardians.  (Com- 
missioner of  Pensions,  11  P.  I).,  351.) 

That  opinion  was  rendered  Ma}'  22,  ltM)l,  in  response  to  a  letter  from 
the  honorable  Commissioner  of  Pensions  asking  if  as  a  matter  of  law 
he  had  discretion  in  the  payment  of  pensions  to  guardians,  and  if  he 
could  follow  the  money  so  paid  to  its  application. 

In  the  course  of  the  opinion  it  is  held: 

From  the  rulings  above  mentioned  it  very  dearly  appears  that  pension  money  in 
the  hands  of  a  guardian  for  the  benefit  of  a  pensioner  is  still  under  the  constitutional 
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control  of  the  Government.  If  so,  then  it  follows  that  the  Government  may  direct 
and  supervise  its  ad niinipt ration,  expenditure,  and  disposition  under  the  limitations 
and  restrictions  incident  to  the  pension  laws.  The  guardian  as  an  individual  is  the 
agent  of  the  United  States,  wholly  irrespective  of  the  duties  devolved  upon  him  by 
the  State  law,  and  is  manifestly  subject  to  such  direction  as  to  prevent  the  diversion 
of  the  i^ension  money  from  inuring  solely  to  the  use  and  benefit  of  those  to  whom  the 
pensions  are  granted. 

And  it  was  also  stated: 

Who  hut  the  Commissioner  of  Pensions  has  power  to  ** secure  its  safe  and  unim- 
paire<l  transmission  to  the  beneficiary?  "  If  a  guardian  holds  pension  funds  as  a  State 
officer,  he  can  not  l)e  directed  by  Congress  in  its  administration.  Such  a  fund  in  the 
hands  of  a  guardian  is  in  transitu,  as  it  were,  and  until  it  reaches  its  final  destination 
is  controllable  only  by  the  United  States.  When  a  guardian  makes  a  proper  expendi- 
ture in  behalf  of  his  ward,  he  does  so,  not  as  a  State  official,  but  as  agent  of  the 
Government.  No  State  court  can  delegate  authority  to  such  a  guanlian  relating  to 
the  disi)08itiou  of  a  pension  fund,  nor  has  it  competent  authority  to  direct  the  expend- 
iture thereof.  This  necessarily  follows  from  the  fact  that  the  guardian  holds  the 
fund,  not  in  his  official  capacity  as  a  State  oflicer,  but  as  an  individual  agent  repre- 
senting the  Government  of  the  United  States.  If,  therefore,  the  Commissioner  of 
Pensions,  under  the  direction  of  the  Secretary  of  the  Interior,  has  no  jurisdiction 
over  a  guardian  holding  pension  money,  then  there  is  no  competent  authority,  and 
the  guardian  is  a  law  unto  himself,  amenable  to  no  jurisdiction. 
In  the  case  of  Edward  W.  Moore  (9  P.  D.,  55),  the  Department  held  that: 
**The  words  appearing  in  the  act  of  August  5, 1882,  *  may  be  ma<le  to  the  guardian 
of  such  persons,'  are  not  mandatory  but  permissive." 
It  was  also  held  by  the  Supreme  Court  in  the  Hall  case  (supra)  that — 
"The  guardian  no  more  than  the  agent  or  attorney  of  the  pensioner  is  obliged  by 
the  laws  of  Congress  to  receive  th  fund;  but  if  he  does,  he  must  accept  it  subject  to 
the  annexed  conditions." 

One  of  the  conditions,  as  pointed  out  by  the  Supreme  Court,  is  to  the  effect  that 
the  fund  still  remains  subject  to  the  juri.sdiction  of  the  United  States.  If  so,  then  the 
United  States  must  have  the  power,  through  its  legally  constituted  official,  to  direct 
and  supervise  its  administration.  If  the  Commissioner  of  Pensions  is  without  power 
to  direct  and  control  the  pension  fund  in  the  hands  of  a  guardian,  the  legislative 
safeguard  above  recited  would  in  many  instances  prove  futile  and  inoperative. 

It  is  to  be  obseiTed  that  the  above  opinion  holds  that  a  guardian 
takes  a  pension  due  a  ward  as  an  agent  of  the  Government,  and  is  lia- 
ble to  be  called  upon  at  any  time  to  account  to  the  Government  for  the 
monc}'^  so  received  by  him. 

In  other  words,  the  fact  that  a  particular  guardian  was  appointed  by 
a  local  court  vouches,  as  it  were,  that  he  is  a  fit  person  to  act  as  agent 
of  the  Government  to  hold  and  disburse  any  money  coming  into  his 
hands.  When  a  given  guardian  is  shown  to  be  a  fit  person  to  receive 
pension  money  and  to  use  it  for  its  lawful  purposes,  the  Government 
has  no  interest  in  the  manner  of  his  appointment  or  in  any  conflict  of 
law\s  of  different  States. 

In  this  case,  the  guardian  Hall,  to  whom  the  Bureau  decided  to  pay 
the  pension  of  the  minor,  so  far  as  appears  from  the  evidence,  was  a 
fit  person  to  act  as  the  agent  of  the  Government.  He  was  selected  as 
;iuch  agent  because  he  was  recognized  by  the  Iowa  court  as  guardian, 
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and  that  warmnt  appears  to  have  been  sufficiont.  Because  at  a  later 
ckite  another  guardian  was  appointed  by  a  court  of  another  State,  in 
no  way  attacks  the  fitness  of  the  first  one  appointed.  The  legsility  of 
the  appointments,  as  between  the  hiws  of  Iowa  and  Minnesota,  is  some- 
thing with  which,  in  such  a  case  as  this,  the  Department  has  no  inter- 
est. That  question  is  wholly  foreign  to  this  incjuiry.  The  guardian 
HalU  who  was  recognized  as  a  proper  agent  to  receive  the  money,  is 
shown  to  be  a  fit  person  to  a<^t  as  such  agent,  and  just  there  the  (tov- 
ernment's  investigation  may  end. 

Any  contest  over  the  right  of  |X)ssession  of  the  minor,  or  any  prop- 
'  erty  of  his  that  may  be  involved,  must  )>e  relegated  to  the  local  courts 
for  decision.  The  contention  of  this  appellant  that  she  is  the  legal 
guardian  of  the  minor  under  the  laws  of  Minnesota  does  not  go  to  the 
vital  point  of  inquiry.  Primarily  the  guardian,  Hall,  was  gmnted  the 
right  to  receive  the  pension  due  the  minor  because  he  was  a  fit  agent 
of  the  Government,  his  fitness  being  shown  by  the  confidence  reposed 
in  him  by  the  Iowa  court. 

Furthermore,  it  appeal's  that  the  money  was  paid  to  him  and  that  he 
accepted  the  agency  thus  imposed,  and  nothing  in  the  record  shows 
that  he  has  in  any  wa}"  broken  its  terms,  or  that  the  money  has  not 
actually  been  used  for  its  beneficial  purposes. 

Therefore,  it  is  clear  that  the  Bureau  ac*tion  in  rejecting  appellant's 
claim  for  recognition  in  the  (^se  as  presented  was  without  error,  and 
the  same  is  affiimed  herebv. 


FEE— attouneys-apj*li<:ations— Acrr  of  march  a,  looi. 

Frances  A.  Patterson  as  Widow  of  (teorge  N.  Osler  (cLAiMjys'T). 

Mux:)  1^.  Stevens  &  C'o.  (attorneys). 

The  act  of  March  3,  1901,  in  8])e<'iric  lanjfiiajre  prohibitn  any  i)ers«n  from  ryt-eiving^ 
comfjensation  for  services  in  making  application  under  iti<  proviKionn;  and  tiie 
"words  "making  application"  nijjnify  not  only  the  tiling  of  a  declaration  for 
pension,  bnt  alpo  the  filing  of  evidence  showing  title  to  iH'iision. 

Ah  the  question  as  to  whether  an  attorney  or  agent  may  in  such  a  (*ase  colle<*t  a  fee 
from  the  claimant  is  not  i)roperly  l)efore  the  Department,  the  apiM*al,  in  so  far 
as  the  same  relates  t^)  tliis  point,  is  <lismissetl. 

AtwUtant  S>4'cret<mf  V,  L.   dtniphell  to  tlw  Cf»niHfi<Mf(mrr  of  Pmalons^ 

SKptrmhrr  9.  1901. 

The  claimant,  Frances  A.  Patterson,  as  tlie  widow  of  (xeorge  N. 
Osier,  who  served  in  Company  A,  Ninty -seventh  Ohio  Volunteer  Infan- 
try, was  allowed  j)ension  under  the  general  law.  The  soldier  died 
•January  17,  1863.  She  married  April  10,  18t)T,  Jesse  Patterson,  who 
died  August  16, 1900.     Upon  her  remarriage  her  name  was  dropped 
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from  the  pension  roll.  In  her  own  behalf,  on  June  12, 1001,  the  chiim- 
ant  tiled  a  declaration  under  the  act  of  March  3,  1901,  for  renewal  of 
])ension  which  had  been  allowed  her  under  the  general  law  as  the  widow 
of  George  N.  Osier.  The  appellants  on  August  3,  1901,  filed  a  power 
of  attorney  to  prosecute  the  claim. 

The  Bureau  by  letter  dated  August  6, 1901,  informed  appellants  that 
they  would  be  recognized  as  the  attorneys  in  the  claim,  but  that  they 
could  not  accept  from  the  claimant  any  compensation  for  their  services. 

Messrs.  Stevens  &  Co.,  A^RUst  6, 1901,  filed  an  appeal  in  this  Depart- 
ment in  Avhich  they  set  forth  their  views  relative  to  the  right  which 
they  may  have  to  collect  a  fee  from  the  claimant  in  the  event  that  the ' 
claim  is  allowed  through  their  service. 

Section  2  of  the  act  of  March  3,  1901,  provides  as  follows: 

No  claim  agent  <ir  otlier  i)er8on  shall  be  entitled  to  receive  any  comi)ensation  for 
servicers  in  making  application  for  pension  under  this  act. 

That  part  of  the  regulations  issued  by  the  Bureau  relative  to  the 
payment  of  fees  to  attorneys  for  securing  an  allowance  of  pension 
under  the  act  of  March  3,  1901,  reads: 

No  claim  agent,  attorney,  or  other  person  shall  l>e  entitled  to  any  compensation 
for  service  rendennl  in  prosecuting  a  claim  under  the  act  of  March  3, 1901. 

In  the  appeal  it  is  stated  that — 

It  is  noticeal)le  that  thi«  circular  enlarges  the  wordi<,  ''making application  for  pen- 
sion," in  the  act,  to  "prosecuting  a  claim  under  the  act."  This  is  tantanumnt  to  a 
denial  of  the  right  of  the  claimant  to  employ  an  attorney  either  to  represent  her 
before  the  Department  or  to  assist  in  the  preparation  of  the  evidence  ne<!e8sary  to 
establish  the  case. 

*  »  *  *  *  *  * 

In  the  case  of  Margaret  E.  Davis  (10  P.  D.,403)  it  was  held  that  the Commis-sioner 
of  Pensions  can  not  refuse  recognition  to  agents  and  attorneys  in  any  case  >)efore  the 
Bureau  except  when  such  recognition  is  expressly  prohibit«<l,  which  is  not  the  case 
in  the  claim  at  bar.  Therefore,  C/ongress  recognized  or  did  not  see  fit'to  restrict  her 
right  to  employ  an  attorney.  Yet  it  is  not  reasonable  to  ])resume  that  Congress 
recogniztnl  her  right  to  employ  an  attorney  and  yet  intendeil  to  deny  her  right  to 
pay  the  attorney  for  his  services  under  the  contract  of  emj)loyment. 

The  avt  of  March  3,  11H)1,  in  specific  language  prohibits  anj'^  person 
from  receiving  "compensation  for  services  in  making  application  for 
pension''  under  its  provisions.  The  words,  ''making  application," 
signify  not  only  the  filing  of  a  declaration  for  pension,  but  also  the 
filing  of  evidence  showing  title  to  pension. 

Section  4786,  Revised  Statutes,  as  reenacted  and  amended  by  the 
fourth  section  of  the  act  of  July  4,  1884,  contains  a  provision  which 
reads  as  follows: 

In  all  ca«»s  where  application  is  made  for  pensicm  or  lK)unty  land,  and  no  agree- 
ment is  filed  with  the  Commissioner  of  Pensions,  the  fee  shall  >)e  |>10  and  no  more. 

Here  a  class  of  claims  is  described  as  cas(\s  in  which  '"application  is 
made  for  pension."     It  never  has  been  held  by  the  Department  or  the 
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Bureau  that  under  the  provisions  of  the  act  of  July  4, 1884,  a  fee  could 
be  paid  for  filinjr  a  declaration  for  pension  and  another  fee  for  tiling' evi- 
dence. The  entire  service  rendered  in  a  claim  until  pension  is  secured, 
may  properly  be  considei-ed  as  service  in  makino^  an  application  for 
I>ension.  The  service  for  which  an  attorney  is  paid  a  fee  is  for  secur- 
ing the  pension  allowed,  and  no  fee  is  pg^id  until  pension  is  .secured.  It 
is  quite  clear  that  the  intent  of  section  2  of  the  act  of  March  3, 1901,  is 
to  prohibit  an  attorney  from  receiving  compensation  for  securing  an 
allowance  of  pension  under  its  provisions,  and  that  the  words  ^'No 
*  *  *  person  shall  *  *  *  ret^eive  *  *  *  compensation  for 
services  in  makini^  application  for  pension  under  the  act"  fully 
expresses  such  prohibition. 

So  it  is  not  thought  that  the  aforesaid  regulations  issued  by  the 
Bureau  are  an  enlargement  of  the  prohibition  contained  in  the  second 
section  of  the  act  of  Man^h  8, 1901,  relative  to  the  right  of  an  attorne}' 
to  receive  compensation  for  services  rendered  in  claims  for  pension 
under  its  provisions. 

The  appellants  express  the  view  that  the  purpose  of  the  foregoing 
enactment  is  to  leave  the  matter  of  fee  to  be  adjusted  by  the  claimant 
and  an  attorney,  as  to  his  services  in  prosecuting  a  claim  for  pension 
under  the  act  of  March  8,  1901. 

The  proceedings  have  not  reached  a  stage  where  any  question  can 
arise  with  reference  to  the  payment  of  a  fee.  The  Commissioner  of 
Pensions  has  seen  fit  to  notify  the  appellants  in  advance  of  the  adjudi- 
cation of  the  present  claim,  that  they  can  not  receive  any  fee  for  their 
services  in  the  event  of  the  allowance  of  pension.  He  has  taken  no 
action  in  the  matter  whatever,  but  has  only  advised  the  appellants  as 
to  his  proposed  action  with  reference  to  their  rights  if  they  secure  an 
allowance  of  pension  for  the  claimant.  It  is  manifest  that  the  appel- 
lants have  as  yet  no  good  ground  for  appeal  to  this  Department.  It  is 
not  believed  that  the  \news  of  this  Department  should  be  expressed 
relative  to  the  questions  presented  by  the  appellants  until  they  are 
brought  before  it  at  a  time  and  in  the  manner  which  the  rules  of  prac- 
tice provide,  viz,  after  final  a<^tion  allowing  the  claim  by  refusal  on 
the  part  of  the  Bureau  to  certify  a  fee  or  to  permit  acceptance  by 
them  of  one  directl}^  from  the  claimant. 

Accordingly  the  appeal  is  dismissed. 


DIVISIOX  OF  PENSION,  ACT  MARCH  Jl,  1890-1>ESE11TION. 

Nancy  rf.  Harris  /\  Homer  V.  Harris. 

As  the  evidence  in  the  case  fails  to  show  that  pensioner  < lew rte< I  liis  wife,  within  the 
meaning  of  the  act  of  March  3,  1S99,  the  payment  to  her  of  one-half  (»f  his  pen- 
sion was  error. 
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Assistant  Set^etary  J^,  Z.  Campbell  to  the  Commhsionei^  of  Penskms^ 

Sejytemhei^  9,  1901, 

Homer  V.  Harris,  late  sergeant,  Company  D,  Ninety-ninth  Illinois 
Infantry,  and  pensioner  under  Ceitificate  No.  131455,  appealed  Novem- 
ber 3,  1900,  from  the  Bureau  action  of  July  6,  1900,  allowing  the 
claim  of  Nancy  J.  Harris,  his  wife,  for  division  of  his  pension,  filed 
August  31,  1899,  under  the  ac^t  of  March  3,  1899,  on  the  ground  that 
'"pensioner  deserted  claimant,  his  lawful  wife,  who  is  a  person  of  good 
moral  character  and  in  necessitous  circumstances." 

The  Bureau  reported  August  9,  1901,  as  follows: 

Herewith  are  referred  to  you  the  papers  in  the  claim  of  Homer  V.  Harris,  late  Her- 
geant,  Company  I),  Ninety-ninth  Illinois  Volunteer  Infantry,  Certificate  No.  131455, 
and  the  papers  in  the  claim  of  Nancy  J.  Harris,  wife  of  the  said  soldier,  together  with 
the  jHjnsioner's  appeal  from  the  action  of  this  office  in  allowing  his  said  wife's  claim 
under  the  act  of  March  3,  1899,  and  his  affidavit,  with  receipt  for  registered  letter, 
showing  compliance  with  the  rule  laid  down  in  the  Ellis  caiH*. 

Mni.  Harris  filed  her  «laim  August  31,  1899,  and  supplemental  affidavit  alleging 
desertion  on  the  part  of  the  pensioner  May  19,  1900.  The  claim  was  allowed  July  6, 
1900. 

Appellant  contends  that  the  evidence  in  the  case  shows  that  claim- 
ant desei'ted  him  and  refused  to  live  with  him,  and  that  he  had  never 
been  absent  from  his  home,  and  he  cites  the  departmental  decisions  of 
September  5  and  15, 1900,  in  the  cases  of  Rothery  v.  Rothery  (IJ  P.  D., 
77),  and  Richards  v.  Richards  (ibid.,  90). 

Claimant,  aged  56  years,  alleged  in  her  declaration  that  her  husband 
has  not  supported  her  for  the  last  nine  yeai's  and  then  refused  to  give 
her  a  support,  and  does  not  even  speak  to  her. 

In  an  affidavit  of  April  4,  1900,  she  testified  in  relation  to  their  sep- 
aration as  follows: 

My  daughter  worked  for  a  family  near  us  and  ciime  home  nights  to  sleep.  On 
morning  of  the  day  he  left  me  he  talked  very  roughly  to  her  for  lying  in  bed  till  6 
o'clock.  She  made  no  reply,  but  went  to  her  work.  He  finished  his  breakfast  and 
went  to  his  work.  At  noon  I  called  him  in  to  dinner.  We  t<at  down  and  ate.  When 
he  got  through  he  pushed  ba<rk  from  the  table  and  said,  **  Well,  this  is  the  la^st  meal 
I  am  going  to  eat  with  you."  Of  course  I  wais  astonished.  I  anktH^l  what  he  meant 
and  what  he  was  going  to  do.  He  said  that  hereafter  I  could  haw  the  three  rooms 
downstairs,  w})ich  we  then  occupied,  and  he  could  take  two  rooms  upstairs,  a  l>ed, 
some  bedding,  and  other  things  he  needed,  and  he  was  going  to  <lo  for  himself.  I 
begged  him  not  to  do  so  and  tried  to  rea*«ou  with  him,  but  got  no  .satisfaction.  He 
gavi'  me  $5  with  which  to  get  started,  then  a  small  amount  each  week  thereafter  until 
alK)Ut  the  1st  of  Decemln^r,  then  without  warning  he  stopped  that.  It  so  happened 
that  a  large  blanket  factory  that  had  lain  idle  for  several  years  conunence<l  running, 
and  my  daughter  got  employment  at  g(M)d  wages.  She  said  she  would  supixjrt  me  the 
l>est  she  could.  Slie  made  her  home  with  me,  and  we  did  very  well  for  four  years. 
The  factory  closed.  We  pinched  along  for  another  year  on  her  scanty  week's  earn- 
ings, then  she  marrie<l  a  man  who  had  nothing  but  his  hands  and  ii  willing  mind. 
They  .**aid  they  would  see  that  I  was  provided  for.  They  had  a  farm  rented  and  the 
owner  desired  they  take  j)ossession  at  once.     I   was  sick  at  the  time,  and  they 
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couldn't  leave  me  alone,  so  they  hauled  me  along  with  them,  and  as  they  had  but 
one  bed  I  had  to  take  mine  with  me.  One  day  in  March  my  daughter  went  to  town 
and  I  requested  her  to  go  to  the  house  and  get  a  few  articles  I  needed.  Mr.  Harris 
had  forced  an  entrance  into  my  rooms  and  fastened  door  on  inside.  She  could  not 
get  in.  He  saw  her  and  told  her  that  if  I  would  come  and  ask  him  to  he  would  let 
me  in.  I  was  still  quite  poorly,  but  soon  as  I  <^ould  I  went,  and  found  him  ready  to 
make  me  an  offer  for  my  interest  in  the  place.  If  I  would  sell  he  would  take  a  life- 
time lease  on  a  part  of  the  vatant  lot  and  would  deed  the  home  jwirt  to  his  son,  Jim 
Barry,  and  his  daughter  in  Springfield,  the  son  to  occupy  one-half  of  the  house,  the 
rent  from  the  other  half  to  go  to  the  daughter.  I  hati  intendecl  all  the  time  to  go 
back  to  the  house  as  soon  as  I  got  strong  enough  and  live  there,  although  my  son-in- 
law  had  said  several  times  that  it  would  be  much  easier  for  them  to  support  me  in 
their  own  home  than  it  would  be  in  a  separate  home,  but  I  could  do  nothing  to  help 
him  about  it,  so  dcH^ided  to  take  Mr.  Harris's  offer.  In  fact  I  could  see  no  other 
way  for  me.  We  went  right  away  and  had  writings  drawn  that  took  from  us  both 
all  claim  on  the  home  place,  and  on  the  next  day  after,  which  was  April  5,  1894, 
instead  of  November  as  stated  in  your  letter,  I  moved  my  things  away. 

Mr.  Harris  fenced  off  his  share  of  the  vacant  lot,  fitted  up  a  little  frame  building 
he  had  been  using  for  a  shop,  and  made  for  himself  a  snug  little  house  and  moved 
into  it  and  there  is  where  he  lives. 

My  reasons  for  refusing  to  live  with  him:  He  never  ma^le  a  proper  or  satisfactory 
proposal  to  me;  it  was  only  a  formal  plan  he  took  to  get  his  son  and  daughter-in-law 
to  be  witnesses  for  him.  He  didn't  want  me  to  live  with  him.  I  positively  never 
did  refuse  to  live  with  him  under  proper  and  satisfactory  terms. 

Clarisa  Helton,  a  witness  on  behalf  of  claimant,  testified  in  an  affi- 
davit Ma}^  16,  1900,  that  she  knew  of  her  own  knowledge  that  pen- 
sioner deserted  his  wife,  NancA'^  J.  Harris,  and  that  such  desertion  was 
willful  and,  to  the  best  of  her  knowledge  and  belief,  was  without 
provocation  on,  the  part  of  said  wife;  that  pensioner  had  stated  to 
affiant  that  he  could  not  live  with  his  wife,  but  did  not  give  any  reason 
wh}'  or  make  any  complaint  against  her;  that  said  de.sertion  occurred 
about  the  middle  of  April,  1889,  and,  that  as  near  as  affiant  could 
remember,  they  had  not  since  lived  together  as  husband  and  wife. 

Fannie  M.  Blair,  another  of  claimant's  witnesses,  testified  in  an 
affidavit  May  16,  1900,  that  during  the  year  1889  affiant  made  her 
home  with  .said  Harris  and  wife;  that  a]x)ut  the  month  of  April,  1889, 
said  pensioner  willfully  deserted  claimant  without  any  fault  or  provo- 
cation on  the  part  of  the  said  claimant,  and  that  they  had  not  lived 
together  since  said  desertion. 

The  foregoing  embmces  all  the  evidence  offered  by  claimant  to  estab- 
lish desertion,  and  both  the  foregomg  affidavits  are  open  to  the  objec- 
tion that  they  state  legal  conclusions  rather  than  the  facts  necessary 
to  establish  the  legal  conclusion. 

It  is  f  on  the  Bureau  to  first  decide  in  claims  of  this  character  whether 
the  facts  proved  establish  desertion,  it  being  a  legal  (juestion;  and  wit- 
nesses can  not  usurp  the  functions  of  the  Department  or  relieve  the 
Bureau  of  its  duty  by  testif}  ing  that  one  party  deserted  the  other  with 
out  cause.  Witnesses  should  testify  to  the  facts  and  circumstances 
attending  the   alleged  desertion  showing  an   absence   of   any  cause 
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which  would  justify  one  party  from  abandoning  the  other.  See  1 
Wharton,  Law  of  Eyidence,  pai^agraph  507.  ^ 

The  pensioner,  who  is  78  years  of  age,  testified,  in  an  affidavit,  Octo- 
ber 24, 1899,  in  answer  to  the  charge  of  desertion,  as  follows: 

I  way  married  to  Xancy  J.  HarriH  (n6e  Cloyd) ,  a  widow,  on  the  3d  day  of  July,  1881. 
We  lived  in  peace  and  hamiony  until  about  July,  1882;  then  8he  commenced  to  find 
fault  and  complain  of  everything — of  every  thing  I  did  to  provide  for  the  family.  Her 
conduct  from  that  time  wafi  such  an  to  make  things  as  disagreeable  for  me  as  possible. 
In  addition  to  her  fault-finding  and  unpleasant  language  and  conduct  directed  to  me 
personally,  she  would  permit  others  to  come  to  our  house  that  were  objectionable  to 
me,  especially  one  man  that  I  drove  away  and  forbid  to  come  on  the  premises. 
Matters  finally  reached  that  point  that  by  mutual  consent  or  agreement  we  occupieil 
separate  l:>eds,  and  I  cooked  for  myself  and  provided  her  money  for  her  support,  giv- 
ing her  the  same  amount  allowed  myself,  both  of  us  living  in  the  same  houi«e. 
Matters  continued  in  this  manner  until  about  November  21,  1889.  She  then  found 
fault  and  complained  that  I  did  not  properly  support  her;  that  I  did  not  give  her 
enough  money.  On  the  21st  day  of  November,  1889,  I  gave  her  notice  that  I  would 
take  my  place  at  tal)le  next  Monday  morning  and  do  the  best  that  I  could,  and 
that  (if)  she  would  do  a  wife's  part  by  me,  that  I  would  place  $10  per  month  in 
her  hands;  her  daughter,  Fanny  (by  former  marriage),  who  was  then  of  age  and 
earning  her  own  living,  should  pay  $1.50  per  week  for  her  board.  My  wife,  Nancy 
J.  Harris,  agreed  to  this  as  above  stated  November  21,  1889.  Now,  on  the  23<l  day 
of  November,  1889,  in  the  morning,  when  I  was  cutting  wood,  she,  my  wife, 
Nancy  J.  Harris,  came  to  me  and  told  me  that  if  that  wa«  my  calculation  1  need 
not  go  any  further,  that  1  should  not  come  back — repudiating  the  agreement  we  had 
made  Noveml>er  21,  1889.  Deceml:)er  16,  1889,  I  went  to  my  wife,  Nancy  J.  Harris, 
and  spoke  to  her  as  follows:  *'Now,  I  want  this  thing  settled.  1  propose  to  ccmie 
back  and  take  my  place  in  my  family  where  I  belong,  bed,  board,  and  all  that.  I 
will  exi)end  my  pension  to  keep  up  the  table  and  fuel,  and  what  I  can  earn  outside 
of  that  I  will  get  my  clothing,  pay  taxes  and  mortgage,  keep  up  repairs,  pay  doctor 
bills  and.  other  incidental  expenses,  and  you  shall  do  a  wife's  part  by  me;  that 
when  you  speak  to  me  pleasantly  I  will  attend  to  your  wants,  otherwise  I  would 
p&y  no  attention  to  what  you  say.  I  will  do  the  best  I  can  do,  as  I  have  always 
done  as  far  as  my  financial  and  physical  ability  would  admit  of;"  and  that  her 
daughter,  Fannie  (heretofore  mentioned),  should  pay  $2.50  to  $3.50  per  week  for 
her  l)oard.  My  wife,  Nancy  J.  Harris,  said  then  and  there  that  I  should  not  come 
back,  saying  also  at  the  same  time  and  place,  "No;  I  will  not  cook  for  you;  I  will 
not  wash  for  you.  No;  I  will  not  let  you  come  back  to  my  bed;  no,  you  shall  not 
come  back."  On  the  evening  of  December  16,  1889,  I  made  the  same  proposals  as 
above  stated  U)  my  wife,  Nancy  J.  Harris,  and  she  rejected  the  same  just  as  above 
8tate<l.  These  proposals  made  by  me  and  rejected  by  my  wife,  Nancy  J.  Harris,  on 
the  evening  of  December  16,  1889,  was  done  in  the  presence  of  the  following  wit- 
nesses: Virgil  L.  Harris  and  Abbie  Harris,  his  wife,  who  lived  in  the  same  hoa*?e 
at  that  time.  I  made  a  memoranda  of  the  foregoing,  and  have  the  same  now  in 
my  poases.sion.  AVe  continued  to  live  in  the  same  house  as  heretofore  stated  imtil 
about  November  5,  1894,  when  my  wife,  Nancy  J.  Harris,  left  my  house  without  my 
consent  or  approval.  She  never  offered  or  in  any  manner  or  way  intimated  that  she 
desire<l  to  come  back  to  me.  1  never  abused  her  or  in  any  manner  mistreated  her 
or  compelled  her  in  any  manner  to  leave  me  I  proposed  to  do  everything  that  I 
could  do  in  order  that  we  could  live  together  as  husband  and  wife  should  live.  8he 
would  not  speak  to  me  or  have  anything  to  do  with  me  for  some  time  before  she 
left  me.  8he  has  never  in  any  manner  shown  any  desire  to  come  back  to  me.  I 
have  lived  and  am  now  living  on  the  same  premises.     I  have  resided  in  this  cit. 
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(Barry,  111.)  for  the  pitft  fifty  years,  except  while  in  the  anny  in  1861  and  1865. 
Almut  everybody  knows  ine  in  this  city.  As  to  my  reputation  as  a  sober  and  indus- 
trious and  law-abiding  citizen,  reference  is  made  to  the  affidavits  herewith  inclosed. 
I  am  past  78  years  of  a^e,  and  physically  unable  to  earn  a  8up}M)rt  by  manual  lalK)r. 
I  am  jKK)r  and  entirely  dependent  on  my  pension  for  a  support. 

Eliza  E.  Brown,  aged  ♦>(?  years,  tostitied,  in  an  affidavit,  October  24, 
18119,  a.s  follows: 

I  have  known  Homer  V.  Harris,  herein  mentioned,  fifty  years,  have  live<l  within 
one  block  of  his  residence  over  thirty  years,  and  have  been  intimately  acquainted 
during  that  time.  In  relation  to  the  trouble  lx»tween  him  and  his  wife,  Nancy  J. 
Harris,  I  know  that  their  neij^hbors  always  blamed  Nancy  J.  Harris  for  the  trouble, 
and  I  never  heard  any  of  the  neighbors  blame  him  a.H  the  cause  of  the  trouble  in  any 
way.  I  know  that  Homer  V.  Harris  has  always  been  an  industrious,  Rjljer,  and 
law-abiding  citizen,  and  provide<i  for  his  family  to  the  l)est  of  his  ability.  I  never 
heanl  him  utter  a  rough  word  in  my  life,  and  I  never  heanl  others  acruse  him  of 
ujsing  rough  or  improper  language. 

Eugene  Smith  and  William  S.  Brown  testified,  in  a  joint  affidavit, 
October  21,  1899,  as  follows: 

We  have  known  Homer  V.  Harris,  herein  mentione<l,  for  thirty  years.  We  have 
lived  in  the  same  city  (Barry,  111.),  within  a  few  blocks  of  the  residence  of  Homer 
V.  Harris,  for  thirty  years.  From  our  long  and  intimate  actiuaintance  with  Homer  V. 
Harris  we  know  that  he  has  always  been  and  is  now  a  peaceable,  solH»r,  and  la^^  - 
abiding  citizen,  and  is  now  and  has  l)een  for  many  years  a  member  of  the  Baptist 
Church  in  this  city  in  go<Kl  standing.  From  our  long  and  very  intimate  acquaintance 
with  the  said  Honjer  V.  Harris,  it  is  our  l)elief  that  the  said  Homer  V.  Harris  never 
in  any  manner  gave  his  wife,  Nancy  J.  Harris,  any  just  cause  for  leaving  his  home, 
as  she  has  done. 

Virgil  L.  Harris  and  Ahhie  Harris  testified,  in  a  joint  affidavit, 
October  28,  1899,  as  follows: 

We  were  present  on  the  evening  of  Deceral)er  16,  1889,  at  the  residence  of  Homer 
V.  Harris,  in  the  city  of  Barry,  Pike  County,  111.,  when  Homer  V.  Harris  proiM)sed 
to  his  wife,  Nancy  J.  Harris,  that  they  should  live  together  as  husband  and  wife 
should  live,  and  the  said  Nancy  J.  Harris  in  our  presence  refustnl  to  so  live  with  the 
said  Homer  V.  Harris.  We  were  living  in  the  same  house  then,  and  are  now  living 
in  the  same  house. 

As  held  in  the  case  of  Rothery  /•.  Rothei y  (U  P.  I).,  77): 
The  wonl  "desertion"  in  said  act  of  March  8,  1899,  is  used  in  its  general  legal 
sense,  and  desertion  in  law  is  a  willful  abandonment  of  an  employment  or  a  duty  in 
violation  of  a  legal  or  moral  obligation,  and,  as  applied  to  the  matrimonial  relation, 
means  the  willful  withdrawal  of  one  of  the  married  parties  from  the  other  or  the  vol- 
untary refusal  of  one  of  the  married  parties  to  renew  a  suspended  cohabitation,  with- 
out justification,  in  either  the  consent  or  the  wrongful  conduct  of  the  other.  As 
stated  by  Bishop,  in  his  work  on  Marriage,  Divorce,  and  Separation,  paragraph  169: 
"To  constitute  desertion  there  must  be  a  simultaneous  separation  and  intent  to 
desert,  and  it  does  not  exist  without  the  presence  of  both.  The  two  need  not  lx*gin 
together,  but  the  desertion  commences  whenever  to  either  (me  the  other  is  adde<i. 

"The  affirmative  elements  are  two — the  cohabitation  ended  and  the  offending 
party's  intent  to  desert     Negatively,  it  must  Ix?  without  legal  justification." 
As  stated  by  Stewart,  on  Marriage  and  Divorce,  paragraph  251 : 
"To  e«tftbli?}i  deserticm  three  things  must  be  shown:  First,  cessation  of  cx)habita- 
tlon;  Beoond,  the  intention  of  the  mind  of  the  defendant  not  to  resume  cohabitation; 
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third,  the  absence  of  the  complainant's  consent  to  the  separation  or  conduct  justifying 
it.  *  *  *  One  can  not  be  deserted  while  he  or  she  consents  to  the  separation, 
and  the  one  who  intentionally  drives  the  other  away  deserts  such  other." 

Separation  is  not  desertion,  as  announced  in  IngersoU  v.  Ingersoll  (49  Pa.  St,  249) , 
and  the  mere  fact  that  parties  are  living  apart  does  not  even  raise  the  presumption 
of  desertion,  and  separation  by  mutual  consent  of  the  parties  is  not  desertion  in 
either.  The  consent  may  not  be  expressed;  it  may  be  inferred  from  conduct.  (See 
also  S.  C,  256.) 

So  also  the  intent  must  be  intended  to  be  permanent,  and  the  one  who  lias  the 
intent  to  desert,  whether  it  be  the  one  who  leaves  the  matrimonial  home  or  not,  is 
the  one  who  deserts.  (Ibid.,  254-255.)  As  held  in  Marker  r.  Marker  (11  N.  J.  L., 
257),  "desertion  is  a  question  of  intention." 

The  desertion  must  be  against  the  will  and  consent  of  the  party  deserted.  See 
cases  of  Rose  r.  Rose  (50  Mich.,  92) ;  Beller  r.  Seller.     (Ibid.,  51. ) 

As  stated  by  Judge  Campbell  in  the  case  of  Cooper  r.  Cooper  (17  Mich.,  205): 

"Desertion  can  only  be  complained  of  when  it  is  against  the  will  of  the  party  who 
is  de^rted.  If  there  be  a  separation  by  consent,  that  consent  shows  that  the  parties 
,  deem  it  no  grievance  to  be  deprived  of  each  other's  society." 

A  neparation  commenced  or  continued  by  mutual  consent  or  agree- 
ment does  not  constitute  desertion.  (9  Am.  and  Eng.  Ency.  of  Law,  2d 
ed.,  776,  and  note  4;  Wright  v.  Wright,  80  Mich.,  572;  IngersoU  v. 
IngersoU,  49  Pa.  St.,  249,  and  reported  in  88  Am. Dec,  500;  Schouler's 
Domestic  Relations,  5th  ed.,  320-339.) 

Claimant  contends,  in  a  communication  filed  August  16,  1901,  that 
pensioner  told  her,  about  April,  1889,  that  he  would  live  with  her  no 
longer,  and  she  refers  to  her  former  affidavit  in  the  case;  that  pen- 
sioner, though  much  older  in  years  than  herself,  is  quite  spry  and  can 
earn  some  money  by  light  work;  that  "he  can  walk  3  miles  to  the 
creek,  fish  all  day,  and  then  walk  home  at  night,"  while  she  is  scarcely 
able  to  do  her  housework,  which  is  very  little,  and  that  all  she  has  to 
live  on  is  the  half  pension. 

There  is  nothing  in  this  communication  to  indi(»ate  that  pensioner's 
absence  from  her  is  against  her  consent  or  in  opposition  to  her  wishes. 

The  Department  is  clearly  of  the  opinion  that  the  evidence  in  this 
case  fails  to  show  that  pensioner  deserted  his  wife,  and  the  action 
appealed  from  is  ac(*ordingly  reversed. 


l>i8loyalty-i>uress-i>esertion-section  4710,  r.  s. 

John  W.  Payne. 

The  evidence  in  this  ca.se  shows  that  appellant  and  others,  who  were  in  hiding  to 
avoid  conscription  in  the  rebel  amiy,  were  Union  men;  that  in  the  spring  of 
1863  one  Captain  Love,  of  the  Confederate  States  army,  came  into  that  com- 
munity with  t«ome  men  and  threatene<i  to  burn  the  homes  of  Union  families 
unless  those  men  came  in  and  went  into  the  Confederate  army;  that  to  escape 
was  then  impossible,  and  they  all  came  in  and  joined  said  Lovers  command,  but 
were  never  sworn  into  the  Confederate  service  nor  did  military  duty;  that  api>el- 
lant  left  said  company  within  six  weeks  thereafter,  and  before  its  organization 
was  completed,  and  j()ine<l  the  Union  Army,  and  served  therein  until  1865. 
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Held:  That  theee  facts  do  not^ establish  a  voUiiitary  aiding  and  al>etting  of  the  rebel- 
lion against  the  authority  of  the  l'nite<i  States  within  the  meaning  of  section 
4716  of  the  Reviseil  Statutes. 

AHHhtmit  SetVYtart/  J*",  Z.  CampJjell  to  the  ComnnHHHmei'  nf  l\ni<l<ms^ 

Sei>teinhcrM,  190.1. 

John  W.  Payne,  foiinerly  private  Company  D,  Second  Arkansas 
Volunteer  Cavalry,  filed  June  24,  181)6,  application  for  pension  under 
the  act  of  June  27,  1890,  which  was  rejected  May  5,  1890,  in  the  fol- 
lowing language: 

Reject  upon  the  ground  of  no  title  under  section  4716  by  reason  of  voluntary  nerv- 
ice  in  Confederate  States  Anny,  shown  by  special  examination. 

On  the  same  date,  Ma}'  5,  1899,  a  letter  was  sent  the  claimant  noti- 
fying him  that  his  claim  had  been  rejected  on  the  ground  that  he  was 
not  i-atabl}'  disabled  within  the  meaning  of  said  act  of  June  27,  1890. 

May  29,  1899,  the  claunant  filed  an  appeal  to  the  Depirtment.  In 
the  appeal  appears  the  following: 

About  the  Ist  of  March,  1898,  my  claim  was  referred  to  a  special  examiner.  Marcrh 
21,  1899,  the  examiner  came  and  examined  me  and  affiants  in  reganl  to  Confederate 
service  only.  He,  the  commissioner,  rejects  me  on  the  ground  that  I  am  not  .dis- 
abled. What  was  the  use  of  the  examiner  coming  to  examine  me  on  Confederate 
service?  Every  affidavit  he  got  testified  that  I  was  conscripted.  I  was  only  with 
the  Confederates  about  one  month. 

With  the  papers  was  the  following  report  of  the  hononible  Com- 
sioners,  under  date  of  August  16,  1901: 

Respectfully  transmitted  to  the  honorable  Secretary  with  the  suggestion  that  the 
appeal  be  dismissed. 

It  will  be  observed  that  an  erroneous  notice  of  rejection  was  sent  to  noldier,  so  that 
his  appeal  was  taken  under  a  misapprehension. 

A  corrected  notice  of  ground  of  rejection  of  invalid  claim  has  this  tlay  been  nent 
to  the  widow^;  copy  herewith. 

It  appears  that  the  soldier  died  November  27,  1899,  and  that  the 
widow  filed  a  claim  under  the  act  of  June  27, 1890,  which  was  rejected 
March  16,  1900,  on  the  same  ground  as  the  rejection  of  the  soldier's 
claim,  namely,  '^Voluntarj'^  service  of  the  soldier  in  the  Confedemte 
anny.-' 

It  does  not  appear  that  she  has  appealed  from  said  action. 

In  view  of  the  fact  that  had  the  soldier  lived  he  would  undoubtedly 
have  appealed  from  the  real  ground  of  rejection,  as  he  did  from  the 
action  he  thought  had  been  taken,  or  that  he  would  have  appealed 
from  said  action  had  not  the  Bureau's  error  misled  him,  the  Depart- 
ment is  of  the  opinion  that  a  review  of  the  facts  in  the  case  is  war- 
ranted, in  order  that  full  justice  may  be  done  in  the  matter.  Accord- 
ingly, the  appeal  will  be  treated  as  one  from  the  Bureau  action  of 
rejecting  the  claim  under  the  provisions  of  section  4716,  Revised 
Statutes. 
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The  statement  of  the  claimant  is  to  the  eSet^t  that  his  parents  both 
died  and  were  buried  in  one  ^rave  when  he  was  8  yeai-s  of  age.  He 
was  i-aised  by  Isaiah  Dodson,  in  Cave  Creek,  Ne^vton  Count}-,  Ark. ; 
that  the  said  Dodson  was  a  Union  man;  was  elected  a  Union  delegate 
to  the  State  convention  at  Little  Rock  and  voted  against  secession; 
that  he  (the  claimant)  imbibed  his  ideas  of  the  right  and  wrong  of  the 
two  sides  to  the  conflict  from  Dodson;  that  in  1862  and  the  first  of 
1863  he  was  in  hiding  in  the  mountains,  with  a  son  of  Dodson,  and  a 
number  of  othera  to  escape  Confedemte  service;  in  the  spring  of  1863 
they  were  complete!}'  surrounded  by  Confederates,  and  Dodson,  who 
had  been  threatened  by  them  for  feeding  those  in  hiding,  informed 
them  of  this  fact,  and  they  came  out  of  hiding  and  joined  a  Captain 
Lqve's company  without  resistance,  they  well  knowing  resistance  would 
be  useless.  He  remained  with  the  company  six  weeks;  there  was  no 
drilling  and  but  few  roll  calls,  and  he  finally  deserted  and  joined  the 
Union  forces  in  July,  as  shown  by  the  record. 

G.  B.  Greenshaw  testified  that  he  was  with  Captain  Love  while  his 
company  was  being  reciniited  and  that  all  the  men  in  said  company 
were  "  pi-actically  "  conscripted;  that  the  claimant  was  in  the  comptmy. 
The  conscript  act  was  in  effect  when  the  company  was  recruited:  the 
claimant  was  a  Union  man  and  was  so  regarded  by  all  those  who  knew 
him:  Love's  company  was  not  mustered  into  the  Confederate  service 
as  it  was  originally  formed.  This  affiant  testified  that  the  (*Iaimant 
deserted  from  Love's  company  at  the  first  oppoilunity;  that  he  was  a 
Union  man  and  served  in  I^ove's  company  under  protest. 

Alex.  C.  McCutcheon  testified  that  he  knew  the  claimant  was  in 
Love's  company,  but  that  he  was  in  sympathy  with  the  North  and 
deserted  from  said  company  at  the  first  opportunity. 

William  R.  McCutcheon  tetified  that  in  1862  he  hid  in  the  woods 
with  claimant  after  the  conscript  law  went  into  effect  (April,  18t>:i). 
This  witness  continued: 

He  (claimant)  was  not  a  Confederate  anil  was  not  willing  to  go  in  the  Southern 
anny. 

This  witness  stated  that  the  claimant  remained  but  a  short  time  in 
Love's  company,  deserting  among  the  first  who  did  so  and  joined  the 
Union  forces. 

John  Curtis,  who  was  in  hiding  in  1862  with  claimant,  testified  that 
the  claimant  was  a  Union  man.  He  knew  that  claimant  was  for  a 
short  time  in  Confederate  service,  but  he  did  not  believe  such  service 
was  voluntary. 

A.  J.  McCutcheon,  who  also  was  in  hiding  with  claimant  to  avoid 
Confederate  service,  testified  that  he  personally  knew  that  claimant 
wa.^  oi)p()sed  to  secession  and  sided  with  the  North.  The  witness,  with 
claimant  and  a  number  of  others,  gave  themselves  up  to  Love  in  the 
spring  of  1863.     He  cotitiimed; 
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AVe  were  known  as  Union  men  by  the  Confederates,  and  it  was  becoming  so  hot 
that  we  had  to  get  into  one  anny  or  the  other.  We  could  not  get  into  the  Federal 
Army  at  the  time,  and  accordingly  went  in  with  Captain  Love,  and  all  the  Union 
men  at  different  times  and  soon  deserted,  »  *  *  The  claimant  (Bunk  Dodson) 
and  I  deserted  in  five  or  six  weeks.  The  claimant  and  I  joine<l  Company  1),  l*^econd 
Arkansas  Cavalry,  and  remained  to  the  end  of  the  war, 

George  W.  Greenshaw,  who  was  one  of  those  in  hiding  with  olaim- 
ant,  testified  that  claimant  was  a  Union  man.  He  stated  as  follows,  in 
part: 

Finally,  in  the  spring  of  1863,  Harry  Love  came  into  the  neighborhood  with  a  lot 
of  men  and  threatened  to  burn  the  homes  of  Union  families  if  we  did  not  come  in 
and  go  into  the  Confederate  Army.  We  could  not  get  away,  and  under  thesic  con- 
ditions the  claimant  enlisted  and  <leserte<l  in  a  very  short  time, 

James  H.  Young  testified: 

We  (himself  and  claimant)  were  neither  one  volunteers  in  the  Confederate  service. 
We  went  into  Love*»  company  in  the  spring  of  1863  and  went  to  Clarksview.  I  went 
as  far  as  Fort  Smith.  The  claimant  deserted  at  Clarksview,  I  think.  *  *  *  The 
conscript  law  was  in  actual  operation,  and  we  could  not  get  to  the  Federal  lines.  We 
did  not  wait  until  physical  force  was  use<l,  but  went  into  Ix)ve'8  company  when  noti- 
fied to  go.  We  had  all  l)een  lying  out  in  the  brush,  because  we  were  subject  to  the 
cons<;ript  law,  and  when  Love  commenceil  organizing  his  company  we  came  out  of 

the  woods  and  went  in  to  es(»pe  what  was  known  in  this  country  as  the  chain  gang. 
*    *    * 

Jesse  R.  Taylor  made  aflSdavit  in  1899  substantially  corroborating 
claimant's  testimony. 

In  a  long  line  of  decisions  the  Department  has  held  where  the  evi- 
dence in  a  given  case  shows  that  a  claimant  entered  the  Confederate 
service  for  the  purpose  of  getting  from  such  service  in  the  Union  lines, 
such  service  is  not  within  the  inhibition  of  section  4710.  See  cases  of 
James  H.  Rainey  (8  P.  D.,  77);  John  H.  Kimball  (11  P.  D.,  124); 
Lewis  Riddle  (11  P.  D.,  252),  and  cases  therein  cited. 

In  the  case  of  Augustus  H.  Longee  (7  P.  D.,  5S6)  it  was  said: 

The  sufficiency  of  the  evidence  to  rebut  the  presumption  of  vohmtary  service  in 
the  Confederate  Army  must  depend  on  the  circumstances  of  each  individual  case. 

In  some  respects  the  case  under  consideration  is  peculiar.  In  the 
first  place,  there  is  no  record  in  the  War  Department  of  claimant's 
service  in  the  Confederate  Army.  The  presumption  as  to  voluntary 
service  arises  solely  from  his  own  statements  and  that  of  the  witnesses 
found  on  special  examination.  Founded  thus  upon  statements,  the 
whole  of  said  statements  nuist  be  considered  under  the  rules  of  the  law 
of  evidence.  While  it  is  true  that  all  the  statements  agree  as  to  the 
service  in  Captain  Love's  company,  there  is  no  evidence  at  ail  that 
this  company  ever  became  a  part  of  any  regiment  of  the  Confederate 
Army  except  the  following  entry  from  the  records  of  the  War  Depart- 
ment: 

The  name  of  John  W.  Payne  hai?  nf)t  l)een  found  on  the  roll  nf  Capt.  James  H. 
Love's  company,  C,  Seventh  Arkansas  Cavalry,  Confederate  State??  Army,  for  Novein- 
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ber  and  December,  1863  (only  roll  of  company  on  file).  Roll  shows  that  the  com- 
pany was  recruited  in  Seavey  County,  Ark.,  between  December,  1862,  and  August, 
1863. 

The  undisputed  evidence  in  that  the  claimant  was  with  Love's  com- 
pany not  to  exceed  six  weeks,  and  that  he  was  enlisted  in  the  Union 
Army  before  Love's  compan}^  was  recruited,  as  shown  by  the  records. 

1  he  second  peculiar  feature  of  this  case  is  that  the  first  conscript 
act  of  the  Confederacy  was  passed  in  April,  1862,  and  that  the  claimant 
was  subject  to  conscription  at  the  'time  he  enlisted  in  Love's  company. 
His  statement,  and  that  of  his  comrades  and  associates,  that  he  enlisted 
as  a  result  of  coercion  has  much  moving  force.  Then,  again,  take 
their  statements  as  to  his  loyalty  in  connection  with  the  fact  that  he 
was  onh'  with  the  company  a  short  time  until  he  deserted  and  at  once 
entered  the  Union  service,  we  have  significant  facts  upon  which  to 
found  the  presumption  that  whatever  service  he  had  with  Captain 
Love  was  unwilling. 

The  evidence  shows  that  at  the  time  claimant  enlisted  in  Love's 
company  the  nearest  Federal  troops  were  140  miles  distant,  and  that 
the  territory  intervening  was  under  Confederate  control. 

Section  4716  of  the  Revised  Statutes  is  as  follows: 

No  money  on  account  of  pension  shall  l)e  paid  to  any  person,  or  the  widow%  chil- 
dren, or  heirs  of  any  deceased  person,  who  in  any  manner  voluntarily  engage<i  in  or 
aided  or  abetted  the  late  rebellion  against  the  authority  of  the  United  States. 

In  this  case  there  is  nothing  in  the  evidence  to  show  that  the  soldier 
ever  was  in  actual  military  service  of  the  Confederate  Arm3\  His 
statement  and  that  of  his  witnesses  is  to  the  effect  that  he  went  with 
Captain  I^ove,  but  the  evidence  and  recoi'd  shows  that  he  deserted 
therefrom  before  the  company  reached  its  regiment. 

The  evidence  is  undisputed  that  the  soldier  was  a  Union  man  in  senti- 
ment; that  he  had  been  reared  in  a  loyal  atmosphere;  that  for  many 
months  he  hid  in  the  woods  to  avoid  dislo3'al  service,  and  finall}',  when 
he  did  join  a  company,  he  left  it  very  soon  and  immediately  joined  the 
Union  forces. 

These  circumstances  are  sufficient  to  rebut  the  presumption  that  his 
enlistment  in  Captain  Love's  company  was  voluntaiy.  The  other 
facts  in  the  case,  as  shown  by  undisputed  evidence,  bolster  and  support 
this  presumption  to  the  extent  of  removing  any  doubt  as  to  the  sol- 
diei''s  loyalty  to  the  Union  forces  during  the  war  of  the  rebellion. 

The  action  of  the  Bureau  in  rejecting  the  claim  on  the  ground  stated 
was  error  and  the  same  is  herebv  reversed. 
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commencement— increase-renewai^act  jxrjte  87,  1890. 
Andrew  B.  Cleveland. 

Appellant  was  a  pensioner  under  the  act  of  June  27, 1890,  at  the  rate  of  $6  per  month, 
when  a  claim  under  the  general  law,  filed  by  him  August  22,  1888,  was  allowed 
at  the  rate  of  $6  per  month  from  the  date  of  filing  the  claim,  and  his  name  was 
accordingly  dropped  from  the  roll  under  the  act  of  June  27,  1890,  and  placed  on 
the  roll  under  the  general  law.  While  in  receipt  of  pension  under  the  general 
law  he  filed,  January  30,  1892,  a  claim  for  renewal  and  increase  under  the  act  of 
Jnne  27, 1890,  which  was  allowed  at  $12  per  month  from  the  date  of  the  medical 
examination,  February  3,  1895,  and  his  name  was  dropped  from  the  roll  under 
the  general  law.  He  appealed,  contending  that  the  increased  rate  of  pension 
granted  him  should  have  commenced  from  the  date  of  filing  his  declaration, 
January  30,  1892. 

It  is  held  that  the  claim  for  renewal  of  pension  under  the  act  of  June  27,  1890,  and 
increase,  his  title  to  pension  under  said  act  not  having  been  denied,  was  not  an 
original  claim  under  said  act  and  the  allowance  of  the  same  was  a  renewal  of  the 
pension  originally  granted,  and  that  the  increase  of  the  rate  of  pension  was,  under 
section  4698J  of  the  Revised  Statutes,  properly  made  to  commence  from  the  date 
of  the  certificate  of  the  medical  examination  held  under  the  pending  claim  (citing 
the  cases  of  George  Baltzer,  10  P.D.,37;  Timothy  L.  Carley,  7  P.  D.,  12,  and 
James  J.  Durkee,  8  P.  D.,  162). 

Assistant  Secretary  F.  Z.  Campbell  to  tJve  Cmnmissioiier  of  Penmoiis^ 

Septetnbet^  28,  1901. 

The  claimant,  Andrew  B.  Cleveland,  served  in  Company  I,  Twenty- 
fourth  Iowa  Volunteer  Intantry.  On  February  11,  1891,  certificate 
issued  to  allow  him  pension  under  the  act  of  June  27, 1890,  from  July 
18,  1890,  date  of  filing  declaration,  at  $6  per  month,  on  account  of 
partial  inability  to  earn  a  support  by  manual  labor  by  reason  of  disabil- 
ity due  to  piles,  result  of  chronic  diarrhea,  and  disease  of  spine.  On 
August  22,  1888,  he  had  filed  a  declamtion  for  pension  under  the  gen- 
eral law  on  account  of  disability  due  to  piles.  The  claim  was  approved 
for  admission,  and  on  May  28, 1891,  certificate  issued  to  allow  him  pen- 
sion under  the  general  law  from  August  22,  1888,  date  of  filing  decla- 
ration, at  %6  per  month,  on  account  of  disability  due  to  disease  of  rec- 
tum. Thereupon  the  claimant's  name  was  dropped  from  the  1*011 
under  the  act  of  June  27,  1890,  and  placed  upon  the  roll  under  the 
general  law. 

The  claimant  was  in  receipt  of  pension  under  the  general  law  at  the 
rate  of  %6  per  month,  when,  in  his  behalf,  on  January  30, 1892,  William 
Fletcher  &  Co.,  of  Washington,  D.  C,  filed  a  declaration  for  renewal 
and  increase  of  pension  under  the  act  of  June  27,  1890.  A  medical 
examination  was  held  in  the  claim  February  3, 1895.  Certificate  issued 
April  17, 1895,  to  restore  the  claimant's  name  to  the  roll  under  the  act 
of  June  27,  *L890,  and  to  allow  pension  from  February  3,  1895,  date 
of  holding  medical  examination,  at  $12  per  month,  on  account  of  total 
p.  D. — VOL.  12 2 
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inability  to  earn  a  .support  by  manual  labor  from  disease  pf  rectum 
and  heart,  and  debility  from  age.  Thereupon  his  name  was  dropped 
from  the  roll  under  the  genei*al  law.  In  behalf  of  the  soldier,  on  May 
24,  1900,  a  motion  was  tiled  in  the  claim  to  commence  pension  at  $12 
per  month,  under  the  act  of  June  27,  1890,  from  January  30,  1892, 
the  date  of  filing  declaration  for  renewal  and  increase  of  pension  under 
said  act,  instead  of  February  3,  1895,  date  of  holding  medical  exami- 
nation, from  which  date  pension  was  allowed  to  commence.  This 
motion  was  denied  by  the  Bureau  June  29,  1900.  From  said  action 
an  appeal  was  entered  August  24,  1901. 

In  the  case  of  George  Baltzer  (10  P.  D.,  37),  cited  by  the  appellant, 
it  is  held  in  effect  that  where  a  pensioner's  name  has  been  dropped 
from  the  roll  under  the  act  of  June  27,  1890,  and  his  name  is  placed 
on  the  roll  under  the  general  law,  and  subsequently  is  restored  to  the 
roll  under  the  act  of  June  27,  1890,  to  renew  pension  thereunder  and 
allow  increase,  the  increased  rate  shall  commence  from  the  date  of 
filing  the  declaration  upon  which  the  proceedings  are  based.  (See  text, 
page  38.) 

It  is  manifest  that  the  present  claim  is  not  one  for  rerating.  It  is 
either,  as  is  contended  by  the  appellant,  a  claim  for  original  pension 
under  the  act  of  June  27,  1890,  or,  as  it  was  treated  by  the  Bureau,  a 
claim  for  increase  of  pension  under  said  act.  The  question  arising  on 
this  appeal,  viz,  as  to  thjB  commencement  of  pension,  hinges  upon  the 
character  of  the  claim.  The  decisions  of  the  Department  have  been 
uniform  upon  the  question  as  to  the  time  of  the  commencement  of 
pension  and  increase  of  pension  under  second  section  of  the  ac^t  of 
June  27,  1890. 

All  pensions  grante<^l  under  the  second  section  of  the  act  of  June  27, 1890  *  *  * 
should  commence  from  the  date  of  filing  the  application  therefor  in  the  Bureau  of 
Pensions  after  the  passage  of  said  act  upon  proof  that  a  pensionable  disability  existed 
at  the  time  such  application  was  filed.     (Timothy  L.  Carley,  7  P.  D.,  12.) 

And  in  all  cases  where  increase  is  allowed  (under  the  act  of  June  27,  1890)  it  will 
commence  from  the  date  of  the  surgeon's  certificate  establishing  the  same,  as  provided 
V)y  section  4698 J,  Revised  Statutes.     (James  J.  Durkee,  8  P.  I).,  152.) 

In  the  present  claim  the  soldier's  name  was  dropped  from  the  roll 
under  the  act  of  June  27, 1890,  in  order  that  payment  of  pension  might 
be  made  to  him  under  the  general  law.  While  he  was  in  receipt  of 
pension  under  the  general  law,  in  his  ]>ehalf  was  filed  January  30, 
1892,  an  application  for  renewal  of  payment  of  pension  under  the  act 
of  June  27,  1890,  and  for  increase  of  pen.sion  under  said  act.  His  title 
to  pension  under  the  act  of  June  27,  1890,  had  not  been  denied  by  the 
Bureau,  so  no  controversy  was  raised  by  the  proceedings  as  to  that 
(juestion.  His  title  to  pension  under  .^aid  act  is  a  matter  of  record 
which  is  shown  by  the  papers  in  the  case.  Therefore  there  existed  no 
cause  for  instituting  proceedings  anew  for  establishing  in  his  behalf  a 
title  to  pension  under  the  act  of  June  27,  1S90.     Hence  'the  proceed- 
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ings  that  were  instituted  in  })ehalf  of  the  soldier  by  the  filing  of  the 
declaration  on  January  20, 1892,  are  in  this  essential  particular  unlike 
an  original  claim  for  pt^nsion'.  In  pension  parlance  the  claim  is  known 
as  a  claim  for  renewal  and  increa.se  of  pension  under  the  act  of  June 
27,  1890.  The  renewal  of  ptnision  is  based  solely  upon  the  soldiers 
undisputed  title  to  pension  under  said  act.  The  renewal  of  payment 
of  pension  would  not  constitute  any  allowance  of  pension  as  distin- 
guished from  the  continuous  allowance  of  pension  pursuant  to  favor- 
able action  by  the  Bureau  in  any  original  pension  claim.  Under  the 
act  of  June  27,  1890,  the  soldier,  at  the  time  his  name  was  dropped 
from  the  roll  under  said  act.  May  28,  1891,  was  in  receipt  of  pension 
at  the  rate  of  $6  per  month.  From  that  date  and  prior  to  January  30, 
1892,  on  which  date  wjis  filed  the  present  claim,  he  had  not  filed  anj^ 
claim  for  increase  of  I'ate  and  no  claim  for  such  increase  was  pending 
at  the  time  his  name  was  dropped  from  the  roll.  At  that  time,  and  to 
the  holding  of  the  medical  examination  in  the  present  claim,  he  had  no 
title  under  the  act  of  June  27, 1890,  to  a  rate  in  excess  of  $6  per  month, 
the  I'ate  he  was  receiving  under  the  act  of  June  27,  1890,  when  his 
name  was  dropped  from  the  roll  so  that  pension  could  be  paid  to  him 
under  the  general  law.  Consequently  his  demand  contained  in  the 
declaration  filed  January  80,  1892,  for  renewal  of  pension  under  the 
act  of  June  27,  1890,  was  a  demand  for  payment  of  such  pension  and 
rate  under  said  act  as  he  was  receiving  at  the  time  his  name  was  dropped 
from  the  roll  thereunder.  Under  that  law  he  was  without  title  to  any 
other  rate.  The  act  of  June  27,  1890,  in  specific  terms  provides  in 
effect  that  the  pension  granted  under  the  provision  of  section  2  thereof 
'\shall  continue"  during  the  existence  of  the  disability  shown  in  a  rata- 
ble degree  at  the  time  of  filing  the  declaration  for  pension.  Said  sec- 
tion does  not  contain  a  grant  of  a  multiplicity  of  pensions  to  every 
pei-son  described  by  its  terms.  There  is  a  grant  of  but  one  pension  to 
each  person.  Where  payment  of  pension  to  a  soldier  ceases  for  a  time, 
not  because  he  is  without  further  title,  but  for  some  other  cause,  or  to 
subsen^e  some  purpose,  and  sul)sequcntly  payments  of  pension  are 
renewed  under  the  act  of  June  27,  1890,  these  latter  payments  are  but 
a  part  of  the  pension  that  was  allowed  in  the  original  claim  pursuant 
to  the  one  grant  of  pension  to  the  soldier  contained  in  the  act  of  June 
27,  1890.  Where  renewal  of  payment  of  pension  under  the  act  of 
June  27, 1890,  is  the  object  of  proceedings,  it  nuist  b(»  a  renewal  of  the 
one  pension  to  which  the  claimant  is  entitled  uiider  the  act  of  June  27, 
1890,  viz,  the  pension  he  was  formerly  paid,  aiid  at  the  i*ate  he  formerly 
received.  There  is  no  law  authorizing  the  paymeiit  of  any  other  pen- 
sion. His  rights  under  the  act,  whether  or  not  lie  is  in  receipt  of 
pension  thereunder,  as  to  any  increase  of  rate,  are  the  same  as  those 
of  anj^  other  pensioner  under  its  provisions;  if  (Mititled  thereto  he  can 
obtain  a  higher  rate  by  tiling  a  claim  for  increase.     Therefore  the 
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higher  rate  of  pension  secured  in  the  present  claim  is  not  "  original 
pension  "  in  an}'  sense  of  the  t^rm. 

The  contention  in  behalf  of  the  claimant  is  that  the  increase  of  rate 
under  the  act  of  June  27,  1890,  should  have  been  allowed  from  the 
date  of  tiling  the  present  claim,  in  lieu  of  date  of  medi(ral  examination. 
It  has  been  shown  the  claim  is  not  an  original  claim  for  pension  under 
the  act  of  June  27,  1890;  it  is  also  clear  that  the  pension,  the  renewal 
of  payment  of  which  was  the  object  of  the  proceedings,  could  be  only 
that  pension  at  the  mte  which  the  claimant  formerly  received  under 
the  act  of  June  27,  1890.  Increase  of  rate  as  a  benefit  to  be  secured 
by  the  proceedings  is  governed  by  the  law  applicable  to  the  commence- 
ment of  increase  of  pension  under  the  act  of  June  27, 1890.  The  time 
of  commencement  of  such  increase,  viz,  from  the  date  of  medical 
examination  showing  increased  disability,  is  so  well  established  by 
the  published  decisions  of  this  Department  and  the  uniform  practice 
of  the  Bureau  relative  to  the  question,  that  further  discussion  i.s 
wholly  unnecessary.  It  suffices  to  say  that  the  fact  that  there  must  be 
a  renewal  of  the  payment  of  former  pension,  in  the  class  of  claims  to 
which  the  present  case  belongs,  in  order  to  allow  an  increase  of  rate 
under  the  act  of  June  27,  1890,  affords  no  reason  whatever  foi  the 
commencement  of  increase  of  rate  at  an}^  other  time  than  that  from 
which  increase  of  rate  under  said  act  is  allowed  to  commence  in  claims 
for  increase  of  j>ension  where  the  claimant  is  in  receipt  of  pension  under 
the  act  of  June  27, 1890,  at  the  date  such  increase  of  pension  is  allowed. 
Certainly  it  can  not  be  presumed  that  a  greater  benefit  is  conferred  by 
the  act  of  June  27, 1890,  upon  a  person  who  is  not  in  receipt  of  pen- 
sion under  its  provisions  than  it  confers  upon  a  person  who  is  in  receipt 
of  such  pension.  Yet  no  other  conclusion  can  be  reached  if  increase 
of  rate  in  the  present  case  were  allowed  to  commence  from  the  date  of 
filing  the  declaration  in  lieu  of  the  date  of  medical  examination  from 
which  increase  of  i-ate  has  been  allowed  to  commence.  Such  a  view 
of  the  act  never  has  met  with  the  approval  of  this  Department.  The 
present  case  can  properly  be  termed  a  claim  for  increase  under  the 
act  of  June  27,  1890.  The  word  "renewal"  designates  a  class  of  such 
increase  claims  to  which  the  present  case  belongs;  it  is  not  descriptive 
of  the  chai^acter  of  the  pension  allowed.  In  its  present  connection  it 
implies  that  the  claimant  at  some  time  was  in  receipt  of  pension  under 
the  act  of  June  27,  1890,  and  signifies  that  the  claimant  demands  a 
restoration  of  that  pension. 

The  action  of  the  Bureau  in  allowing  increase  of  rate  to  commence 
from  date  of  holding  medical  examination  in  the  claim  was  proper. 

The  views  of  the  Department  relative  to  the  issue  here  presented  are 
correctly  set  forth  in  the  syllaT)us  of  the  decision  in  the  case,  George 
Baltzer  (10  P.  D.,  37).  The  conclusion  reached  in  the  decision  is  not 
consistent  with  that  expressed  in  the  syllabus. 
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In  that  case  certificate  issued  August  14,  1893,  to  allow  pension  to 
the  soldier  under  the  act  of  June  27,  1890,  at  $6  per  month  from  July 
30,  1890,  date  of  filing  declaration.  On  Septetaber  18,  1876,  he  had 
filed  a  claim  under  the  general  law  for  pension  on  account  of  chronic 
diarrhea.  The  claim  was  approved  for  admission,  and  on  March  19, 
1896,  certificate  issued  to  allow  him  pension  under  the  general  law  at 
the  rate^f  $2  per  month  from  discharge  and  ^  per  month  from  eTuly 
21,  1892.  Thereupon  the  soldier's  name  was  dropped  from  the  roll 
under  the  act  of  June  27,  1890.  On  September  16,  1896,  he  filed  a 
claim  for  renewal  and  increase  of  pension  under  the  act  of  June  27, 
1890.  Certificate  issued  October  7,  1897,  to  allow  ''renewal  and 
increase  of  pension"  at  $10 per  month,  to  commence  not  from  the  date 
of  medical  examination  showing  increase,  but  from  the  date  of  filing 
the  declaration.  At  some  time  between  the  date  of  the  issue  of  April 
17, 1895,  in  the  present  case,  and  the  issue  of  October  7,  1897,  in  the 
case  of  George  Baltzer,  the  Bureau  changed  the  practice  relative  to 
the  time  of  the  commencement  of  pension  in  claims  termed  ^'  renewal 
and  increase  of  pension  under  the  act  of  June  27, 1890."  The  change, 
so  far  as  can  be  learned,  was  not  based  upon  anything  that  was  said  by 
or  made  in  compliance  with  any  order  or  ruling  of  this  Department. 
The  treatise  on  the  practice  approved  by  the  Secretary  of  the  Interior, 
April  9,  1898,  contains  no  instructions  relative  to  the  commencement 
of  pension  in  such  claims,  other  than  relate  to  the  commencement  of 
increase  of  pension  under  the  act  of  June  27,  1890.  The  only  pub- 
lished decision  of  this  Department  which  approves  of  the  commence- 
ment of  increase  of  pension  under  the  act  of  June  27,  1890,  in  claims 
for  renewal  and  increase  of  pension  under  said  act  from  the  date  of 
filing  declaration,  is  the  decision  in  the  case  of  George  Baltzer,  supra. 

For  the  reasons  herein  set  forth  said  decision  is  overruled  in  so  far 
as  it  conflicts  with  the  holding  in  this  case.  The  action  of  the  Bureau 
in  the  present  case,  allowing  increase  of  pension  at  $12  per  month,  to 
commence  from  February  3,  1895,  the  date  of  the  medical  examina- 
tion held  in  the  claim  showing  increase,  is  affirmed. 

NOTICE— REDUCTION— INCREASE— ACT  .TITLY  14,  18tt«,  AND  DECEMBER 

21,  18»3. 

Silas  Renick. 

Appellant  was  a  pensioner  on  the  roll  at  the  rate  of  $50  per  month  (first  grade).  His 
pension  was  increased  to  $72  per  month  under  the  provisions  of  the  act  of  June 
16,  1880. 

On  April  4, 1896,  his  rate  of  pension  was  reduced  to  $30  jx^r  month/and  on  Dwemljer 
1,  1898,  he  was  restored  to  the  rate  of  $50  per  month  from  April  4,  1896,  date  of 
reduction. 

It  is  held  that  such  reduction  of  the  rate  of  pension  was  illegal  for  the  reason  that  the 
notice  sent  to  pensioner  was  not  such  notice  as  is  prescribed  by  the  act  of  Decem- 
ber 21,  1893,  as  it  did  not  ** contain  a  full  and  true  statement  of  any  charges  or 
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allegations"  upon  which  it  wa«  proposed  to  retluce  his  rate  of  pension,  and  that 
the  action  restoring  him  to  the  rate  of  $50  i)er  month  from  date  of  reduction 
(April  4,  1896),  was  illegal,  as  no  me<lical  examination  was  had  showing  a 
decrease  of  appellant's  disahility  until  July  8, 1898,  to  which  date  he  was  legally 
c  n titled  to  remain  on  the  rolls  at  the  rate  of  $72  per  month. 

Aist^intant  Secretary  F,  L,  Campbell  to  ths  ^hminUmme^'  of  Peimotis^ 

Septemler  28,  1901. 

Silan  Renick,  formerly  sergeant,  Company  F,  Eleventh  Missouri 
Infantry,  who  is  now  in  receipt  of  a  pension  of  $50  per  month  under 
the  general  law  for  disability  due  to  gunshot  wound  of  left  hip,  left 
elbow,  left  lung,  left  arm,  left  side,  and  left  shoulder,  was  granted  $72 
per  month  for  the  same  disabilities  under  the  act  of  March  4,  1890, 
from  that  date,  and  who  up  to  that  time  had  drawn  $50  per  month. 
April  4,  1896,  this  amount  was  reduced  to  $30  per  month.  Appeal 
was  tiiken  from  this  action,  and  on  Ma}'  24,  1898,  an  opinion  of  the 
Department  was  rendered  in  which  it  was  decided  that  the  reduction 
wa,s  made  upon  insufficient  notice  under  the  act  of  December  21, 1893, 
and  directed  that  the  claim  be  reopened  and  a  new  examination  held. 
This  was  done,  and  on  December  1,  1898,  the  claimant  was  granted 
$50  per  month  from  April  4,  1896,  the  date  of  the  reduction  to  $30. 
From  this  latter  action  the  claimant  filed  an  appeal  to  the  Department 
in  which  the  following  contention  is  made: 

But  there  is  a  legal  question  that  I  wish  to  placie  before  the  legal  lx)ard  of  review: 
In  giving  me  a  $50  rating  they  should  have  given  me  the  $72  from  the  time  I  was 
illegally  reduced  to  |30  until  placed  back  to  $50,  the  difference  l^eing  $22  per  month 
for  thirty  months,  which  ih  justly  due  me  and  is  l>eing  wrongfully  withheld  from  me. 
The  law  of  1890  placed  me  from  $50  to  $72,  and  under  that  law  I  was  entitletl  to  $72 
until  legally  reduced. 

In  this  crude  way  the  claimant  fairly  presents  the  law  point  in  issue 
here. 

It  is  conceded  by  the  Bureau,  and  found  by  the  Department,  that 
the  action  of  reduction  was  not  made  in  conformity  to  law. 

The  act  of  December  21,  1893,  is  as  follows: 

That  any  pension  heretofore  or  that  may  hereafter  be  granted  to  any  applicant 
therefor  under  any  law  of  the  Unite<l  States  authorizing  the  granting  and  payment  of 
pensions,  on  application  made  and  adjudicated  upon,  shall  be  deemed  and  held  by 
all  officera  of  the  United  States  to  be  a  vested  right  in  the  grantee  to  the  extent  that 
payment  thereof  shall  not  l>e  withheld  or  suspended  until,  after  due  notice  to  the 
grantee  of  not  less  than  thirty  days,  the  C'Ommiseioner  of  Pensions,  after  hearing  all 
the  evidence,  shall  decide  to  annul,  vacate,  modify,  and  set  aside  the  decision  up<3n 
which  such  pension  was  grante<l.  Such  notice  to  grantee  must  contain  a  full  and 
true  statement  of  any  charges  or  allegations  upon  which  such  decision  granting  such 
pension  shall  Ije  sought  to  be  in  any  manner  disturbed  or  modified. 

It  will  bo  noted  that  the  notice  to  the  claimant  must  contain  a  *'true'' 
statement  of  any  charges  or  allegations  upon  which  it  is  sought  to 
disturb  or  modify  the  rate  of  pension.     This  notice  is  necessary  in 
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order  to  g'ive  the  Commissioner  jurisdiction  to  reduce  the  rate  of  pen- 
sion, and  it  must  be  in  full  conformity  with  the  statute  in  order  that 
the  proposed  action  shall  be  legal. 

See  the  opinion  of  the  Department  of  May  24,  1898,  above  re- 
ferred to. 

Under  the  law,  upon  the  re(*eipt  of  the  above  opinion  the  Bureau 
should  have  sent  the  claimant  a  legal  notice  and  taken  action  accord- 
ingly, but  it  does  not  appear  that  a  legal  notice  was  ever  sent  the 
claimant.  Under  departmental  instructions  a  special  examination 
and  a  test  medical  examination  were  held  and  the  claimant  was  granted 
^0  per  month  from  April  4,  1896,  the  Bureau  receding  from  its 
former  action  of  reduction  to  $30. 

The  act  of  July  14, 1892,  is  as  follows: 

That  soldiers  and  sailors  who  are  8ho\ni  to  be  totally  incapacitated  for  performing 
manual  labor  by  reason  of  injuries  received  or  disease  contracted  in  the  service  of  the 
United  States  and  in  line  of  duty,  and  who  are  thereby  disabled  to  such  a  d^ree  as 
to  require  frequent  and  periodical,  though  not  regular  and  constant,  personal  aid 
and  attendance  of  another  person,  shall  be  entitled  to  receive  a  pension  of  $50  per 
month  from  and  after  the  date  of  the  certificate  of  the  examining  surgeon  or  board 
of  examining  surgeons  showing  such  degree  of  disability,  and  made  subsequent  to 
the  passage  of  this  act. 

It  will  be  obsen^ed  that  a  prerequisite  to  the  $50  rate  under  the  law 
is  a  medical  certificate,  made  by  competent  authority,  ''  showing  such 
degree  of  disability.''  Until  1898  there  was  no  medical  certificate 
made  in  this  case  after  the  one  made  in  1887,  which  was  the  founda- 
tion of  the  first  $50  rate  granted. 

This  claimant  was  lawfully  placed  on  the  rolls  at  $50  per  month, 
and  in  1890  he  was  lawfully  increased  to  $72  per  month.  April  4, 
1896,  he  was  unlawfully  reduced  to  $80,  and  December  1, 1898,  he  was 
unlawfully'  placed  on  the  rolls  at  $50,  to  date  from  April  4,  1896. 

July  8,  1898,  the  claimant  was  accorded  an  examination  before  a 
.single  surgeon,  which  examination  described  conditions  seemingly 
warmnting  a  $50  rating;  this  examination  was  considered  unsatisfac- 
tory and  another  examination  by  a  full  board  was  held  October  27, 
1*^98,  which  clearly  described  conditions  and  reached  the  conclusion 
that  he  was  entitled  to  $50  per  month  and  no  more. 

Therefore,  the  claimant  was  shown  lawfully  to  be  entitled  to  $50  per 
month  from  July  8,  1898.  Now,  as  to  the  period  between  April  4, 
1896,  and  the  last-named  date,  a  period  of  two  years  three  months 
and  four  days,  the  claimant  nmst  be  considered  as  being  lawfully  on 
the  rolls  at  $72  per  month  and  is  entitled,  for  that  period,  to  $22  per 
month. 

There  was  no  lawful  authority  for  the  Bureau  to  date  the  $50  rate 
from  April  4,  1896,  no  medical  examination  having  been  held  until 
two  yeare  afterwards,  and  it  has  been  shown  that  as  a  matter  of  law. 
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as  well  as  of  fact,  the  reduction  in  1896  was  improper.  The  only  law- 
ful way  to  dispose  of  this  matter  is  indicated  above. 

It  may  be  well  to  state  that  where  an  informal  notice  is  sent  to  a 
claimant,  and  the  fact  of  the  informality  reaches  the  Bureau,  a  new 
notice  should  at  once  be  sent  out  fully  conforming  to  the  law.  In  this 
case  if  the  course  indicated  had  been  followed  none  of  the  embariuss- 
ing  consequences  here  presented  could  have  ensued. 

Accordingly  the  action  of  the  Bureau  is  reversed  and  the  papers  are 
returned  for  an  adjudication  of  the  claim  in  conformity  with  this 
opinion. 


DEPENDENT  PARENTS-SECTION  4707,  REVISED  STATUTES,  AND  ACT  OF 

JUNE  «7,  1890. 

Amy  Champlin  (mother). 

A  dependent  parent  i»  not  entitled  to  pension  under  either  section  4707,  Revised 
Statutes,  or  section  1  of  the  act  of  June  27, 1890,  if  the  soldier  on  whose  account 
pension  is  claimed  left  a  widow. 

Asaistant  Secretary  F,  Z.  Campbell  to  t/ie  Commissioner  of  Pensions^ 

Septemher  30,  190L 

The  appellant,  Amj'^  Champlin,  filed,  on  September  21, 1890,  a  claim 
for  pension  as  dependent  mother  of  Rowland  J.  Champlin,  deceased, 
formerly  a  soldier  in  Company  M,  Ninth  New  York  Heavy  Artillery. 
Said  claim  was  rejected  by  the  Pension  Bureau  in  June,  1901,  on  the 
ground  that  the  mother  had  no  title,  the  soldier  having  left  a  widow. 
From  that  action  she  appealed  June  21,  1901,  contending  that  she  did 
not  make  application  under  the  general  law,  but  under  the  act  of  June 
27,  1890;  that  at  the  time  of  making  said  application  there  was  no 
widow  of  the  soldier,  she  having  remarried  in  1872,  and  that  the  soldier 
left  no  children  under  the  age  of  16  years  at  the  date  of  his  death  in 
1871;  that  on  the  remarriage  of  the  widow  the  soldier's  mother  became 
entitled;  and  that  the  claim  should  be  adjudicated  under  the  act  of 
June  27,  1890. 

The  ''general  law,"  so  called  (sec.  4707,  R.  S.),  provides  that  if  any 
person  embraced  within  the  provisions  of  sections  4692  and  4693, 
Revised  Statutes,  has  died  since  March  4,  1861,  by  reason  of  any 
wound,  injury,  casualty,  or  disease,  which,  under  the  conditions  and 
limitations  of  such  sections,  would  have  entitled  him  to  an  invalid  pen- 
sion, and  ''has  not  left  *  *  *  a  widow  or  legitimate  child,"  but 
has  left  other  relative  or  relatives  who  were  dependent  upon  him  for 
support  in  whole  or  in  part  at  the  date  of  his  death,  such  relative  or  rela- 
tives shall  be  entitled,  in  the  following  order  of  dependence  ♦  ♦  ♦ 
namely:  First,  the  mother;  etc. 

The  first  section  of  the  act  of  June  27,  1890,  provides  that  in  con- 
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sidering  the  claims  of  dependent  parents  the  fact  of  the  soldier's  death 
by  reason  of  any  wound,  injury,  casualty,  or  disease  which,  under  the 
conditions  and  limitations  of  existing  laws,  would  have  entitled  him  to 
an  invalid  pension,  '*and  the  fact  that  the  soldier  left  no  widow  or 
minor  children "  having  been  shown  as  required  by  law,  it  shall  be 
necessary  only  to  show  by  competent  and  sufficient  evidence  that  such 
parent  or  parents  are  without  other  present  means  of  support  than 
their  own  manual  labor,  or  the  contributions  of  others  not  legally 
bound  for  their  support. 

As  the  title  of  a  mother,  under  either  law,  is  expressly  made  con- 
tingent upon  the  fact  that  the  soldier  left  no  widow  or  minor  child, 
the  point  made  by  the  appellant  that  her  claim  was  filed  under  the  act 
of  June  27,  1890,  and  not  under  the  ''general  law"  appears  to  be 
immaterial. 

The  act  of  June  27,  1890,  limits  its  benefits  to  cases  in  which  the 
fact  that  the  soldier  died  by  reason  of  some  wound,  injury,  casualty, 
or  disease  which  would  have  entitled  him  to  an  invalid  pension,  and 
the  fact  that  he  left  no  widow  or  minor  children  shall  have  been 
"'shown  as  required  by  law,"  the  law  referred  to  being  evidently  sec- 
tion 4707,  Revised  Statutes.  It  is  clear  that  the  intent  was  not  to 
modify  the  requirements  of  said  section  so  far  as  proof  of  the  two 
facts  stated  was  concerned,  but  merely  to  establish  a  more  liberal  rule 
as  to  proof  of  "dependence."  It  follows  that  the  words  "  has  not  left 
a  widow  or  legitimate  child"  in  the  old  law,  and  the  words  "left  no 
widow  or  minor  children"  in  the  new  law,  must  be  construed  as  iden- 
tieall}^  the  same  in  meaning;  and  as  the  words  of  the  older  statute 
have  been  uniformly  construed  to  mean  that  the  soldier  died  unmar- 
ried and  childless,  the  same  import  must  be  given  to  the  words  of  the 
later  statute. 

It  is  immaterial,  under  either  statute,  how  long  the  widow  lived 
after  the  soldier's  death,  or  whether  she  remarried  or  remained  single, 
or  whether  she  is  pensionable  under  existing  laws  or  not.  The  mere 
fact  that  the  soldier  "left  a  widow"  renders  it  impossible  for  the 
mother  to  establish  one  of  the  conditions  essential  to  give  her  title  to 
pension. 

The  action  appealed  from  is  affirmed. 


MINORS'  PENSION-ACT  JirSE  «7,  ISeO-WIDOW. 

Minors  of  James  Still,  alias  James. 

The  fact  that  a  deceased  soldier  left  a  widow  surviving  him  who  has  not  remarried  is 
no  bar  to  pensioning  his  minor  children  under  16  years  of  age  under  the  third 
section  of  the  act  of  June  27,  1890,  such  widow  having  married  soldier  sub^e- 
qaent  to  the  passage  of  said  act,  and  not  being  entitled  to  penj*ion  in  her  own 
right     Case  of  minor  of  Lafayette  (i.  Howard  (8  P.  D.,  230 j  is  overruled. 
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As^Utant  SecTetary  F.  Z.  CamphM  to  the  CommUaiinitr  of  P<rniii^m^^ 

October  12,  1901. 

James  Still,  a  Cherokee  Indian,  described  as  "James,"  in  the  army 
records,  enlisted  Noveml>er  16,  1862,  as  a  private  in  Company  G,  Sec- 
ond Regiment  of  the  Indian  Home  Guwd  Volunteer  Infantry,  where 
he  served  until  discharged,  Maj'  31,  1865. 

September  8,  1890,  he  applied  for  pension  under  the  general  law 
and  under  the  act  of  June  27,  1890,  alleging  in  both  applications  total 
blindness  of  both  eyes. 

His  application  under  the  general  law  was  rejected  April  14,  1899, 
for  failure  to  show  incurrence  in  the  service,  and  on  the  same  day  his 
application  under  the  act  of  June  27,  1890,  was  allowed  at  the  maxi- 
mum rate,  and  he  having  died  Noveml)er  15,  1893,  the  accrued  pension 
was  paid  to  his  widow,  Nah  ne  or  Annie  James. 

His  widow^  applied  for  pension  in  her  own  right  under  the  act  of 
June  27,  1890,  which  was  rejected  April  14,  1899,  on  the  ground  that 
'^claimant  has  no  title  under  the  act,  she  having  married  soldier  after 
its  passage.'' 

At  his  de^th  (1893)  he  left  tw^o  minor  children  by  a  fonner  wife 
(then  deceased):  Hoon  Still,  born  January  1,  1880,  and  Jack  Still, 
born  May  11,  1882,  l)eing,  respectively,  at  date  of  his  death,  13  and  11 
years  of  age. 

July  26,  1896,  these  minors  applied  by  guardian  for  pension  under 
act  of  June  27, 18iH),  as  children  of  the  soldier.  Their  application  was 
rejected  April  14,  1899,  upon  the  ground  that  the  minor  (Jack)  had  no 
title  in  his  own  right,  '* because  soldier's  widow  is  still  living." 

Hoon  was  over  16  years  of  age  at  date  of  minor's  application. 

The  same  attorney  api>eared  in  all  these  claims,  and  he  has  appealed 
from  the  rejections  of  all  of  them. 

It  is  sufficient  to  say  as  to  the  claim  of  the  soldier  under  the  general 
law  that  the  evidence  does  not  satisf actor ih'  show  that  the  disability 
(disease  of  eyes,  resulting  in  totiil  blindness),  was  contracted  in  the 
service.  There  is  no  record  of  army  medical  treatment  for  any  dis- 
ease, nor  other  medical  evidence  showing  disease  of  eyes  at  discharge. 
There  are  the  affidavits  of  some  Indian  <*omrades  written  out  by  the 
attorney  and  interpreted  to  the  affiants  and  by  them  signed  mostly  by 
mark,  tending  to  show  that  ""James"  had  headache  affecting  his  ^y^^ 
in  the  service,  but  it  is  shown  in  the  special  examination  that  tho  affi- 
ants were  ignorant  of  what  they  swore  to  and  that  the  interpreter  did 
not  correctly  reduce  their  statements  to  English,  so  that  the  evidence 
thus  produced  is  almost  entirely  worthless  and  insufficient,  in  the 
absence  of  any  corroborating  record,  to  warrant  the  Bureau  or  this 
Department  in  finding  service  origin  of  the  disability  for  which  pen- 
sion was  asked. 
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The  rejection  of  the  claim  of  the  widow  in  her  own  right  was  legal, 
because  the  testimon}^  taken  at  the  special  examination  clearly  shows 
that  she  was  married  to  the  soldier  in  March,  1891. 

There  remains  to  be  considered  only  the  right  of  the  minor,  Jack 
Still,  who,  as  shown,  was  11  years  of  age  at  death  of  the  soldic,  and 
14  years  of  age  at  date  of  hia  application  through  a  duly  appointed 
guardian. 

The  evidence  disclosed  that  the  soldier  had  been  married  prior  to  his 
marriage  with  Nah  ne,  or  Annie;  that  the  minor  is  the  child  of  his 
first  wife  who  died  in  1885;  that  the  soldier's  last  wife,  Nah  ne,  never 
had  the  care  or  maintenance  of  the  children  of  soldier  b}'  his  first  wife, 
they  having  been  cared  for  and  supported  by  a  relative  of  the  soldier, 
and  wei'e  so  being  maintained  at  date  of  the  guardian's  application. 

Under  the  construction  given  to  section  3  of  the  act  of  June  27, 1890, 
in  the  case  of  Minor  of  Lafayette  G.  Howard  (8  P.  D.,  230),  the  action 
of  the  Bureau  would  have  to  be  approved. 

The  facts  in  that  case  and  the  one  under  consideration  are  nearly, 
in  fact,  in  so  far  as  they  are  legally  material,  they  are,  exactly  identical. 

The  section  of  the  act  of  June*  27,  1890,  under  which  this  minbr's 
claim  is  presented,  is  as  follows: 

Sec.  3.  That  if  any  officer  or  enllHtecl  man  who  served  ninety  days  or  more  in  the 
Army  or  Navy  of  the  United  States  during  the  late  war  of  the  re})ellion,  and  who  was 
honorably  discharged,  has  died,  or  shall  hereafter  die,  leaving  a  widow  without  other 
means  of  support  than  her  daily  labor,  or  minor  children  under  the  age  of  16  years, 
such  widow  shall,  upon  due  proof  of  her  husband's  death,  without  proving  his  death 
to  be  the  result  of  his  army  service,  be  placed  on  the  pension  roll  from  the  date  of 
the  application  therefor  under  this  act,  at  the  rate  of  $8  per  month  during  her  widow- 
hood, and  shall  also  be  paid  $2  per  month  for  each  child  of  such  officer  or  enlisted 
man  under  16  years  of  age,  and  in  case  of  the  death  or  remarriage  of  the  widow,  leav- 
ing a  child  or  children  of  such  officer  or  enlisted  man  under  the  age  of  16  years,  such 
pension  shall  be  paid  such  child  or  children  until  the  age  of  16:  Provided^  That  in 
case  a  minor  child  is  insane,  idiotic,  or  otherwise  permanently  helpless,  the  pension 
shall  continue  during  the  life  of  said  child,  during  the  period  of  such  disability,  and 
this  proviso  shall  apply  to  all  pensions  heretofore  granted,  or  hereafter  to  be  granted, 
under  this  or  any  former  statute,  and  such  pensions  shall  commence  from  the  date  of 
application  therefor  after  the  passage  of  this  act:  And  provided  further,  That  said 
widow  shall  have  married  said  soldier  prior  to  the  passage  of  this  act. 

It  will  be  observed  that  this  section  provides  for  the  pensioning  of  a 
*' widow  without  other  means,'"  etc.,  or  'Mninor  children  under  the  age 
of  16  years." 

The  widow's  pension  is  to  be  1^8  per  month,  to  which  is  added  J2  for 
each  child  under  16  yeai-s  of  age;  and  if  she  dies  or  remarries  then  such 
child  or  children  ''  of  such  officer  or  enlisted  man  "  shall  receive  such 
pension. 

Because  the  words  "  death  or  remarriage  of  the  widow''  are  used  in 
said  section  it  was  held  in  said  Howard  case  that  the  minor's  pension 
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was  dependent  upon  the  death  or  remarriage  of  the  widow;  that  they 
were  "conditions  precedent  to  the  minor^s  pension  under  said  act." 

This  reasoning  would  be  unassailable  if  the  widow  occupied  a  pen- 
sionable status  at  death  of  the  soldier.  For,  all  through  the  pension 
laws,  upon"  the  death  of  a  soldier,  the  widow  is  first  entitled  to  his 
pension  or  pension  arising  from  his  service  as  a  soldier,  and,  in  reason, 
no  one  else  could  have  it  prior  to  the  time  she  had  forfeited  such  right. 

But  it  will  scarcely  be  contended  that,  in  the  event  the  soldier  leaves 
no  widow,  or  what  amounts  to  the  same  thing,  leaves  a  widow  not 
having  a  pensionable  status,  his  minor  children  would  not  be  entitled 
to  pension. 

This  section  itself  provides  for  pension  for  the  widow  *'  or  minor 
children,"  and  the  words  "  death  or  remarriage  of  the  widow"  clearly 
refers  to  the  death  or  remarriage  of  a  pensionable  widow,  because,  a 
widow  without  a  pensionable  status  could  not  receive  a  pension  before 
her  death  or  remarriage,  and  consequently  her  death  or  remarriage 
could  in  no  wise  affect  the  right  of  a  minor  child  of  such  '*  officer  or 
enlisted  man." 

As  held  in  the  case  of  Minoi*s  of  George  W.  Douglas  (11  P.  D.,  448), 
the  proviso  relating  to  the  time  of  the  marriage  of  the  widow  to  the 
soldier  ''does  not  extend  to  or  affect  the  title  of  the  minor  children," 
so  that  even  though  the  widow  is  not  pensionable  under  said  section, 
the  minor  children  are,  notwithstanding  the  marriage  occurred  after 
the  passage  of  the  act. 

According  to  the  ruling  in  the  Howard  case,  if  there  was  no  widow 
the  minor  heirs  would  not  be  pensionable,  the  reasoning  being,  as  said 
in  the  Douglas  case,  ''that  title  of  the  children  is  by  and  through  the 
mother  only." 

In  the  latter  case  this  reasoning  was  held  to  be  untenable,  and  that 
the  grant  to  the  children  was  due  to  the  father's  services  and  ''sepa- 
rate from  and  independent  of  that  of  the  widow." 

That  Congress  intended  by  this  act  to  give  a  pension  to  the  minor 
children  of  the  deceased  soldier  is  evident  from  the  language  of  the 
first  section  of  that  act,  providing  for  pension  to  dependent  parents, 
it  making  such  pension  dependent  upon  "the  fact  that  the  soldier  left 
no  widow  or  minor  children." 

In  fact,  so  zealous  are  the  pension  laws  in  protecting  the  minors  of 
deceased  soldiers,  that  provision  is  made  in  section  4706,  Revised  Stat- 
utes, for  paying  to  the  minors  the  pension  of  the  widow  when  she 
abandons  them  or  is  of  such  immoral  character  as  to  render  her  unfit  for 
their  care  and  custody,  and  this  although  she  remains  a  widow. 

Admitting,  as  announced  in  the  Douglas  case,  supra,  that  the  minor 
children  of  an  officer  or  enlisted  man  (issue  of  a  marriage  subsequent 
to  the  date  of  the  act)  are  entitled  to  pension,  the  widow  not  being  so 
entitled,  the  words  in  said  section  8,  making  the  title  of  the  children 
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dependent  upon  the  death  or  remarrijige  of  the  widow,  if  strictly 
construed,  would  lead  to  an  absurdit}'. 

This  absurdit}'  is  avoided  b}^  suppl^'ing  the  words  '^such  pension- 
able" before  the  word  ''widow''  last  occurrinjr  in  said  section,  thus 
making  clear  and  unambiguous  the  evident  meaning  that  Congress 
intended. 

The  authority  of  courts  to  interpolate  words  into  an  act,  not  incon- 
sistent with  the  intent  of  the  legislators,  in  order  to  relieve  the  statute 
from  an  absurd  meaning,  is  too  well  settled  to  need  citation  of  author- 
ities in  its  support. 

The  clear  intent  of  Congress,  as  before  said,  was  to  allow  pensions 
to  the  minors  in  cases  where  there  was  no  widow  entitled  to  pension; 
and  if,  as  in  this  case,  the  widow  was  never  entitled,  her  death  or 
remamage  was  not  essential  to  title  in  the  children. 

The  case  of  the  Minor  heir  of  Lafayette  Howard  (S  P.  D.,  230)  is 
overruled,  and  the  action  of  the  Bureau  in  rejecting  the  application  of 
Jack  Still,  minor  child  of  the  soldier,  is  reversed  and  the  record 
herewith  returned  for  action  as  herein  indicated. 


FKE— ACT  MARCH  .1,  l»Ol— A'lTORXEYS. 

Frances  A.  Patterson,  widow  (claimant). 
MiLO  B.  Stevens  &  Co.  (attorneys). 

An  attorney  can  not  receive  any  compensation  for  the  prosecution  of  a  claim  for 
pension  under  the  provisions  of  the  act  of  March  8, 1901,  either  directly  or  indi- 
rectly from  the  claimant,  or  from  any  other  person. 

AHHiHtant  Secretary  F,  L.  CarniJ^^ell  to  the  Cimntitmumer  ttf  Peiu^hms^ 

Octobei^  16,  1901, 

The  claimant,  Fmnces  A.  Patterson,  as  the  widow  of  George  N. 
Osier,  who  served  in  Company"  A,  Ninety -seventh  Ohio  Volunteer 
Infantry,  was  allowed  pension  under  the  general  law.  The  soldier 
died  January  17,  1863.  She  married,  April  10, 18117,  Jesse  Patteraon, 
who  died  August  16,  1900.  Upon  her  remarriage  her  name  was 
dropped  from  the  pension  roll.  ,  In  her  own  behalf  on  June  18,  1901, 
the  claimant  filed  a  declaration  under  the  act  of  March  »3,  1901,  for 
renewal  of  pension  which  had  been  allowed  her  under  the  geneml  law 
as  the  widow  of  George  N.  Osier  The  appellants,  Milo  B.  Stevens 
&  Co.,  of  Washington,  D.  C,  on  August  3,  1901,  filed  a  power  of 
attorney  authorizing  them  to  prosecute  the  claim.  Upon  filing  said 
power  the}^  notified  the  Bureau  that  the  claimant  had  paid  them  the 
sum  of  $5,  and  had  agreed  to  pay  them  $5  in  addition  when  her  pen- 
sion was  restored,  for  their  service  in  the  claim.  From  the  act»on.  of 
the  Bureau  requiring  them  to  refund  the  amount  paid  to  them,  this 
appeal  was  entered  September  16,  1901. 
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Section  2  of  the  act  of  March  3,  1901,  reads  a.s  follows: 

No  claim  agent  or  other  person  shall  be  entitled  to  receive  any  compensation  for 
service  in  making  application  for  pension  under  this  act. 

The  appellants  contend,  in  .substance,  that  said  section  does  not  pro- 
hibit an  attorney  from  receiving  compensation  for  services  in  the 
prosecution  of  a  claim  under  the  act  of  March  3, 1901,  direct  from  the 
claimant.  They  argue  that  the  intent  of  Congress  in  enacting  section 
2  of  said  act  was  to  prohibit  the  Commissioner  of  Pensions  from  cer- 
tif3Mng,  in  accordance  with  the  provisions  of  the  act  of  July  4, 1884,  a 
fee  to  an  attorney  for  his  services  in  securing  an  allowance  of  pension 
under  the  provisions  of  section  1  of  the  act  of  March  3,  1901,  and 
leave  the  question  as  to  the  amount  and  time  of  pa^nnent  of  a  feetfor 
such  services  to  be  adjusted  by  the  attorney  and  the  claimant.  They 
state  that  Congress  did  not  see  fit  to  restrict  the  right  of  the  claimant 
to  employ  an  attorne}',  and  therefore  argue,  as  Congress  thus  recog- 
nized the  right  of  a  claimant  for  pension  under  the  provisions  of  said 
act  to  employ  an  attorney',  it  is  not  reasonable  to  presume  that  it  was 
the  legislative  intent  to  deny  to  the  attorne}'^  compensation  for  his  serv- 
ice in  securing  an  allowance  of  pension  in  behalf  of  such  a  claimant. 
The}^  also  submit  that  the  prohibition  contained  in  section  2  of  thea^^t 
of  March  3,  1901,  as  to  attorneys  receiving  fees  for  making  appli- 
cation for  pension,  does  not  implj'^  that  a  fee  can  not  be  paid  for  serv- 
ices in  the  prosecution*  of  a  claim  for  pension,  such  as  procuring  and 
preparing  the  necessar}^  evidence  to  estiiblish  a  case. 

It  is  not  apparent,  if  there  is  a  distinction  between  "making  an 
application  for  pension  "  and  ''services  in  procuring  and  preparing  the 
necessar}'  evidence  to  establish  a  case"'  such  as  appellants  seek  to  di-aw 
in  thoir  argument,  why  a  fee  could  not  be  certified  by  the  Commissioner 
of  Pensions  to  the  attorney  in  a  claim  for  pension  under  the  act  of  March 
3,  1901,  for  services  in  procuring  and  preparing  such  evidence.  For 
there  is  contained  in  the  act  of  March  3,  1901,  no  prohibition  against 
the  Commissioner  of  Pensions  certifying  a  fee  for  services  in  the 
prosecution  of  a  claim  for  pension  unless  the  attorney  is  forbidden  to 
receive  a  fee  for  such  services. 

If  ''making application  for  pension '■  does  not  signif}^  proi^uring and 
preparing  evidence  to  establish  a  claim,  then  it  would  signify  little 
more  than  preparing  and  filing  a  declaration  fbr  pension. 

Section  4786,  Revised  Statutes,  as  reenacted  and  amended  by  section 
4  of  the  act  of  July  4,  1884,  contains  a  provision  which  reads  as 
follows: 

In  all  cases  where  application  is  made  for  j^ension  or  hounty  land  and  no  ajfreeinent 
is  filed  with  the  Commissioner  of  Pensions,  the  fee  shall  be  $10  and  no  more. 

Here  a  class  of  claims  is  described  as  cases  in  which  ''application  is 
made  for  pension."     It  never  has  been  held  by  the  Department  or  the 
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Bureau  that  under  the  act  of  Jul}^  4,  1884,  a  fee  could  l)c  paid  for 
filinga  declaration  for  pension  and  another  fee  for  procuring,  preparing, 
and  filing  evidence.  The  entire  service  rendered  in  a  claim  until  pen- 
sion is  secured  maj'  properly  be  considered  as  making  application  for 
l^ension.  It  is  for  such  service  when  resulting  in  the  securement  of 
pension  that  a  fee  is  paid  to  an  attorney,  and  for  such  services  he  is 
prohibited  from  receiving  any  compensation  by  section  2  of  the  act  of 
^larch  3, 1901,  in  claims  under  the  provisions  of  section  1  of  said  act. 
Section  4786,  Revised  Statutes,  as  reenacted  and  amended  by  section 
3  of  the  act  of  Julj'  4,  1884,  provides  as  follows: 

No  agent  or  attorney  or  other  person  shall  demand  or  receive  any  other  conipen- 
fiation  for  hm  services  in  prosecuting  a  claim  for  pension  or  l)ounty  land  than  such  as 
the  Commissioner  of  Pensions  shall  direct  to  be  paid  to  him  not  exceeding  $25. 

Said  section  has  not  been  repealed  nor  amended.  By  its  terms 
an  attorney  is  forbidden  to  receive  a  fee  from  a  claimant  for  procur- 
ing, preparing,  and  filing  evidence,  as  such  service  is  prosecuting  a 
claim  for  pension. 

Proceedings  to  secure  for  a  person  the  benefits  of  the  section  1  of 
the  act  of  March  3,  1901,  constitute  a  claim  for  pension. 

The  words  "claim  for  pension"  *  *  *  as  used  in  the  statute  under  consideration 
(section  3  of  the  act  of  July  4,  1884)  *  *  *  refer  to  the  asnertion  of  a  right  to  have  a. 
pension  allowed  to  the  claimant  in  his  or  her  own  right  under  some  law  of  ('ongress. 
(Davis  t.  Davis,  10  P.  D.,  text,  409.) 

When  the  pension  is  allowed  the  fee  for  the  prosecution  of  the  claim  if  (conducted 
by  an  agent,  attorney,  or  other  person  employed  by  the  claimant  for  that  purix)se  is 
earned,  but  it  can  be  paid  only  upon  the  direction  of  the  Commissioner  of  Pensions 
and  then  only  out  of  the  pension  money.     (Davis  r.  Davis,  supra,  text,  408.) 

There  does  not  seem  to  be  any  doubt  but  that  the  law,  independent 
of  any  of  the  provisions  of  the  act  of  March  3,  1JH)1,  forbids  an  attor- 
ney to  receive  compensation  from  a  claimant  for  securing  an  allowance 
of  pension.  So  it  can  not  te  presumed,  as  appellant  contends,  that 
Congress,  b\'  section  2  of  the  act  of  March  3,  1901,  intended  to  confer 
upon  attorneys  the  right  to  collect  fees  from  claimants  for  their  serv- 
ices in  prosecuting  claims  under  the  provisions  of  said  act.  Nor  could 
such  intent  be  gleaned  from  said  section  2,  if  attorneys  were  not  pro- 
hibited from  receiving  fees  direct  from  claimants  for  services  in  pen- 
sion claims,  by  the  provisions  of  section  3  of  the  act  of  Juh'  4,  1S84. 
For  it  is  quite  clear  that  the  intent  of  section  2  of  the  act  of  March  3, 
19(')1,  is  to  prohibit  the  Commissioner  of  Pensions  from  certifying  a 
fee  to  attorneys  and  to  prohibit  attorneys  from  receiving  any  fee  direct 
from  a  claimant  for  their  services  in  prosecuting  a  claim  for  pension 
under  the  provisions  of  said  act,  and  that  the  words  ''No  ^  *  * 
person  shall  *  *  *  receive  compensation  for  services  in  making 
application  for  pension  under  this  act"  fully  expres.ses  such  prohibi- 
tions. 
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Ill  the  absence  of  any  restrictive  legislation  by  Congress  an  attorney 
is  at  liberty  to  make  with  a  claimant  a  contract  for  his  sen'ices  in  pros- 
ecuting a  claim  for  pension,  the  amount  of  the  fee  and  the  time  and  man- 
ner of  pa^^ment  thereof  being  mattei*s  to  be  adjusted  by  the  parties  to 
the  conti'act.  As  was  stated  by  Mr.  Justice  Brewer  in  United  States 
V.  Koch  (21  Fed.  Rep.,  873): 

In  the  absence  of  a  statute  prohibiting  it,  any  man  may  contract  for  his  serv'ices; 
he  is  not  bound  to  render  them ;  and,  rendering  them,  he  may  charge  the  person  seek- 
ing those  services  such  fee  as  they  may  agree  upon. 

Pension  gmnted  by  the  Government  is  a  gratuity.  Congress  has 
the  power  to  legislate  on  the  whole  matter,  to  prescribe  the  conditions 
upon  which  pension  shall  be  allowed,  the  time  of  continuance  thereof, 
the  conditions  upon  which  parties  may  assist,  or  to  prohibit  them  from 
assisting,  in  procuring  pensions  for  those  who  may  be  entitled. 

No  pensioner  has  a  vested  legal  right  to  his  pension.  Pensions  are  the  bounties  of 
the  Government,  which  Congrei4s  has  the  right  to  give,  withhold,  distribute,  or  recall 
at  its  disoj-etion.  (Walton  r.  Cotton,  19  How.,  355;  United  States  v.  Teller,  107  U.  S., 
6468;  Frisbie  v.  United  States,  157  U.  S.,  166;  Eliza  Hodgman,  11  P.  D.,  18.) 

As  was  obseiTed  by  Mr.  Justice  Brewer  in  Frisbie  v.  United  States 
(157  U.  S.,  166): 

Congress  being  at  lil>erty  to  give  or  withhold  a  pension,  may  prescribe  who  shall 
receive  it,  and  determine  all  the  circumstances  and  conditions  under  which  any  appli- 
cation therefor  shall  be  prosecuted.  No  man  has  a  legal  right  to  pension  and  no  man 
has  a  legal  right  to  interfere  in  the  matter  of  obtaining  pension  for  himself  or  others. 
The  whole  control  of  that  matter  is  within  the  domain  of  Congressional  power. 

Congress  has  seen  fit  to  deny  attorney's  the  right  to  receive  any  com- 
pensation for  their  services  in  prosecuting  a  claim  for  pension  under 
the  act  of  March  8,  1901.  The  matter  of  allowance  of  fees  in  claims 
for  pension  is  wholh'  within  the  control  of  the  legislative  will.  The 
advantages  that  may  be  impliedly  denied  to  a  claimant  under  said  act 
by  deprivation  of  advice,  preparation  of  testimony,  and  in  securing 
witnesses  and  other  assistance  which  attorneys  are  capable  of  giving, 
procuring,  or  iiendering  for  compensation,  affords  no  reason,  in  the  face 
of  the  expressed  prohibition  of  Congress,  for  permitting  attorneys  to 
receive  fees  for  their  services  in  prosecuting  claims  for  pension  under 
the  act  of  March  3, 1901,  either  directl}'  or  indirectly,  from  the  claim- 
ant, through  any  device  whatever.  Accordingly,  the  action  of  the 
Bureau  is  aflSrmed. 


MAURIA<iK— EVIDENCE— PUKSUMPTIONS. 

NouA  O'Brien  (widow). 

It  appears  by  record  evidence,  that  claimant  was  married  to  the  soldier  l)y  a  parish 
priest  in  Auburn,  N.  Y.,  January  9,  1868,  and  lived  with  him  as  his  wife  until 
his  death  in  1887.    There  is  evidence  in  the  cas^e  tending  to  show  that  he  had 
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previously  been  married  to  one  Ann  Riverf,  who  has  not  been  seen  or  heard  of 
in  the  community  where  she  lived  since  1863,  and  when  last  heard  of  was  in  the 
almshouse  of  Erie  County,  N.  Y, ,  where,  it  is  reported,  she  died  in  December, 
1863. 
It  is  held  that  the  circumstantial  evidence  in  the  case  gives  rise  to  the  inference, 
with  moral  and  reasonable  certainty,  that  the  first  wife  was  dead  at  the  time  of 
claimant's  marriage  to  soldier,  and  such  marriage  was  legal. 

Assistayit  Secretary  F,  X.  Camphell  to  tlw  Commwsionei'  of  PenMonM^ 

October  16,  190L 

William  O'Brien,  formerly  of  Company  I,  One  hundred  and  fift}-- 
fifth  New  York  Volunte'er  Infantry,  wai3  in  the  military  service  of 
the  United  States  from  August  25,  1862,  to  July  15,  1865,  when  he 
was  honorabh'  discharged.  The  soldier  having  died  on  September  30, 
1887,  his  widow,  Nora  O'Brien,  on  July  15,  1890,  filed  a  declanition 
for  pension  under  the  provisions  of  the  act  of  June  27,  1890.  Her 
claim  was  adjudicated  and  approved  for  admission  on  October  31, 1891, 
in  accordance  with  which  she  was  duly  platted  on  the  pension  roll  under 
the  provisions  of  said  act. 

Under  date  of  February  4,  1895,  the  pensioner  was  given  notice  to 
show  cause  within  thirty  days  why  her  name  should  not  be  dropped 
from  the  pension  roll  on  the  ground  that,  prior  to  her  marriage  to  the 
soldier,  he  had  been  married  to  one  Ann  Rivers,  or  Ann  Flynn,  who 
was  not  shown  to  have  been  dead  or  divorced  at  the  time  of  his  mar- 
riage to  the  claimant. 

In  response  to  said  notice  the  claimant  furnished  evidence  tending 
to  show  that  soldier's  first  wife  was  dead  at  and  before  the  time  of  his 
marriage  to  her.  Her  name,  however,  was  dropped  from  the  pension 
roll  on  March  30, 1895,  on  the  ground  that  the  allowance  was  erroneous. 

Subsequent  to  this  the  claimant  secured  the  services  of  another 
attornej^  who,  during  the  month  of  December,  1900,  filed  additior:il 
eWdence  as  the  basis  of  an  application  to  restore  her  name  to  the  pen- 
sion rolls.  This  evidence  tended  to  show  that  the  soldier  had  never 
been  married  prior  to  his  marriage  to  the  claimant,  and,  upon  })eing 
considered,  was,  on  December  24,  1900,  held  to  be  insufficient  to  war- 
rant an}^  change  of  action. 

From  this  action  appeal  was  taken  on  January  28,  1901.  The  con- 
tention is  mainly  to  the  effect  that  the  evidence  is  insufficient  to  show 
any  prior  marriage  on  the  part  of  the  soldier.  Incidentally,  the  ques- 
tion also  arises  as  to  whether  such  prior  marriage,  conceding  that  to 
have  been  true,  is  a  bar  to  the  pensiona})le  status  of  the  claimant. 

There  is  no  record  evidence  tending  to  show  that  the  soldier  was  ev^er 
married  at  any  tune  prior  to  his  marriage  to  the  claimant;  nor  is  there 
any  evidence  of  any  witness  who  claims  to  have  been  an  eyewitness  to 
such  a  marriage.     Several  witnesses,  however,  testified  that  the  soldier 
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about  the  year  1858  married  one  Ann  or  Annie  Rivers,  or  Flynn,  in 
Buffalo,  Erie  County,  State  of  New  York.  This  testimony  tends  to 
show  that  the  soldier  and  said  Ann  Rivers  lived  together  only  a  short 
time,  probably  two  years,  when  thej?^  separated.  It  appears  that  the 
soldier  was  a  wild  and  reckless  chai-acter,  a  frequent  violator  of  the 
law,  and  that  he  maltreated  his  wife.  His  mother  stated  before  a 
special  examiner  that  ''  he  left  his  first  wife  and  enlisted  in  the  Arm}', 
because  she  was  keeping  company  with  another  man  named  Brennan.'* 

When  they  separated  the  wife  took  up  with  said  Brennan,  who  also 
maltreated  her.  The  soldier's  mother  and  sister  and  other  pei*sons 
.living  in  Buffalo,  who  knew  the  first  wife,  declare  that  the  last  they 
heard  of  her  was  that  she  went  to  the  almshouse  of  Erie  County,  where 
she  died.  They  have  no  personal  knowledge  of  her  death,  but  such 
was  the  report,  which  they  believed  to  be  true.  The  records  of  the 
almshouse  show  that  a  woman  by  the  name  of  Ann  O'Brien  died  there 
in  1863.  No  witness  has  ever  seen  or  heard  of  her  since  about  that 
time.  There  is  no  evidence  whatever  that  said  first  wife  ever  left 
Erie  County  after  her  marriage  to  the  soldier. 

It  appears  that  the  soldier  was  sent  to  the  State  penitentiary  at 
Auburn  on  December  5,  1806.  An  extra<'t  from  the  minutes  of  that 
institution  on  the  above-mentioned  date,  giving  the  age  and  occupa- 
tion of  the  prisoner,  contains  the  words  ''has  a  wife  in  Buffalo."  It 
also  appears  that  the  soldier,  for  some  minor  offense,  had  been  sent  to 
the  Erie  County  penitentiary  during  the  month  of  April,  1862,  at 
which  time  the  records  of  that  institution  declare  that  he  was  a  mar- 
ried man.  Said  records  also  show  that  he  was  confined  in  the  Erie 
County  penitentiarj'^  in  February,  1866,  at  which  time  he  was  declared 
to  be  a  single  man.  This  last-mentioned  institution  is  located  in  the 
county  in  which  the  soldier  married  said  first  wife,  and  all  the  testi- 
mony relating  to  her  future  history  locates  her  in  said  county. 

Mary  Corbett  appeared  as  a  witness  bfefore  a  special  examiner  in 
1894,  at  which  time,  among  other  things,  she  said: 

I  heard  that  Annie  O'Briep,  the  first  wife,  lived  with  a  man  named  John  Brennan; 
he  was  calle<l  Jack;  he  was  a  blacksmith;  he  moved  to  Chicago,  111.,  about  eighteen 
or  nineteen  years  ago.  I  heard  that  Annie  O^Brien  died  in  the  Erie  County,  N,  Y., 
poorhouse,  but  I  can't  say  when,  nor  do  I  know  who  told  me;  it  was  generally  talked 
in  the  circle  of  her  old  acquaintances.  John  Brennan  had  l)een  a  married  man 
before  he  lived  with  Annie  O'Brien,  but  his  wife  had  died;  he  married  again  and 
had  two  children  when  he  went  to  Chicago,  111.  I  have  only  heard  of  him  once 
since  he  left  liere;  that  was  about  fifteen  or  sixteen  years  Ago;  the  man  who  told 
me  was  Edward  Stack  (since  dead). 

Catherine  Hazel  testified  before  a  special  examiner  in  1895.  Among 
other  things,  she  said: 

He  (the  soldier)  had  been  married  before  he  enlisted  to  a  yoimg  woman  named 
Anna,  that  worked  for  his  mother  before  the  marriage;  I  don't  remember  Anna'8 
maiden  name;  I  only  knew  her  as  a  servant  of  soldier's  mother;  she  was  about  five 
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or  six  years  older  than  her  husband,  William  O  'Brien.  They  wei^t  to  housekeeping, 
but  lived  together  only  a  short  time  and  separated.  The  wife,  Anna,  went  to  live  with 
a  man  named  Brennan.  I  don*t  remember  his  first  name;  he  was  a  large  man  and 
a  blacksmith  by  trade;  I  don*t  know  where  he  now  is.  He  beat  and  abused  Anna. 
I  went  over  to  see  her  with  Mrs.  Lynch,  and  found  her  sick  and  bruised  from  beat- 
ing by  Brennan.  I  took  her  some  soup,  and  the  next  I  heard  of  her  wa«  that  she 
had  been  taken  to  the  Erie  County  poorhouse.  I  can  not  fix  the  date,  but  her  hus- 
band, William  O'Brien,  was  away  in  the  armj*  at  the  time.  I  don't  know  who 
caused  Anna  to  be  sent  to  the  poorhouse.  I  never  saw  her  after  I  took  her  the  soup. 
I  don't  think  she  was  ten  years  older  than  her  husband,  William.  I  think  she  was 
not  long  in  the  poorhouse  before  I  heard  she  had  died.  Mrs.  Lynch,  above  men- 
tioned, told  me  she  was  dead. 

Delia  Fitzpatrick,  Catherine  McDermott,  Sarah  J.  O'Brien,  the  sol- 
dier's mother,  and  Sarah  J.  Hale}",  his  sister,  all  of  whom  live  in  Erie 
County,  testified  that  Anna,  the  soldier's  first  wife,  was  reported  to 
have  died  in  Erie  Count}'  poorhouse.  None  of  them  fixed  the  exact 
date.  This-report,  which  was  simply  hearsay,  is  corroborated  by  the 
fact  that  no  living  witness  ever  saw  or  heard  of  her  leaving  Erie  County, 
and  up  to  this  moment  no  witness  has  ever  he'ard  of  her  since  the 
marriage  of  the  claimant  to  the  soldier. 

Sarah  J.  O'Brien,  the  mother  of  the  soldier,  in  her  testimony  before 
the  special  examiner,  after  giving  the  reason  above  mentioned  why  the 
soldier  left  his  first  wife,  said: 

My  son  never  lived  with  her  again.  The  last  time  that  I  ever  saw  her  was  at  Fort 
Porter,  N.  Y.,  where  I  went  to  take  something  nice  to  eat  to  my  son  William.  She 
was  there,  and  asked  him  to  leave  her  authority  to  get  the  $8  per  month  that  the 
local  authorities  were  giving  to  soldiers*  wives  that  were  dependent;  but  he  would 
not  give  her  the  authority,  telling  her  to  go  to  Brennan  for  her  support.  I  was  told 
afterward  that  she  died  in  the  Erie  County  poorhouse,  but  I  don't  know  of  this  from 
personal  kmowledge.  I  can't  tell  when  I  heard  she  died,  nor  do  I  know  when  she 
died  or  whether  it  was  during  or  after  the  war,  but  I  think  I  was  told  that  it  was 
during  the  war.    The  person  who  told  me  is  now  dead. 

On  March  22,  1895,  wa^s  filed  the  affidavit  of  Mrs.  Sarah  J.  O'Brien, 
which  is  as  follows: 

I  am  the  mother  of  William  O'Brien,  of  Company  I,  One  hundred  and  fifty-fifth 
New  York  Volunteers.  I  knew  his  first  wife,  Anna  O'Brien.  She  was  sent  to  the 
t*ounty  house  in  the  year  1864  or  1865.  People  whom  I  was  acquainted  with  came  to 
my  house  from  the  poorhouse  and  informed  me  she  was  dead.  I  wrote  to  my  son 
William,  who  was  then  in  the  war,  that  his  wife  had  died.  I  never  heard  or  seen 
her  since  I  heard  she  was  dead.  My 'son  returned  home  and  went  away  again,  and 
when  he  came  back  he  brought  his  second  wife,  Nora  O'Brien,  with  him. 

Sarah  J.  Haley,  the  sister  of  the  soldier,  testified  that  she  first  met 
the  claimant  in  1868,  when  she  came  to  Buffalo  with  her  husband; 
thatr— 

my  mother  told  the  claimant  that  her  husband,  my  brother  William,  had  been  mar- 
ried previous  to  her  marriage  with  him.  I  don't  know  anything  about  the  death  of 
my  brother  William's  first  wife,  Anna,  only  that  I  heard  she  died  in  the  Erie  County, 
N.  Y.,  poorhouse.    I  don't  know  who  told  me. 
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It  appears  from  the  records  of  the  Erie  Count}'  almshouse  that  one 
Anna  O'Brien,  aged  85  years,  died  in  that  institution  on  Deceml>er  19, 
1863.  This  would  make  some  discrepancy  in  respect  to  the  age  of  the 
soldier's  first  wife,  but  not  sufficient  to  overcome  the  almost  conclu- 
sive proof  of  identit}'.  The  records  themselves  show  that  no  reliance 
can  be  placed  upon  the  accumcy  of  statements  therein  contained  as  to 
the  ages  of  the  inmates  of  the  institution.  In  August^,  1894,  a  special 
examiner  took  the  evidence  of  Almon  C.  Sturgel,  the  steward  of  the 
almshouse,  who  had  charge  of  the  books  and  recoids  in  the  absence  of 
the  deputy  keeper.  He  deposed  to  the  effect  that  he  had  carefulh' 
examined  the  records  from  1861  to  1870,  and  found  that  one  Ann 
O'Brien,  age  53  years,  came  to  the  institution  on  May  4,  1863:  that 
during  the  next  year  her  age  appears  as  47  years;  that  she  was  dis- 
charged in  September,  1870;  that  Ann  O'Brien,  a  sen-ant,  age  35  years, 
was  there  for  the  period  of  twelve  days,  and  discharged  July  6,  1870: 
that  he  was  unable  to  find  that  any  person  of  that  name  had  died  in  the 
institution  from  186ii  to  1870. 

In  August,  1895,  one  Charles  Hehr,  who  at  that  time  had  charge  of 
the  books  and  records  of  the  institution,  was  sworn  before  a  special 
examiner.     In  his  deposition  he  says: 

I  find  the  name  of  Anna  O'Brien  on  said  records,  born  in  Ireland,  aged  35  years; 
and  under  the  heading  of  **  Number  of  days*  board"  i«  80;  and  in  pencil  is  written 
under  heading  "died'*  and  "December  19,  1863,"  and  no  other  record  is  found 
regarding  said  Anna  O'Brien  on  the  books  of  said  ahnshouse. 

The  record  evidence  shows  that  the  claimant  and  the  soldier  were 
married  by  a  parish  priest  in  Auburn,  N.  Y.,  on  January'  9,  186S. 
She  lived  with  the  soldier  until  his  death  in  1887,  more  than  nineteen 
years,  and  bore  him  six  children.  At  the  time  of  his  death  the  first 
wife  had  not  been  heard  of  for  twenty -one  years,  even  conceding  that 
the  records  of  the  State  penitentiary  spoke  the  truth  in  declaring  that 
the  soldier  had  a  wife  in  Buffalo,  in  December,  18(56.  Since  the  time 
of  the  soldier's  death  up  to  the  last  special  examination  in  1895 
nothing  has  been  heard  from  said  first  wife. 

The  claimant  appeared  before  a  special  examiner  in  1894,  at  which 
time  she  was  asked  the  question: 

Do  you  know  anything  about  a  fonner  marriage? 

Answer.  I  do  not  personally,  but  his  father,  de<'eased,  told  me  he  was  previously 
marrie<l  to  Annie  Flynn,  who  died  while  he  was  in  the  war.  I  asked  my  husband 
about  it  and  he  said  it  was  true,  and  said  she  died  while  he  was  in  the  army.  Mrs. 
O'Brien,  my  mother-in-law,  admitted  it  to  me,  and  said  she  died  while  William  was 
in  the  army. 

This  testimony,  taken  in  connection  with  that  of  the  soldier's  mother 
and  his  sister,  clearly  indicates  that  the  claimant  knew  nothing  of  the 
first  wife  until  some  time  subsequent  to  her  own  marriage,  which 
was  coupled  with  the  additional  information  that  said  first  wife  had 
died  sometime  during  the  civil  war. 
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There  is  a  statutory  provision  in  force  in  the  State  of  New  York 
which  reads  as  follows: 

If  any  person,  whose  husband  or  wife  shall  have  absented  himself  or  herself  for  the 
space  of  five  successive  years,  without  being  known  to  such  person  to  be  living  dur- 
ing that  time,  shall  marry  during  the  lifetime  of  such  absent  husband  or  wife,  the 
marriage  shall  be  void  only  from  the  time  that  its  nullity  shall  be  pronounced  by  a 
court  of  competent  authority. 

The  case  of  Fen  ton  v.  Reed  (4  Johns. ,  51)  was  decided  by  the  supreme 
court  of  New  York  in  1809.  The  facts  are  set  forth  in  the  decision,  as 
follows: 

It  appeared,  upon  the  trial  below,  that  Reed,  the  plaintiff  below,  demanded  a  cer- 
tain annual  payment  of  $25,  secured  by  the  constitution  of  the  Provident  Society  to 
the  widows  of  the  deceased  members  of  that  society.  William  Reed,  whose  widow 
the  plaintiff  below  claimed  to  be,  was  a  regular  member  of  the  society  at  the  time  of 
his  decease.  By  the  constitution  of  the  society,  the  widows  of  regular  members 
were  entitled  to  $25  annually  from  the  funds  thereof.  The  only  point  in  controversy 
was  whether  the  plaintiff  was  the  widow  of  Reed.  In  the  year  1785  she  was  the 
lawful  wife  of  John  Guest  Some  time  in  that  year  Guest  left  the  State  for  foreign 
parts  and  continued  absent  until  some  time  in  the  year  1 792,  and  it  was  reported  and 
generally  believed  that  he  had  died  in  foreign  parts.  The  plaintiff,  in  1792,  married 
Reed.  In  that  year,  and  sulisequent  to  the  marriage,  Guest  returned  to  this  State 
and  continued  to  reside  therein  until  June,  1800,  when  he  died.  lie  did  not  object 
to  the  connection  between  the  plaintiff  and  Reed,  and  said  that  he  had  no  claim 
upon  her,  and  never  interfered  to  disturb  the  harmony  between  them.  After  the 
death  of  Guest  the  plaintiff  continued  to  cohabit  with  Reed  until  his  death  in  Sep- 
tember, 1806,  and  sustained  a  good  reputation  in  society;  but  no  solemnization  of 
marriage  was  proved  to  have  taken  place  between  the  plaintiff  and  Reed  subsequent 
to  the  death  of  Guest. 

Upon  these  facts  the  court  held  that  a  jury  would  have  been  war- 
ranted, under  the  circumstances,  to  have  inferred  an  actual  marriage 
after  the  death  of  Guest,  and,  as  the  court  below  had.  drawn  that  con- 
clusion, its  judgment  was  affinned. 

The  case  of  Jackson  v.  Claw  (18  Johns.,  346),  a  New  York  case, 
turned  upon  the  right  of  Hannah  Van  Buskirk  to  have  dower  in  the 
lands  of  John  A.  Van  Buskirk.  The  facts  are  sufficiently'^  set  forth  in 
the  opinion  of  the  court,  as  follows: 

The  only  question  reserved  for  the  consideration  of  the  court  is  whether  the  lessor 
of  the  plaintiff  was  the  wife  of  John  A.  Van  Buskirk  at  the  time  of  his  death.  It  is 
not  pretended,  if  she  was  his  wife,  that  she  is  not  entitled  to  recovor.  It  appears 
that  Van  Buskirk  and  the  lessor  cohabited  as  man  and  wife  at  and  near  Cocksackie 
between  thirty-five  and  forty  years  and  had  a  number  of  children,  the  eldest  of 
whom  is  about  thirty-seven  years  old.  On  the  part  of  the  defendant,  it  was  found 
that  Van  Buskirk,  in  1779,  cohabited  with  a  woman  of  the  name  of  Jane  Blaw, 
whom  he  called  his  wife.  They  both  said  that  they  were  married,  and  had  a  son 
whom  they  called  John.  They  lived  together  in  Fishkill  until  1780,  when  they 
moved  to  New  Marlborough.  In  1781  Van  Buskirk  returned  to  Fishkill,  and  said 
that  he  and  his  wife  had  parted,  and  that  she  had  gone  to  Long  Island  to  her 
friends.  Within  six  months  thereafter  Van  Buskirk  and  the  lessor  were  married  and 
removed  from  Fishkill  to  Athens.  None  of  the  witnesses  have  seen  Jane  Blaw  since 
1780.     One  of  them  heard  of  her  upon  Long  Island,  in  1783,  on  her  \v:|iy  to  Nova 
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Scotia,  and  since  that  time  she  has  not  been  heard  of.  Cohabitation  and  declara- 
tions of  the  parties  afford  strong  prima  facie  evidence  of  a  marriage  in  fact;  but,  in  the 
present  case,  the  presumption  is  encountered  by  strong  facts  producing  very  great 
doubt  of  an  actual  marriage.  Without  any  apparent  rupture  between  Van  Buskirk 
and  Jane  Blaw  they  separated,  nearly  forty  years  ago,  without  any  claims  or  pre- 
tentions upon  each  other  that  they  were  husband  and  wife.  It  seems  to  me  a  jury 
would  have  been  authorized  to  say  that  their  intercourse  and  cohabitation  were 
meretricious.  It  is  not  necessary  to  the  decision  of  this  cause  to  place  the  plaintiff's 
rights  upon  that  ground.  Jane  Blaw  went  to  Nova  Scotia  in  1 783  and  has  never  been 
heard  of  since.  She  must  be  presumed  to  have  died  at  the  end  of  seven  years  from 
that  period.  This  was  so  decided  in  the  case  of  King  and  Mead  v.  Paddock,  from  the 
analogy  to  the  statutes  with  respect  to  leases  dependent  on  lives,  and  the  statute  of 
bigamy,  and  in  conformity  to  the  cases  there  referred  to.  Still  the  marriage  between 
Van  Buskirk  and  the  lessor,  if  Jane  Blaw  was  the  wife  of  the  lessor,  would  be  void, 
as  it  took  place  during  her  life.  Upon  the  authority  of  the  case  of  Fenton  and  Reed 
(4  Johns.  Rep.,  52)  we  have  a  right  to  presume  a  marriage  between  Van  Buskirk 
and  the  lessor  at  any  time  subsecjuent  to  the  period,  when  we  are  to  presume  Jane 
Blaw  actually  dead;  and  this  period  would  be  1790. 

After  reciting  the  material  facts  in  the  case  of  Fenton  and  Reed,  the 
court  further  held: 

In  the  present  case,  from  1790  to  1817,  a  period  of  twenty-seven  years,  there  was 
cohabitation,  the  reputation  of  marriage,  and  a  good  character  in  society.  There 
are,  therefore,  much  stronger  grounds  for  the  presumption  of  an  actual  marriage  after 
the  presumed  death  of  Jane  Blaw  than  in  the  case  cited. 

The  case  of  Caujolle  v.  Ferrie  (23  N.  Y.,  90)  was  decided  b}^  the 
supreme  court  of  appeals  in  that  State  in  1861.  In  this  case  letters  of 
administration  had  been  granted  to  John  P.  Ferrie  as  the  legitimate 
and  sole  next  of  kin  of  Jeanne  Du  Lux,  who  died  in  the  city  of  New 
York  in  1854.  His  claim  to  administration  was  contested  by  the 
appellant,  Caujolle,  in  behalf  of  himself  and  others,  residents  of 
France,  who  claimed  to  be  the  next  of  kin  to  the  deceased;  and  they 
insisted  that  Ferrie,  who  was  undeniably  her  natural  son  by  one  Val- 
entine Ferrie,  was  not  born  in  wedlock,  and,  hence,  was  not  legitimate. 
The  question  of  legitimac}'  was  the  only  point  in  the  case.  Under 
these  facts  the  court,  among  other  things,  held  that — 

The  presumption  that  an  intercourse,  illicit  in  its  origin,  continued  to  be  of  that 
character  may  be  repelled  by  a  contrary  presumption  in  favor  of  marriage  and  of  the 
legitimacy  of  offspring,  although  the  circumstances  fail  to  show  when  or  how  the 
change  from  concubinage  to  matrimony  took  place. 

In  relation  to  the  Fenton  and  Reed  case  the  court  said: 

If  the  circumstances  in  that  case  authorized  the  inference  of  an  actual  marriage, 
how  much  stronger  are  they  in  the  case  now  under  consideration.  There  the  inter- 
course between  the  parties  was  originally  meretricious,  and  they  confessedly  lived  in 
adultery  until  the  death  of  Guest  in  1800.  No  fact  was  presented  other  than  that 
they  continued  to  live  together  until  Reed's  death,  from  which  the  inference  of  a 
marriage  after  Guest's  death  could  be  inferred. 

The  case  of  O'Gara  v.  Eisenlohr  (88  N.  Y.,  296)  is  negatively  in 
point.     The  issue  in  that  case  involved  the  right  of  Marj'  E.  Eisenlohr 
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to  letters  of  administration  as  the  widow  of  Patrick  Donneiy.  Don- 
nery  was  a  miner,  and  lived  with  his  first  wife  in  the  State  of  Pennsyl- 
vania from  1833  to  1842.  He  then  deserted  her  and  went  to  New 
York,  where  he  married  the  claimant,  Mary  E.,  with  whom  he  lived 
until  his  death  in  1856.  The  first  wife  remained  in  Pennsylvania  until 
1852,  when  she  left  that  State,  saying  that  she  was  going  to  New  York. 
This  was  about  four  years  before  the  death  of  Donnerj\  One  witness 
testified  that  he  heard  of  said  first  wife  in  1857,  in  New  York,'  about 
one  year  after  Donnery's  death.  Under  these  facts  the  court  held 
that  no  presumption  arose  of  the  death  of  the  first  wife  before  the 
death  of  Donnery. 

As  a  general  rule  (said  the  court),  the  law  presumes  the  continuance  of  life,  and  the 
death  of  neither  husband  nor  wife  will  be  presumed  until  an  absence  of  seven  years 
without  being  heard  from. 

The  case  of  Charles  F.  Fordham  v,  Gouverneur  Village  (Vol.  5,  App. 
Div.  565,  supreme  court  of  New  York)  is  in  point.  The  material  facts 
are  as  follows:  Mrs.  Fordham  had  been  the  lawful  wife  of  one  Grant, 
who  had  deserted  her.  Four  years  after  said  desertion  she  married 
Fordham,  with  whom  she  lived  eleven  years,  until  her  death.  Ford- 
ham brought  suit  against  the  village  authorities,  alleging  that  a  certain 
street  bridge  was  out  of  repair  and  dangerous  to  travel  upon  owing  to 
the  negligence  of  the  defendants;  that  his  wife,  while  crossing  the 
same,  was  thrown  to  the  ground,  by  which  she  received  injuries  that 
caused  her  death.  The  defense  set  up  was  that  she  was  not  the  lawful 
wife  of  the  plaintiff. 

Among  other  things  the  court  held  as  follows: 

It  is  a  general  rule  of  the  common  law,  that  a  person  shown  not  to  have  been  heard 
of  for  seven  years  by  those  (if  any)  who,  if  he  had  been  alive,  would  naturally  have 
beard  of  him,  is  presumed  to  be  dead,  unless  the  circumstances  oi  the  case  are  such  as 
to  account  for  his  not  being  heard  of  without  assuming  his  death.  (1  Am.  and  Eng. 
Ency.  28. )  While  it  is  presumed,  after  the  lapse  of  seven  years,  that  the  person  is 
dead,  yet  there  is  no  presumption  as  to  when,  during  the  seven  years,  his  death 
occurred. 

In  said  case  the  court  further  held  as  follows: 

Under  our  statutes,  then,  the  marriage  between  the  plaintiff  and  Adella  N.  Ford- 
ham would  have  been  legal  if  contracted  five  years  after  the  disappearance  of  Grant, 
he  not  being  known  to  her  to  have  been  living  during  that  time.  It  appears  from 
the  opening  of  the  plaintiff's  counsel  that  the  parties  had  been  living  together  open- 
ingly  and  notoriously  for  eleven  or  twelve  years,  commencing  four  years  after  Grant's 
disappearance.  She  died  as  his  wife  and  was  buried  as  his  wife.  Conceding  that 
the  commencing  of  their  relations  was  illegal,  and  did  not  in  law  render  them  hus- 
band and  wife,  because  at  the  time  there  was  no  sufficient  evidence  of  the  death  of 
her  husband,  and  sufficient  time  had  not  elapsed  to  raise  the  presumption  of  his 
death,  and  without  discussing  the  conflicting  presumptions  of  innocence  on  her  part, 
and  of  the  continuance  of  life  on  his  part,  it  seems  to  me  that  the  time  which  has 
elapsed  since  the  law  raised  the  presumption  of  (Jrant's  death,  during  which  they 
lived  and  cohabited  together  as  husband  and  wife  and  held  themselves  out  to  the 
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public  as  such,  would  permit  the  jury  to  find  a  marriage  between  them  subsequent  to 
the  time  when  the  law  would  have  presumed  Grant  to  be  dead. 

The  court  recognized  the  common  law  rule  that  seven  years'  absence, 
under  certain  conditions,  gives  rise  to  the  presumption  of  death.  It 
will  be  noticed  also  that  that  period  maj^  run  after,  as  well  as  before  a 
second  marriage.  In  addition  to  this  the  circumstantial  evidence  in 
the  case  gives  rise  to  the  inference,  with  moral  and  reasonable  cer- 
tainty,* that  the  first  wife  was  dead  at  the  time  of  the  claimant's  mar- 
riage to  the  soldier. 

In  the  light  of  the  evidence  on  file,  as  well  as  under  the  laws  of  New 
York,  the  claimant's  marriage  to  the  soldier  appears  to  have  been 
valid,  and  for  that  reason  the  action  complained  of  was  erroneous. 

The  same  is  therefore  reversed  with  directions  that  the  claim  be 
readjudicated  in  accordance  with  this  opinion. 


bependence-wrdow-act  jvne  27,  1890-chakitabl.e  institution. 

Margaret  Morman  (insane  widow). 

The  care  and  support  of  an  insane  widow  in  a  State  insane  asylum,  or  by  other 
charity,  is  not  such  "  means  of  support  other  than  her  daily  labor,"  as  will  bar 
her  title  to  pension  under  the  act,  in  the  contemplation  thereof.  It  is  held, 
therefore,  that  rejection  of  the  claim  for  that  reason  wps  error,  and  such  action 
is  reversed. 

AHHistujit  Secretary  1^\  Z.   Cam/pbeU  to  the  Commissioner  of  Pensions^ 

October  26,  1901. 

Henry  Morman,  late  of  Company  B,  Forty-fifth  Wisconsin  Infantry, 
was  a  pensioner  to  the  time  of  his  death,  April  5,  1895.  His  widow, 
Margaret  Morman,  being  insane,  a  claim  on  her  behalf  for  pension 
under  the  act  of  June  27,  1890,  was  filed  August  4, 1897,  by  Elijah  L. 
Shafer,  as  guardian.  In  his  declaration  the  said  guardian  alleged,  in 
addition  to  other  usual  allegations,  that  the  widow  was  confined  in  the 
insane  asylum  at  Mendota,  Wis.  Thereupon,  without  requiring  other 
evidence,  the  claim  was  rejected  May  20,  1898,  on  the  ground  that 
''claimant  is  insane  and  an  inmate  of  the  Wisconsin  Insane  Asv'lum, 
and  supported  by  the  State,  and  is  not  dependent  within  the  meaning 
of  the  act  of  June  27,  1890.''  Appeal  from  this  action  was  entered 
May  31,  1898,  upon  the  contention  that  such  construction  of  the  stat- 
ute was  erroneous. 

The  precise  issue  thus  made  is  new  and  without  precedent  in  the 
decisions  of  the  Department.  Some  questions  of  similar  import  in 
regard  to  other  classes  of  claimants  under  the  act  of  June  27,  1890, 
have  been  considered,  but  none  in  reference  to  widows  where  the  only 
matter  to  be  determined  is  whether  support  by  a  State  or  charitable 
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institution  bars  title  under  the  third  section  of  said  act.  The  chief 
requisite  of  that  section,  differentiating  it  from  other  laws,  is  that  a 
claimant  shall  be  "without  other  means  of  support  than  her  daily 
labor,"  and  in  cases  heretofore  decided  involving  a  widow's  title  under 
jsaid  section  other  facts  bearing  on  the  question  of  her  means  of  sup- 
port have  been  presented,  as  the  possession  by  her  of  certain  proper- 
ties, real  or  personal,  or  of  an  income  from  sources  other  than  her  own 
labor,  or  of  contributions  from  other  individuals. 

When,  therefore,  in  a  claim  like  this,  it  is  admitted  upon  the  allega- 
tion of  claimant  that  the  widow  has  no  ** means  of  support''  of  the 
kinds  above  indicated,  but  because  she  is  taken  care  of  in  a  public 
institution  she  is  held  to  be  outside  the  pale  of  the  statute,  the  (jues- 
tion  becomes  important  as  well  for  its  newness  as  for  the  right  to  be 
determined. 

In  seeking,  then,  to  arrive  at  the  proper  interpretation  of  this  law  as 
regards  the  title  of  claimant  to  pension  no  better  method  can  be 
adopted  than  to  ascertain  the  pui-pose  and  intent  of  the  Congress  in 
enacting  it,  and  from  such  purpose  to  judge  w^hether  the  clause  '"other 
means  of  support  than  her  daily  labor"  was  meant  to  include  such 
support  as  this  widow  receives,  viz,  care  and  treatment  in  an. insane 
asj'lum. 

One  means  of  learning  the  purpose  mentioned  is  to  recall  the  condi- 
tion the  statute  was  intended  to  remedy,  for  it  is  remedial  in  its  nature. 
As  to  this*  it  need  only  V>e  stated  that  prior  to  the  enactment  of  the  law 
under  consideration,  it  was  an  imperative  requirement  that  a  widow, 
before  she  could  be  pensioned,  must  furnish  proof  that  her  husband's 
death  was  the  result  of  some  disease  or  injury  incurred  during  his 
military  service  and  in  the  line  of  his  duty  as  a  soldier.  The  primary 
object  of  the  new  law  was  to  relieve  her  of  this  requirement  and  to 
grant  the  pension  simply  upon  the  basis  of  her  being  the  widow  of  a 
soldier  who  had  served  ninety  days  in  the  war  of  the  rebellion  and  had 
been  honorably  discharged. 

At  the  same  time,  this  liberality  of  the  law-making  power  does  not 
apply  to  all  widows  of  soldiers.  A  limitation  is  made  in  the  words 
under  consideration,  so  that  the  benefits  of  the  section  are  restricted 
to  those  widows  who  are  ''without  other  means  of  support  than  their 
daily  labor."  Here,  as  has  been  often  remarked,  it  was  the  plain  intent 
to  aid  those  only  who  were  in  a  measure  destitute — whose  dependence 
was  upon  their  own  efforts,  or  who  had  so  little  of  material  posses- 
sions as  to  render  the  securing  a  support  somewhat  difficult  and  uncer- 
tain. Again,  the  purpose  of  the  grant  may  be  gathered  from  the  plain 
meaning  of  the  language  used,  as  well  as  from  the  leading  idea  per- 
vading the  section,  as  above  indicated,  and  also  by  noting  the  rela- 
tions of  said  section  to  others  of  similar  implication.  And  all  of  these 
means  should  be  used  in  conjunction,  for  while  there  may  seem  to  be 
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nothing  doubtful  in  the  literal  import  of  the  clause,  yet  to  hold  that 
if  a  widow  should  have  even  the  smallest  amount  of  income,  or  any 
resource  whatever  above  her  earnings  which  she  could  use  in  her  sup- 
port, no  matter  how  obtained,  she  would  be  excluded  from  the  opem- 
tion  of  the  law,  would  serve  more  to  nullify  the  purpose  than  to  execute 
the  provisions  of  that  law.  So  that  the  language  should  be  read  in 
connection  with  the  object  sought  to  be  accomplished  and  in  the  light 
of  like  provisions  in  other  laws.  In  Sutherland,  on  Statutory  Con- 
struction, on  page  314,  it  is  stated: 

Whether  the  law  be  expressed  in  general  or  limited  terms,  the  legislature  should 
be  held  to  mean  what  they  have  plainly  expressed,  and  (consequently  no  room  is  left 
for  construction;  but  if,  from  a  view  of  the  whole  law,  or  from  other  laws  in  iMiri 
materia,  the  evident  intention  is  different  from  the  literal  import  of  the  terms 
employed  to  express  it  in  a  particular  part  of  the  law,  that  intention  should  prevail, 
for  that,  in  fact,  is  the  will  of  the  legislature. 

And  in  the  same  work,  on  page  288,  the  following  is  noted: 

In  the  Eureka  case  Mr.  Justice  Field  said:  '*  Instances  without  number  exist 
where  the  meaning  of  words  in  a  statute  has  been  enlarged  or  restricted  and  qualifietl 
to  carry  out  the  intention  of  the  legislature.  The  inquiry,  where  any  uncertainty 
exists,  always  is  as  to  what  the  legislature  intended,  and  when  that  is  ascertained  it 
controls."  *  *  *  In  determining  the  scope  of  general  provisions  there  is  a  lean- 
ing to  prevent  absurdity,  for  it  can  not  be  deemed  intended;  also  injustice,  for  like 
reason. 

With  these  aids,  then,  in  the  interpretation  of  the  clause  in  question, 
and  seeing,  as  hereinbefore  pointed  out,  what  was  the  object  in  enact- 
ing the  third  section  of  the  statute,  it  is  not  so  difficult  to  reach  a 
conclusion  upon  the  main  issue,  as  made  by  the  appeal.  It  was  clearly 
not  the  design  of  the  Congress  to  confine  the  class  of  soldiers'  widows, 
for  whom  the  law  was  enacted,  to  a  state  of  abject  poverty  before  they 
could  receive  the  aid  provided,  nor  to  require  that  they  should  be 
objects  of  charity,  because  of  physical  inability  to  earn  a  support,  in 
order  to  become  beneficiaries  of  said  law.  It  seems  rather  more  in 
consonance  with  the  general  spirit  of  liberality  on  which  the  laws 
granting  pensions  are  based  to  believe  that  the  purpose  was  to  place 
these  beneficiaries  upon  a  plane  of  quasi-independence — to  relieve  them 
of  tht;  odium  and  discomforts  of  great  poverty  or  cold  charity.  And 
instead  of  making  it  essential  that  such  applicants  should  be  mentally 
or  physically  incapacitated  for  labor,  or  should  be  chared  for  by  a 
State  or  by  a  charitable  institution,  it  was  rather  intended  that, 
although  they  might  be  of  sound  mind  and  body,  and  actually  earning 
a  support  by  their  labor,  yet  they  should  have  the  pension  provided, 
in  order  to  make  their  labor  lighter,  or  to  give  a  feeling  of  security 
above  the  mere  remuneration  of  such  labor. 

And  this  view  is  not  inconsistent  with  the  limitation  before  described, 
because,  while  this  evident  purpose  of  the  liberality  in  the  grant  reaches 
to  some  who  have  more  than  others  in  the  way  of  ^'  means  of  support," 
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over  and  above  their  earnings,  yet  in  the  cases  of  all,  in  the  adminis- 
tration of  the  law,  such  means  of  support  must  be  shown  to  be  limited 
before  they  are  declared  entitled,  so  that  none  who  is  entireh^  inde- 
pendent of  all  labor  may  be  declared  a  beneficiary  of  the  statute. 
But  this  independence  can  not  be  made  to  include  that  support  which 
grows  out  of  the  verv  state  of  incapacity  or  necessity  for  charitable 
aid  which  it  was  the  object  of  the  law  to  obviate.  And  when  it  is 
held  that  a  widow,  because  she  is  insane  and  is  supported  in  a  State 
Asylum,  is  '^not  without  other  means  of  support  than  her  daily 
labor,''  it  is  in  the  nature  of  a  perversion  of  the  meaning  of  the  clause, 
and  an  avoidance  of  the  terms  of  the  statute. 

Nor  will  it  avail  to  sa}'  that  this  widow  is  actually  supported  outside 
of  any  effort  on  her  own  part,  that  being  insane  it  is  necessar}^  that 
she  be  thus  supported,  and  that  such  sui)port  by  the  State  absolves 
the  General  Government  from  granting  the  pension  as  provided.  It 
has  been  already  seen  that  this  is  not  the  kind  of  support  contem- 
plated by  the  law,  and  it  has  never  been  the  policy  to  deny  the  right 
of  an  applicant  to  pension  simply  because  of  insanity.  On  the  con- 
trary, pensions  have  imiformly  been  allowed  to  the  guardians  or  com- 
mittees of  such  insane  persons,  it  being  recognized  that  the  guardian 
or  committee  is  chargeable  with  the  maintenance  of  his  ward,  either 
in  an  asylum  or  out  of  it,  or  with  the  preservation  of  the  pension 
money  until  such  time  as  the  ward  may  have  recovered,  or  with  pro- 
viding a  proper  burial  if  she  should  die.  At  any  rate,  the  title  of  the 
claimant  is  not  impaired  b}^  reason  of  the  fact  that  the  State  is  legally 
bound  to  and  does  take  care  of  her  in  an  asylum.  On  the  line  of  these 
observations  may  be  read  the  decisions  in  the  cases  of  Thomas  Hynes 
and  Robert  G.  Dunlap,  alias  Durdjiss  (5  P.  D.,  52);  Edwin  Haskins 
(8  P.  D.,40). 

As  corollary  to  the  proposition  here  announced  in  reference  to  the 
widow's  title  in  the  case  at  bar,  and  as  supporting  the  same,  although 
in  a  claim  of  a  different  class,  there  may  be  mentioned-  the  hokling  of 
the  Department  relative  to  the  title  of  a  widow  to  pension  on  account 
of  her  stepchildren,  who  are  supported  at  the  expense  of  the  State  or 
the  public  in  an  institution  for  the  education  or  caret  of  soldiers' 
orphans.  In  such  cases  the  widow  is  declared  b}-  section  4703,  R.  S., 
as  entitled  to  the  $2  per  month  increase  for  each  child,  and  the 
Department  has  held  that  the  same  rule  applies  to  the  cases  of  widows 
under  the  act  of  June  27,  1890  (case  of  Belle  Gilbert,  7  P.  D.,  239). 

On  the  same  line,  and  perhaps  more  appropriate  than  any  case 
already  cited,  as  showing  why  this  claimant's  title  should  not  be 
denied,  is  the  case  of  Anna  N.,  widow  of  William  J.  Chin,  late  of 
Company  F,  Tenth  New  York  Infantry,  who  is  a  pensioner  under  the 
act  of  June  27,  1890,  and  is  also  receiving  $25  per  month  from  the 
pension   fund  of    the  New  York    tire  department.     In    that  case  a 
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Departmental  ruling  was  sought  as  to  the  eflfect  of  the  pension  as  a 
fireman's  widow  upon  that  a.s  a  soldier's  widow  under  the  act  of  June 
27,  1890;  that  is,  whether  the  $25  per  month  in  the  former  case  would 
render  her  nondependent  and  destroy  her  title  in  the  fetter.  In 
response  to  such  inquiry  it  was  held,  under  date  of  June  7,  1899,  that 
the  fire  department  pension  was  %  gmtuity,  and*  not  a  vested  right, 
and  it  was  stated: 

If  a  widow  is  "without  other  means  of  support  than  her  daily  labor,"  which, 
under  a  reasonable  construction  of  the  law,  is  property  of  any  kind  under  her  legal 
control  from  which  a  support  is  derivable,  she  is  entitled  to  pension  under  the  pro- 
visions of  the  act  of  June  27, 1890,  although  she  may  receive  aid  from  a  local  charita- 
ble organization.  Such  contributions  from  charitably-disposed  persons,  or  from 
local  organizations  for  the  purpose  of  affording  relief,  should  not  be  regarded  as  a 
"means  of  support'*  in  the  sense  indicated  by  the  law. 

(Opinions  in  Submitted  Cases,  p.  265.) 

This  is  the  same  view  of  the  matter  as  hereinbefore  elaborated.  It 
was  recognized  that  the  fire  department  pension  wa.s  a  gmtuit}^ — a 
charity — and  was,  in  a  sense,  uncertain,  because  received  solely  at  the 
will  of  the  city  or  State.  The  same  may  be  said  of  the  care  and  sup- 
port afforded  the  widow  in  this  case  by  the  State  insane  asylum.  And 
it  is  firmly  believed  that  the  rejection  of  this  claim  because  she  is 
receiving  this  kind  of  support  was  erroneous  and  without  the  purview 
of  the  law.     The  action  is  accordingly  reversed. 


PRACTICK-APPEAI^NOTICE— ACT    OF   MARCH   3,   1899. 

Hantch  v.  Hantch. 

Appeals  in  claims  under  the  first,  second,  and  third  provisions  of  the  act  of  March  3, 
1899,  must  l)e  accompanied  by  due  proof  of  service  of  notice  of  the  appeal  upon 
the  appellee,  before  such  appeal  will  be  docketed  and  considered  as  an  appeal, 
and  the  failure  to  furnish  such  proof  is  ground  for  the  dismissal  of  the  appeal. 
(See  Ellis  r.  Ellis,  11  P.  D.,  288;  Conover  r.  Conover,  11  P.  D.,  524;  and 
Loughry  v.  Loughry,  11  P.  1).,  523.) 

Assistant  Secretary  F,  L.  CoMiphell  to  the  Coirim'issioner  of  Pensions^ 

October  26,  1901. 

Walter  E.  Hantch,  late  private  Company  F,  Two  hundred  and  first 
Pennsylvania  Infantry,  and  a  pensioner  under  certificate  No.  694382, 
filed  an  appeal  August  31,  1901,  from  the  Bureau  action  of  August  21, 
1901,  allowing  the  claim  of  his  wife,  Barbam  A.  Hantch,  for  a  division 
of  his  pension,  filed  April  19,  1900,  and  May  15,  1901,  on  the  ground 
that  pensioner  was  an  inmate  of  National  Soldiers'  Home,  Elizabeth 
City,  Va.,  and  his  lawful  wife  being  of  good  moral  character  and  in 
necessitous  circumstances. 

Appeals  from  Bureau  action  in  cases  under  the  first,  second,  or  third 
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provisos  of  the  act  of  March  3,  1899,  unaccompanied  by  due  proof  of 
service  of  a  copy  of  the  appeal  upon  the  appellee  or  his  or  her  attorney 
of  record  are  defective,  and  in  future  such  appeals  will  not  be  docketed 
or  filed  a.s  an  appeal,  but  will  be  promptly  returned  to  the  appellant 
with  the  information  that  before  the  appeal  will  be  docketed  or  consid- 
ered it  must  be  accompanied  with  due  proof  of  service  of  a  copy  of  the 
appeal  upon  the  appellee  or  his  or  her  attorney  of  record.  (See 
Ellis  V.  Ellis,  11  P.  D.,  288;  Conover  v.  Conover,  11  P.  D.,  524;  and 
Lioughry  v.  Loughry,  11  P.  D.,  523.) 

As  the  appeal  and  papers  in  this  case  fail  to  show  service  upon  the 
appellee  or  her  attorney,  it  is  accordingly  dismissed. 


disix)yai.tr-sbction  4716,  r.  s.-evidence-con8cription. 

William  Truelove. 

The  claimant  has  a  record  of  service  in  the  Confederate  army  extending  Over  several 
months.  He  was  afterwards  a  prisoner  of  war  at  Rock  Island,  111.,  where  he 
enlisted  in  the  Union  Army.  There  is  nothing  in  the  record  to  show  that  the 
service  in  the  Confederate  Army  was  not  voluntary  and  the  presumption  that  it 
was  so  is  not  overcome  by  the  evidence  filed  by  the  claimant  showing  that  he 
was  a  Union  man  in  sentiment  and  refused  to  enter  the  Confederate  service  until 
he  was  conscripted.    Rejection  of  the  claim  was  proper. 

Assistant  Seeretary  F,  Z.  Campbell  to  the  Commissioner  of  Pc7)s/o/,s, 

Octobet^  30,  1901. 

William  Truelove,  late  of  Company  I,  Second  United  States  Volun- 
teer Infantiy,  was  originally  pensioned  from  date  of  discharge  Novem- 
ber 8, 1865,  on  account  of  incomplete  right  inguinal  hernia.  His  name 
was  dropped  from  the  roll  April  3,  1890,  for  the  reason  the  disability 
had  ceased  to  exist.  His  name  was  later  restored  to  the  roll  upon  a 
renewal  of  pension  on  account  of  disability  from  disease  of  mouth 
result  of  scurvy.  This  pension  was  at  fii'st  $2  per  month  and  after- 
wards increased  to  $6  per  month  which  he  is  now  receiving.  In  the 
meantime  he  had  been  pensioned  at  $6  per  month  from  September  19, 
1890,  under  the  act  of  June  27,  1890,  and  then  dropped  under  that  act 
on  account  of  a  record  of  disloyalty,  he  having  voluntarily^  enlisted  in 
the  Confederate  Army.  This  action  of  dropping  was  taken  under  a 
departmental  decision  construing  section  4716,  Revised  Statutes,  and 
the  act  of  March  3,  1877,  as  applicable  to  said  act  of  June  27,  1890. 

A  claim  for  renewal  under  said  act  was  filed  August  13,  1900,  but 
the  same  was  rejected  October  13,  1900,  upon  the  basis  of  the  record 
which  showed  service  in  the  Confederate  Anny.  From  this  action  an 
appeal  was  taken  March  11,  1901,  the  contention  being  that  claimant's 
service  in  the  Confederate  Arm}^  was  not  voluntary,  but  he  refused  to 
enter  said  service  until  he  was  conscripted,  being  arrested  and  forced 
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to  perform  duty  in  a  regiment  to  which  he  was  assigned  against  his 
will  and  consent.  It  is  further  urged  that  claimant  had  been  a  con- 
sistent Union  man  and  opposed  to  the  secession  of  his  native  State  of 
Georgia,  and  never  gave  aid  or  countenance  to  the  Confederate  Gov- 
ernment; and  further,  that  even  after  he  was  conscripted  and  forced 
into  said  Confederate  service  he  sought  the  first  opportunity  to  be 
taken  prisoner  by  the  Union  forces  in  order  that  he  might  escape 
rendering  service  which  was  against  his  convictions. 

In  support  of  the  contentions  of  this  appeal  there  have  been  filed,  in 
addition  to  several  statements  of  the  claimant,  wherein  he  protests 
that  his  service  in  the  Confederate  Army  was  by  reason  of  force  and 
against  his  will,  the  aflSdavits  of  several  friends  and  neighbors  to  the 
eflfect  that  they  had  lived  near  the  claimant  for  several  years  previous 
to  the  war  and  know  that  he  was  opposed  to  secession  and  voted 
against  it,  and  refused  to  go  into  the  Confederate  Army  until  forced 
to  do  so.     Some  of  the  statements  of  witnesses  are  as  follows: 

Willis  Slaton  testified; 

I  (lid  not  8ee  the  arrest  made  but  heard  of  his  being  arrested  and  carried  off  to 
Dahlonega,  Georgia,  where  I  heard  the  Confederate  forces  forced  him  into  the  Con- 
federate service.  I  did  not  see  anything  more  of  him  until  the  fall  of  1865.  I  knew 
that  Tnielove  was  a  most  uncompromising  Union  man,  and  I  know  ho  was  forced 
into  the  Confederate  service  by  the  conscript  law.  I  heard  he  deserted  the  Confed- 
erate service  and  entered  the  United  States  Army  of  his  choice  and  was  honorably  dis- 
charged. I  know  that  his  connection  with  the  Confederate  service  was  wholly  against 
his  will;  that  said  Truelove  is  and  ever  was  a  loyal  man  to  the  United  States  and  that 
he  did  not  voluntarily  take  up  arms,  nor  aid,  nor  abet  the  rebellion,  but  was  in  favor 
of  ite  suppression  during  the  period  of  its  continuance. 

Jesse  Hulsey,  testified: 

Truelove  was  a  Union  man  in  sentiment,  was  opposeti  to  the  war  and  secession 
from  the  beginning  to  end,  and  he  refused  to  go  into  the  Confederate  Army  until  he 
was  conscripted,  January,  1863.  One  Edwanl  Turner,  a  Confederate  conscript  officer, 
came  to  Tmelove's  house  in  Hall  County,  Georgia,  and  arrested  him  and  carried  him 
off  to  Gainesville,  where  he  had  a  trial  before  a  conscript  board.  Truelove  con- 
tende<l  he  was  too  old  and  tried  to  keep  out  of  the  Confederate  service,  but  I  saw  the 
Confederate  soldiers  have  him  under  arrest  and  they  carrieti  him  off.  I  saw  them 
leave  Gainesville  and  go  to  Dahlonega,  where  I  heard  they  put  him  in  the  Confederate 
Army.  I  saw  him  no  more  until  the  war  was  over,  but  I  heard  in  time  of  the  war 
that  said  Truelove  had  deserted  the  rebel  army  and  gone  north  into  the  United 
States  Army. 

This  witness  and  others  further  testify  as  to  the  Union  sentiments  of 
the  claimant  and  his  opposition  to  service  in  the  Confederate  Army. 
It  is  further  sought  to  be  shown  that  the  conscript  laws  of  the  Con- 
federate States  were  very  strictly  enforced,  that  there  was  no  organ- 
ized conscript  command  but  all  conscripts,  whether  they  served 
voluntarily  or  involuntarily,  were  placed  in  and  assigned  to  military 
duty  with  volunteer  commands;  that  there  were  manj'^  conscripts 
brought  into  the  service  under  arrest  and  their  names  were  placed  on 


Digitized  by  VjOOQ IC 


DECISIONS    RELATING   TO    PENSIONS.  47 

the  rolls  of  volunteer  companies,  when  really  they  were  forced  there 
and  were  not  volunteers  at  all  In  any  sense.  This  testimonj^  was  given 
for  the  purpose  of  showing  why  the  names  of  conscripted  soldiers 
appear  on  the  rolls  as  volunteers  when  they  were  known  Unionists 
and  had  no  sympathy  with  the  Confederate  Government. 

The  record  of  this  claimant's  sei'vice  in  the  Confederate  Army,  as 
shown  by  the  report  of  the  War  Department,  is  as  follows: 

Roll  of  Company  H,  Sixty-Bixth  Georgia  Infantrj',  Confederate  States  Array,  dated 
September  21,  1863,  and  roll  from  September  15  to  Decenil>er  31,  1863,  shows  Wil- 
liam Truelove,  first  corporal,  enlisted  September  15  at  Decatur,  Ga.,  by  Captain 
Belisle,  for  the  war,  present.  Roll  from  June  30  to  August  31,  1864,  private,  abnent 
without  leave.     No  further  information  found. 

The  record  of  claimant's  service  in  the  Second  United  States  Volun- 
teers, as  shown  by  the  report  of  the  War  Department,  is  as  follows: 

William  Truelove  was  enrolled  and  mustereil  into  the  service  aa  a  private  on  the 
13th  day  "of  October,  1864,  at  Rock  Island,  111.,  in  United  States  Volunteers  (Rel)fl.), 
to  aerwe  one  year.  On  the  muster  rolls  for  March  and  April,  1865  (first  on  file),  he 
is  reported  absent  in  hospital  at  Fort  Leavenworth,  Kans.,  since  March  1, 1865.  Sub- 
sequent rolls  to  October  21,  1865,  report  him  present.  He  was  mustered  out  of  serv- 
ice November  7,  I860.  This  man  at  the  date  of  his  enlistment  was  a  rebel  prisoner 
of  w^ar  in  the  hands  of  the  United  States  military  authorities. 

It  will  l)e  .seen  that  there  is  nothing  in  these  records  to  sustain  the 
claimant's  allegations  and  the  testimon}'  of  his  witnesses  as  to  his  hav- 
ing been  conscripted  into  the  Confedei*ate  Army  or  that  his  service 
therein  was  involuntary.  So  far  as  these  records  show,  the  enlistment 
in  the  Confederate  Army  was  presumably'  voluntary.  Such  a  pre- 
sumption always  ari.ses  in  the  absence  of  any  intimation  to  the  con- 
ti-ary  inn  the  record  itself,  and  to  be  overcome  there  must  be  the  most 
positive  and  convincing  evidence  showing  that  such  service  was  by 
compulsion  and  against  the  will  of  the  soldier.  The  mere  fact  that 
a  soldier  was  a  Union  man  and  opposed  to  secession  and  did  not  enter 
the  Confederate  Army  until  conscripted  is  not  sufficient  to  show  that 
his  service  was  not  voluntary  after  he  got  into  the  army.  It  may  be 
true,  as  claimed,  that  claimant's  .sentiments  were  for  the  Union  and 
that  he  refu-sed  to  enter  the  Confederate  Armv  until  he  was  forced  to 
by  the  conscript  law;  yet  he  may  have  rendered  very  willing  service 
while  therein,  and  there  is  nothing  in  this  case  to  show  that  an  effort 
was  made  to  shirk  his  duty  as  a  soldier  or  desert  at  the  first  oppor- 
tunity. On  the  contrary,  the  record  indicates  that  he  served  for 
nearly  a  year  and  was  afterwards  a  prisoner  of  war  in  the  Union 
prison. 

The  question  here  under  discussion  has  been  considered  many  times, 
and  certain  well-established  rules  have  been  promulgated  in  depart- 
mental decisions.  In  the  case  of  Augustus  H.  Longee  (7  P.  D.,  586) 
the  following  rulings  were  made: 
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Where  there  is  a  record  of  service  in  the  Confederate  Army,  whether  by  conscrip- 
tion or  otherwise,  such  re(!ord  failing  to  show  whether  such  service  was  voluntary  or 
involuntary,  it  will  be  presumed  that  service  was  voluntary;  but  such  presumption 
may  be  rebutted. 

Where  service  in  the  Confederate  Army  is  shown  by  claimant's  record,  the  burden 
of  proof  is  on  him  to  show  that  such  service  was  not  voluntary. 

Where  the  records  show  that  a  claimant  voluntarily  engaged  in  or  aided  or  abette<i 
the  rebellion,  his  claim,  under  the  act  of  June  27,  1890,  should  be  rejectee!,  under 
sec^tion  4716,  Revised  Statutes. 

A  claimant  who  was  conscripted  into  the  Confe<ierate  Army  may  or  may  not  have 
rendered  voluntary  service,  and  where  from  the  records  it  appears  that  any  serN-ic* 
rendered  was  not  voluntary,  but  wholly  compulsor\',  he  is  excepted  from  the  opera- 
tion of  section  4716,  Revised  Statutes. 

The  sufficiency  of  the  evidence  to  rebut  the  presumption  of  voluntary  service  in  the 
Confederate  Army  must  depend  on  the  circumstances  of  each  particular  case. 

It  has  been  pointed  out  that  the  rebutting  evidence  in  this  case  has 
reference  only  to  the  claimant's  sentiments  with  regard  to  secession  and 
his  refusal  to  enter  the  Confederate  Arnw  until  conscripted.  It  is  not 
believed  that  this  is  sufficient  to  overcome  the  presumption  thKt  his 
service  was  voluntaiy  after  he  got  into  said  army.  It  is  a  well-known 
fact  that  many  soldiers  did  render  voluntary  service  under  just  such 
circumstances.  The  fact  brought  out  in  the  evidence  that  all  Con- 
f  edei'ate  regiments  were  called  volunteers  and  that  there  were  no  organ- 
ized conscript  commands  does  not  alter  the  presumption  arising  in  this 
case.  Some  of  the  records  of  service  in  the  Confederate  Army  did 
show  whether  a  man  was  conscripted  or  not.  In  this  case  the  claimant 
is  shown  to  have  enlisted,  and  at  a  point  a  considerable  distance  from 
those  named  by  claimant  and  his  witnesses,  and  at  a  date  several  months 
later  than  that  on  which  he  is  said  to  have  i^een  conscripted. 

Another  fact  which  seems  to  sustain  the  presumption  referred  to  in 
this  case  is  that  when  claimant  was  enlisted  into  the  United  States 
service,  while  a  prisoner  of  war,  he  was  placed  in  a  regiment  known 
as  rebel  volunteers,  and  it  is  understood  that  troops  of  this  chai'acter 
were  not  sent  to  fight  against  the  Confederate  Army,  but  were  trans- 
ferred to  the  far  West  for  service,  chiefly  against  the  Indians  and  to 
protect  post  routes.  The  pui-pose  of  this  was  to  prevent  the  said  troops 
from  fighting  their  own  comrades,  as  well  as  to  reduce  the  temptation 
to  desert  to  their  old  friends.  As  a  matter  of  fact,  such  enlistments 
from  Rock  Island  prison  did  not  always  signify  great  loyalty  to  the 
Union  an}"  more  than  they  did  a  strong  desire  on  the  part  of  the  men 
to  get  out  of  prison. 

Thus,  taking  the  evidence  altogether,  it  is  believed  that  the  pre- 
sumption of  claimant's  service  in  the  Confederate  Army  being  volun- 
tary is  not  overcome.  The  rejection  of  the  claim  for  renewal  under 
the  act  of  June  27,  1890,  because  of  the  prohibition  of  section  4716, 
Revised  Statutes,  was  proper,  and  the  same  is  affirmed. 
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COMMENCEMENT-SPECIAX,  ACT— ARREARS. 

FiDiLLAR  White,  alias  William  Johnson. 

The  beneficiary  under  a  special  act  of  Congress,  if  the  act  does  not  fix  date  of  com- 
mencement, must  draw  pension  from  the  date  of  said  act. 

Aji>iiMtant  Secretary  J^.  Z.   Campbell  to  the  CommiHuioyxer  of  Peiisimis^ 

October  30^  1901. 

Fidallar  White,  alias  William  Johnson,  served  for  about  nine  months 
in  Company  G,  Fift3'-fifth  Ohio  Infantry. 

A  claim  filed  b^^  him  was  rejected  by  you  upon  the  ground  of  no 
title  on  account  of  Confederate  service.  The  Department,  on  appeal, 
had  declined  to  concede  title,  for  the  reasons  stated  in  your  rejection, 
May  45, 1895,  November  20,  1897,  and  October  29,  1898. 

It  appears  soldier  served  continuously  for  two  years  in  the  Confed- 
erate service. 

B3'  direction  of  Congress  you  issued,  March  25,  1901,  in  soldier's 
name,  certificate  numbered  1021507,  at  the  maximum  rate  under  pro- 
visions of  the  act  of  June  27,  1890. 

This  appellant's  original  declaration  was  filed  May  28,  1891.  In 
his  appeal  filed  August  5,  1901,  and  in  other  papers  since  filed,  he  con- 
tends that  he  is  entitled  to  arrears  from  the  date  of  filing  his  declara- 
tion in  the  Pension  Bureau  to  March  1, 1901,  the  date  when  his  pension 
was  made  to  commence.  March  1,  1901,  is  the  date  when  the  special 
act  was  approved. 

Appellant  further  contends  this  special  act  expressly  provides  that — 

♦  *  *  the  Secretary'  of  the  Interior  Department  is  hereby  ordered  and  author- 
ize<l  to  put  Fidillar  White,  alias  William  Johnson,  on  the  pension  roll  at  $12  per 
month,  according  to  the  provisions  and  limitations  of  the  act  of  June  27,  1890. 

The  special  act  reads  verbatim  as  follows: 

[Private— No.  569.] 
AN  ACT  granting  a  pension  to  Fidillar  White,  alias  William  Johnson. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America 
in  Congress  assembled^  That  the  Secretary  of  the  Interior  be,  and  he  is  hereby,  author- 
ized and  directed  to  place  on  the  pension  roll,  subject  to  the  provisions  and  limita- 
tions of  the  pension  laws,  the  name  of  Fidillar  White,  alias  William  Johnson,  late 
of  Company  G,  Fifty-fifth  Ohio  Volunteer  Infantry,  and  pay  him  a  j^ension  at  the 
rate  of  twelve  dollars  per  month. 

Approved,  March  1,  1901. 

Disposing  of  the  last  contention,  it  will  be  noted  that  the  special  act 
made  no  mention  or  reference  whatever  to  the  act  of  June  27,  1890, 
but  directs  claimant's  enrollment  "subject  to  the  provisions  and  lim- 
itations of  the  pension  laws." 

It  is  true  certificate  was  issued  under  the  provisions  of  the  act  of 
June  27.  1890.     Soldier's  claim  was  filed  under  this  statute.     He  has 
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never  filed  a  claim  under  any  other.  He  has  never  alleged  title  to 
pension  because  of  wounds  or  disabilities  incurred  during  his  short 
Federal  service. 

The  provisions  of  the  act  of  June  27, 1890,  have,  therefore,  not  been 
invoked,  as  contended  b}^  appellant,  but  it  was  left  to  your  Bureau  to 
adjust  the  allowance  of  appellant's  pension,  ''subject  to  the  provisions 
and  limitations  of  the  pension  laws." 

What  are  these  provisions  and  limitations  ? 

Section  4720,  Revised  Statutes  United  States,  provides,  in  substance, 
that  where  the  rate  and  commencement  of  a  pension  allowed  by  special 
act  are  not  fixed  by  such  act  commencement  shall  date  from  the  pas- 
sage of  the  special  act. 

The  jft'actice  is  embodied  in  a  ruling  of  your  Bureau  numbered  173 
and  dated  February'  18,  1886,  and  is  as  follows: 

When  Congress  grants  a  pension  by  special  act,  the  beneficiary  under  the  special 
act,  if  the  act  omits  to  fix  the  date  of  commencement  of  the  pension  thereunder,  will 
be  entitled  to  be  pensioned  from  the  date  of  the  special  act. 

This  ruling  was  based  upon  the  express  provisions  of  the  general 
law.  Your  adjustment  of  this  issue  was  in  accord  with  the  special  act 
itself,  the  law  governing  such  issues,  and  the  unbiT)ken  practice. 

The  claimant  has  no  well-founded  ground  of  complaint. 

Your  adjustment  of  this  claim  is  approved. 


disability— atd  axd  attexi>ance~sexil.ity— hemxpusqia. 
Gideon  Ganoe. 

The  claimant  is  a  i)en8ioner  at  second-grade  rating  for  rheumatism  and  resulting 
disease  of  heart.  The  claim  was  rejected  on  the  ground  that  the  present  help- 
less condition  is  due  to  senility  rather  than  to  pensioned  causes. 

Held:  That  the  pensioned  disabilities  can  not  be  ignored  as  the  probable  causes  of 
the  cerebral  hemorrhage  to  which  the  existing  left  hemiplegia  is  due.  The 
claimant  is  entitled  to  the  benefit  of  any  reasonable  doubt  as  to  whether  senile 
changes  were  or  were  not  the  mont  potent  cause  of  the  cerebral  hemorrhage. 
Action  reversed. 

AsiilMant  Secretary  F.  Z.  Campbell  to  the  Cmnmimioner  of  Penstons^ 

Octofur  30,  190L 

Gideon  Ganoe,  late  a  private  in  Company  1,  Fifth  Pennsylvania 
Reserve  Volunteer  Infantry,  enlisted  June  1,  1861,  and  was  honombly 
discharged  with  his  company  June  11,  1864.  He  is  now  a  pensioner 
under  certificate  No.  265239,  at  the  rate  of  $30  per  month  (second 
grade),  on  account  of  rheumatism  and  resulting  disease  of  heart.  He 
filed  a  claim  for  further  increase  on  March  10,  1900,  and  said  claim 
was  rejected  by  the  medical  action  of  April  8, 1901,  when  it  was  stated 
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that  his  present  condition  was  due  in  part  to  other  than  pensioned 
causes. 

An  appeal  was  taken  from  this  action  May  27,  1901,  in  which  it  is 
contended  that  his  present  physical  condition  is  directly  due  to  pen- 
sioned causes;  that  he  is  unable  on  account  of  his  poverty  to  provide 
himself  with  the  attendance  his  condition  requires;  that  he  has  been 
confined  to  his  room  and  bed  for  about  eleven  months;  that  the  rejec- 
tion of  his  claim  was  in  contravention  of  his  rights  under  the  law  and 
deprives  him  of  the  benefits  contemplated  by  the  law. 

In  support  of  the  claim  for  increase  there  was  filed  within  the  same 
month  an  affidavit  of  Dr.  Jas.  W.  Irwin,  certifying  that  he  found  the 
claimant  afflicted  with  chronic  rheumatism  to  such  an  extent  that  he 
required  assistance  in  dressing  and  frequently  in  locomotioft;  also, 
slight  valvular  heart  trouble  from  atheromatous  condition  of  vessels 
and  valves,  with  the  necessary  accompaniments  of  age.  Another 
affidavit  of  the  same  physician  was  filed  July  2,  1900,  setting  forth 
that  the  claimant  was  not  able  to  care  for  himself  in  any  way,  being 
then  troubled  with  paralj^sis  of  the  left  extremeties,  due  to  hemor- 
rhage in  brain  from  atheromatous  blood  vessels  consequent  on  chronic 
rheumatism.  The  date  of  the  stroke  of  parah'sis  is  given  as  June  17, 
1900,  in  another  affidavit  of  Dr.  Irwin  filed  with  the  Department  Sep- 
tember 20, 1901,  which  also  shows  the  claimant's  continued  helpless- 
ness, and  states  that  it  was  *' brought  on  by  atheromatous  condition  of 
heart  and  blood  vessels  due  to  rheumatism.-' 

It  thus  appears  that  the  claimant's  confinement  to  bed  and  the 
necessity  for  aid  and  attendance  date  from  the  stroke  of  paralysis  in 
June,  1900.  The  medical  examination  under  the  claim  in  contention 
was  made  at  the  home  of  the  claimant  on  October  26, 1900,  by  one  of 
the  membei-s  of  the  board  of  surgeons  at  Huntington,  Pa.,  and  the 
report  of  objective  conditions  is  as  follows: 

Pulse  rate,  100  lying  in  be<l;  respiration,  27  lying  in  bed;  temperature,  98^;  heijfht, 
5  feet,  7  inches;  actual  weight,  150  pounds  (estimateil);  age,  74  years. 

I  find  him  in  bed,  helpless,  unable  to  move  or  turn  in  bed.  He  has  fairly  good 
use  of  right  arm  and  by  its  aid  moves  the  left  arm  and  his  legs  about,  as  is  necessary. 
He  is  quite  white  and  waxy  in  appearance.  Skin  relaxed  and  hangs  in  folds;  mus- 
cles verj'  flabby  and  without  ]>ower;  face  flabby  and  has  an  iml)ecile  appearance, 
utterly  without  expression;  8|)eech  slow  and  very  hesitating,  the  answers  to  ques- 
tions attempted  quite  a  time  after  he  had  time  to  answer.  His  mind's  action  is  very 
sluggish  and  many  of  his  answers  to  questions  are  irrelevant.  He  is  iml)ecile  in 
mind  and  decrepit  in  bo<ly.  He  can  not  feed  himself  nor  take  a  drink  of  water  alone. 
There  are  tremors  of  head  and  extremities.  He  can  not  retain  nor  hold  his  urine, 
but  frequently  allows  it  to  pass  unol)served.  All  joints  are  exceedingly  sluggish  in 
action,  crepitate,  ami  the  shoulder,  elbow^,  knee,  and  hip  joints  crack  when  moved. 
The  left  hand  is  contracterl  at  wrist,  having  the  ap|)earance  of  *'drop  wrist."  The 
fingers  are  contracted  and  t-an  not  be  straightened.  This  deformity  is  permanent 
and  progressive.  The  left  arm  is  wholly  helpless,  but  not  paralyzed,  and  is  handled 
entirely  by  the  right  hand.  He  is  so  enfeebled  from  the  rheumatic  disease  that  he 
could  not  rise  in  be<l  to  save  his  life.     He  j)rotrude8  his  tongue  with  uncertainty  and 
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difficulty.  AVhen  he  slides  down  in  bed  in  his  effort  to  move  and  relieve  himself  he 
can  not  move  back,  but  I  found  him,  in  the  temporary  absence  of  his  attendant, 
lying  with  his  feet  protruding  l)eyond  the  foot  of  the  bed.  His  memory  is  gone  and 
he  is  trouble<l  with  hallucinations.     He  is  entirely  helpless,  in  body  and  mind. 

The  heart  is  very  feeble  in  action,  not  intermittent,  but  hesitating,  rhythm  uncer- 
tain, a  perceptible  murmer  at  base.  It  is  impossible  to  locate  the  apex  beat,  but  it 
seems  to  be  most  prominent  about  2  inches  outside  the  mammary  line  and  in  sixth 
interspace.  The  organ  lies  in  an  angular  position  in  chest,  base  toward  sternum  and 
apex  outward,  determined  only  by  auscultation.  This  position  is  presumably  because 
of  the  want  of  integrity  of  the  supporting  stnictures  and  the  position  he  has  assumed 
for  so  long  a  time  on  his  back.  He  can  not  lie  on  his  sides.  He  has  an  extremely 
aged  look.  There  is  no  special  cyanosis.  The  tissues  are  flabby,  but  not  oedema- 
tons.  He  is  habitually  short  of  breath.  Although  his  limbs  are  not  paralyzed,  he 
is  unable  to  stand  for  a  moment,  and  has  to  be  handled  like  a  little  child  and  all  his 
needs  attended  to. 

He  requires  the  constant  aid  and  help  of  another  i)er8on  and  can  not  be  left  alone 
for  an  hour  a  day,  either  day  or  night. 

I  find  that  he  had  been  trying  to  get  along  with  his  niece  and  a  strong  hired  girl 
and  one  man  whom  he  paid  $1  yier  day,  but  he  left  because  of  the  work,  caring  for 
him,  and  the  small  amount  of  the  pay. 

His  needs  are  urgent,  and  it  he  were  able  to  be  moved  the  people  in  the  commu- 
nity would  ask  his  removal  to  a  Soldiers'  Home,  but  he  cannot  })e  removed.  The 
help  needed  is  urgent. 

This  claimant  is  so  totally  and  pennanently  helpless  fiom  rheumatism,  heart 
disease,  and  resulting  debility  that  he  requires  the  regular  j)erBonal  aid  and  attend- 
ance of  another  person  and  is  entitled  to  $72  per  month.     ( He  cannot  live  long. ) 

The  position  of  the  medical  referee  in  adhering  to  the  action  of 
rejection  i.s  stated  in  an  opinion  dated  September  30,  1901,  as  follows: 

While  it  has  been  shown  that  this  aged  claimant  is  in  a  deplorable  condition  of 
mental  and  physical  helplessness,  and  requires  constant  aid  and  attendance  of  one 
or  more  persons,  yet  lacks  the  means  to  pay  for  the  required  help,  still  it  has  not 
been  shown  that  his  pensione<l  disabilities  have  caused  his  helplessness  or  added  in 
any  considerable  degree  to  it.  His  attending  physician,  Dr.  Irwin,  testified  that  he 
wafl  paralyzed  on  his  left  side.  The  examining  surgeon.  Dr.  Brumbaugh,  stated: 
"The  left  arm  is  wholly  helpless,  but  not  paralyzed." 

The  facts  as  they  appear  from  the  history  of  the  cai^se  are  that  arterial  degeneration 
was  evident  in  1896.  According  to  Dr.  Crawford's  affidavit,  filed  October  12,  1896, 
he  had  l)een  the  claimant's  physician  for  fourteen  years,  and  knew  him  to  \ye  afflicted 
with  **  chronic  rheumatism  and  a  decided  tendency  to  softening  of  the  brain,  due  to 
a  numlK^r  of  paroxysms  of  apopletic  congestion  of  the  brain,  *  *  *  with  very 
grave  inclinations  or  strong  predispositicm  to  apoplexy  or  paralysis.  His  cerebral 
centers  wert^  .so  affected  that  he  is  barely  able  to  exist  or  live  at  all." 

The  claimant  is  now  reported  as  *'iml)ecile  in  mind  and  decrepit  in  body."  He 
was  74  years  of  age  when  last  examined  and  had  "an  extremely  aged  look."  There 
is  apparent  loss  of  power  in  the  left  arm  and  the  lower  extremities,  and  incontinence 
of  urine  from  loss  of  i>ower  in  the  bladder. 

Why  the  examining  surgeon  states  that  this  is  not  paralysis  is  not  clear. 

The  symptoms  indicate  probal)le  softening  of  the  brain  and  general  paresis,  due  to 
the  degenerative  changes  of  age. 

The  difference  })etween  the  attending  physician,  Dr.  Irwin,  and  the 
examining  surgeon,  Dr.  Brumbaugh,  as  to  the  existence  or  non- 
existence of  parah'sis  should  be  reconciled  when  it  is  understood  that 
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there  was  a  distinct  attack  of  apoplexy  on  June  17,  1900,  with  result- 
ing hemiplegia,  since  which  date  the  claimant  has  been  confined  to  his 
bed.  The  instructions  for  the  examining  surgeon  did  not  include  any 
reference  to  such  paralysis  and  he  found  the  claimant  without  his 
attendant  and  unable  to  give  any  account  of  his  case.  If  the  ceilificate 
had  been  returned,  the  examining  surgeon  would  doubtless  have  recti- 
fied the  apparent  contradiction. 

T\^  questions  are  here  presented  for  consideration:  First,  is  the 
claimant's  condition  from  rheumatism  and  disease  of  heart  alone  suffi- 
cient to  make  necessary  the  aid  and  attendance  of  another  person? 
Second,  is  the  existing  pamlysis  due  to  the  pen&ioned  diseases^ 

The  affidavit  of  Doctor  Irwin,  filed  March  31,  1900,  and  the  report 
of  the  examining  surgeon  seehi  to  warrant  an  affirmative  attswer  to 
the  first  question;  but,  as  the  examining  surgeon  seems  to  have  been 
in  ignorance  of  the  clinical  history  of  the  case  and  attributed  the  claim- 
ant's helpless  condition  wholly  to  rheumatism  and  disease  of  heart  and 
resulting  debility,  the  second  question  is  of  the  greater  importance  and 
the  whole  matter  really  hinges  thereon. 

The  medical  referee  states: 

*  *  *  it  has  not  been  shown  that  his  (the  claimant's)  pensioned  disabilities  have 
cau9e<l  his  helplessness  or  added  in  any  considerable  degree  to  it.  *  *  *  arterial 
degeneration  was  evident  in  1896.  *  *  *  The  symptoms  indicate  probable  soften- 
injJT  of  the  brain  and  general  paresis,  due  to  the  degenerative  changes  of  age. 

As  already  set  forth,  the  medical  evidence  r.nd  the  report  of  the 
examining  surgeon  do  not  appear  to  justify  the  above  statement  of  the 
medical  referee.  Dr.  Irwin  stated,  in  March,  1900,  that  by  reason  of 
disability  from  chronic  rheumatism  the  claimant  required  assistance 
in  dressing,  etc. ;  he  subsequently  certified  on  two  different  occasions 
that  a  stroke  of  paralysis,  in  June,  1900,  was  due  to  atheromatous 
blood  vessels  consequent  on  chronic  rheumatism.  Dr.  Brumbaugh 
stated  in  concluding  his  report  that  the  claimant  is  totally  and  perma- 
nently helpless  from  rheumatism,  heart  disease,  and  resulting  debility. 

It  is  stated  by  the  medical  referee  that  arterial  degeneration  was 
evident  in  1896,  and  he  cites  the  affidavit  of  Dr.  Crawford  as  the 
authority  for  this  statement.  Arterial  degeneration  or  disease  is  the 
usual  cause  of  cerebral  hemorrhage,  and  senile  changes  are  generally 
admitted  as  the  most  frequent  cause  of  such  degeneration.  But  other 
direct  causes  are  recognized,  and  among  these  are  both  rheumatism 
and  organic  disease  of  the  heart,  the  disabilities  for  which  this  claimant 
is  pensioned.  These  diseases  are  also  recognized  as  indirect  causes  of 
vascular  changes.  Cardiac  disease  is  frequently  the  exciting  cause  of 
the  immediate  rupture  of  a  cerebral  vessel  giving  rise  to  hemorrhage. 
In  A  Treatise  on  Surgery  by  American  Authors  (Park)  it  is  stated: 

One-lialf  or  more  of  the  cases  of  atheroma  have  Ijeen  known  to  have  been  preceded 
or  accompanied  by  rheumatism  or  gout,  the  former  occupying  by  far  the  larger  pro- 
portion of  the  two.  r  ^  ^  ^  ^  I  ^ 
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In  Tyson's  Pmctice  of  Medicine  it  Ls  stated: 

The  "fatty  eroeion"  of  the  intima,  which  is  the  next  most  freqneDt  cause  of  vnl- 
nerability  (in  the  cerebral  arteries),  is  favored  by  age,  by  chronic  interstitial  nephritis 
and  the  overstrain  of  the  vessels,  due  to  hypertrophy  of  the  left  ventricle,  so  often 
associated  with  that  disease  as  well  as  with  valvular  heart  disease. 

TOie  reports  of  the  official  examinations  in  1888,  1890,  and  1892 
showed  marked  evidences  of  disability  from  rheumatism  and  .serioa< 
organic  disease  of  heaii,  and  Dr.  Crawford  stated. in  his  affidavit  in 
1896,  referred  to  above,  that  the  heart  was  then  ''much  impaired." 
It  is  not  improbable  that  the  tendency  to  softening  and  the  number  of 
paroxysms  of  apoplectic  congestion  of  the  brain  to  which  he  refers 
were  directl}"  due  to  the  condition  of  the  heart  or  to  embolism  and 
thromlx)sis.  It  is  quite  evident  that  the  claimant  was  most  seriously 
disabled  for  a  long  period  before  the  arterial  degenei-ation  was  shown 
as  a  possible  factor  in  the  case. 

Some  doubt  seems  to  be  implied  in  the  conclusion,  as  stated,  of  the 
medical  referee  relative  to  the  nature  of  the  existing  conditions  and 
the  cause  thereof. 

After  a  careful  considemtion  of  the  evidence  the  Department  is  led 
to  the  conclusion  that  the  i)ensioned  disabilities  can  not  be  ignored  ai 
the  pi'obable  cause  of  the  cerebral  hemorrhage  to  which  the  existing? 
left  hemiplegia  is  due.  The  claimant  is  entitled  to  the  benefit  of  any 
reasonable  doubt  as  to  whether  senile  changes  were  or  were  not  the 
most  potent  cause  of  the  cerebral  hemorrhage.  The  action  of  the 
Bureau  is  therefore  reversed  and  the  readjudication  of  the  claim  iu 
accordance  with  the  views  herein  expressed  is  directed. 


deci^rations  amendatory  and  suppi^ementart— suffictkncy. 

Nicholas  Gill. 

Claimant  in  his  first  declaration  alleged  that  while  in  the  8er\'ice  and  in  line  of  duty 
he  incurred  "injury  of  right  arm  while  on  detail  duty  as  blacksmith." 

Held;  That  his  said  allegation  is  sufficient  to  include  any  disability  of  the  right  ann 
incurred  in  service  and  in  line  of  duty,  including  rheumatism." 

Assistant  Seci'etm^y  F.  Z.  Campbell  to  tlie  Couxmissionei*  of  Penslom^ 

Oetoher  31,  190L 

Nicholas  Gill,  late  private  Company  E,  Fifteenth  United  States 
Colored  Volunteer  Infantry,  appealed,  by  his  attorneys,  March  13, 
1899,  from  the  Bureau  action  of  January  19,  1897,  approving  his  old- 
law  claim  for  rheumatism  and  dating  the  commencement  of  his  pen- 
sion from  April  8,  1891,  the  date  on  which  he  filed  an  affidavit  fii*8t 
alleging  rheumatism,  and  rating  him  four-eighteenths  for  rheumatism 
and  resulting  disease  of  heart  to  August  2, 1893,  and  twelve-eighteenths 
thereafter,  and  withholding  the  issue  of  a  certificate  unless  the  claim- 
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ant,  who  was  then  in  receipt  of  a  pension  under  the  act  of  June  27, 
1890,  at  1^12  per  month  from  July  21,  1S90,  should  elect  to  take, cer- 
tificate under  his  old-law  claim. 

It  is  contended  that  claimant's  old-law  pension  should  have  been 
made  to  commence  December  16,  1889,  when  he  filed  his  first  declara- 
tion, and  that  a  short  certificate  should  be  issued  covering  the  period 
from  December  16,  1889,  to  July  21,  1890. 

Claimant  filed  his  first  declaration  December  16,  1889,  in  which  he 
alleged  that  while  in  the  service  and  in  the  line  of  duty,  about  1863, 
he  incurred  ''injury  of  arai  while  on  detail  duty  as  blacksmith." 

April  8,  1891,  he  filed  the  following  affidavit: 

That  he  is  the  claimant  in  the  above-described  claim  and  in  explanation  of  his 
original  declaration  for  pension,  filed  December  14,  1889,  he  desires  to  state  that  the 
disability  contracted  by  him  while  in  the  service  and  from  which  he  now  suffers  is 
rheumatism  instea<l  of  injury  of  arm,  and  that  the  same  was  contracted  about  Octo- 
ber, 1864,  and  caused  by  exposure  and  hardships  incident  to  the  service,  and  he 
desires  to  correct  and  amend  his  declaration  now  on  file  so  as  to  base  his  claim  for 
pension  on  rheumatism  instead  of  injury  to  arm. 

This  affidavit  appears  to  have  been  treated  by  the  Bureau  as  an  origi- 
nal declaration  and  not  as  an  amendment  of  his  original  declaration. 

The  board  of  surgeons  who  first  examined  claimant  repoi'ted  as 
follows: 

There  is  stiffness  of  right  arm  amounting  to  partial  anchylosis.  The  arm  can  not 
be  straightened,  except  to  about  an  angle  of  45  <legrees.  The  shoulder  is  also  slightly 
stiff,  due  probably  to  rheumatism. 

Claimant  is  reported  as  having  stated  to  this  board  that — 

while  shoeing  a  horse  he  had  his  arm  wrenched,  and  sinc^e  then  he  is  unable  to 
straighten  his  ami.     He  also  says  his  shoulder  was  injured. 

This  board  recommended  a  rating  of  six-eighteenths  for  disease  of 
arm  and  shoulder. 

He  was  next  medically  examined  April  1,  1891^  when  the  board 
reported  no  evidence  of  rheumatism  and  recommended  a  i-ating  of 
six-eighteenths  for  old  age  only. 

He  was  next  and  last  medicall}^  examined  August  2,  1893,  when  the 
board  repoi'ted: 

We  find  hypertrophy,  impaired  motion,  and  stiffness  right  shoulder,  with  atrophy 
all  muscles  of  that  shoulder  and  arm.  Impossible  to  elevate  elbow.  Grasping  power 
feeble  in  right  hand,  which  is  softer  than  left,  showing  very  little  use. 

Left  shoulder  has  crepitation  and  perceptible  imimirment  motion.  Atrophy  mus- 
cles lumbar  region,  sacrum  and  right  hip.  Compelled  to  use  cane  in  walking,  carries 
it  in  left  hand. 

They  recommend  a  mting  of  eighteen-eighteenths  for  rheumatism. 
In  the  case  of  Henry  S.  Boardman  (3  P.  D.,  44),  it  was  held  that — 
Where  the  disease  of  rheumatism,  for  which  soldier  is  pensioned,  was  not  speci- 
fically mentioned  in  his  original  declaration  filed  September  4,  1876,  but,  in  an 
affidavit  filed  subsequent  to  July  1,  1880,  was  nameil  and  proved  to  be  the  real  cause 
of  his  disability,  it  is  held,  inasmuch  as  the  disability,  described  by  claimant  in  his 
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original  declaration,  is  identical  with  the  nature  and  effects  of  rheumatism,  for  which 
pensioned,  the  aforesaid  affidavit  should  be  accepted  as  an  amendment  of  •  *  *  the 
original  declaration.  ^ 

That  was  a  case  involving  arrears  of  pension,  and  the  original  cause 
of  disability  alleged  in  the  declaration  was  severe  cold  following 
measles. 

The  Boardman  case  was  cited  and  followed  in  the  cases  of  William 
Whitaker  (Ibid,  68);  and  Oliver  P.  Pierce  (7  P.  D.,  91).  See  also 
cases  of  Albert  Ordway  (4  P.  D.,  90);  Anthon}^  W.  Deffenl>aiigh 
(5  P.  D.,  246);  and  Alphonso  W.  Ellis  (11  P.  D.,  93),  which  was  cited 
and  followed  in  the  case  of  Felix  Myers  (Ibid,  315). 

It  is  stated  in  the  Treatise  on  Pmctice  of  the  Pension  Bureau,  page 
10,  paragraph  3,  that — 

Often  one  disability  is  alleged  and  a  different  one  proven.  This  may  oc<rnr  for 
various  reasons  and  for  such  as  should  not  prejudice  the  case.  Claimants  and  their 
agents  are  not  often  physicians,  and  may  give  an  improper  diagnosis  of  their  case. 
A  certain  disability  may  be  described  and  called  by  an  incorrect  name,  which  fact 
should  not  militate  against  a  case.  Often  in  such  cases  no  change  is  required  in  the 
declaration.  Again,  it  may  be  necessary  to  modify  the  declaration  in  accordance 
with  the  facts  established;  in  such  cases  the  claimant's  interest  should  be  carefully 
guarded  and  he  be  promptly  notified. 

In  the  case  under  consideration  the  question  as  to  whether  the  con- 
dition of  claimant's  right  arm  was  due  to  rheumatism  was  not  clear  to 
the  board  of  surgeons  who  examined  him,  and  they  expressed  the 
guarded  opinion  that  it  was  '"probabl}'"  due  to  rheumatism,  but 
recommended  a  rating  for  "  disease  of  arm  and  shoulder." 

The  Department  is  of  the  opinion  that  claimant's  allegation  in  his 
first  declaration  was  sufficiently  broad  to  include  any  disability  of  the 
right  arm  incurred  in  service  and  in  line  of  duty,  including  rheumatism, 
and  that  his  said  affidavit  of  April  8, 1891,  should  have  been  treated  as 
amendatory  of  his  said  declaration,  and  not  as  an  original  declaration. 

The  action  api)ealed  from  is  accoi-dingly  revei*sed. 


DinSIOJ^^  or  PENSION— ACT  MARCH  3,  1809-DESERTION— SEPARATION. 

Catherine  Fleagle  r,  Josiah  Fleagle. 

Claimant  at  the  date  of  filing  her  claim  for  one-half  of  soldier's  pension  under  the 
act  of  March  3,  1899,  was  living  separate  and  apart  from  her  husband  pursuant 
to  a  mutual  agreement  for  separation  execute<l  March  10, 1897,  which  agreement 
was  in  full  force  and  effect.  She  was,  therefore,  not  in  position  to  charge  her 
husband  with  desertion  as  his  absence  from  her  is  with  her  consent  and  in  accord- 
ance with  her  express  agreement.  Stewart  on  Marriage  and  Divorce,  par.  256;  9 
Am.  and  Eng.  Ency.  (2d  ed.,  767);  Stoffer  r.  Stoffer  (50  Mich.,  491). 

AseistayU  secretary  F.  L,  Campbell  to  the  Commlsslcmer  of  P(*n^io7}S^ 

Xovernher  '25,  1901. 

Catherine  Fleagle,  wife  of  Josiah  Fleagle,  late  private,  Company  C, 
Sixth    Maryland  Infantry,   and   a  pensioner    under  c«rtifLc»tepNo. 
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496547,  appealed  July  25,  1901,  from  the  Bureau  action  of  July  8, 
1901,  rejecting  her  claim  for  one-half  her  husband's  pension,  filed 
December  14,  1901,  under  the  act  of  March  3,  1899,  on  the  ground 
that  pensioner  was  not  chargeable  with  desertion,  as  separation 
existed  by  \nrtue  of  a  mutual  agreement  entered  into  March  10,  1897. 
Claimant  contends  that  said  agreement  for  separation  was  signed 
by  her  as  a  means  of  protection  from  the  annoyance  to  which  she  had 
l)een  subjected  by  said  pensioner  and  because  of  fear  of  personal  vio- 
lence and  injury  at  his  hands;  that  because  of  long-continued  persecu- 
tion and  conduct  unbecoming  a  husband  and  a  father  she  feared  for 
her  personal  safety  and  that  of  her  children,  and  that  it  was  not 
intended  in  signing  such  agreement  to  sign  away  her  right  as  the  legal 
wife  of  said  pensioner. 

Pensioner  denies  the  allegations  contained  in  her  appeal  and  relies 
upon  the  mutual  agreement  for  final  sepamtion,  which  he  alleges  was 
prepared  by  an  attorne}^  of  her  own  selection  and  not  b}^  his  effort; 
that  at  the  time  of  said  separation  he  owned  real  and  personal  estate 
to  the  value  of  $2,000,  and  in  accordance  with  the  settlement  then 
made  claimant  was  given  $100  of  personal  property,  and  upon  the  pay- 
ment of  $800  he  executed  and  delivered  to  his  oldest  daughter  a  deed 
for  all  his  real  estate,  valued  at  $1,800  to  $2,000,  which  it  was  then 
understood  his  daughter  was  to  convoy  to  claimant,  which  he  testifies 
he  believes  she  has  done,  thus  placing  his  wife  in  possession  of  all  his 
real  estate,  and  that  his  whole  income  from  all  sources,  exclusive  of 
his  pension,  will  not  exceed  $60  per  annum;  that  his  health  is  broken 
and  that  he  is  physically  unable  to  perform  manual  labor;  that  he  has, 
since  said  agreement  for  separation,  strictly  conformed  to  its  terms 
and  conditions,  and  that  she  is  debarred  by  said  agreement  from  mak- 
ing any  demand  upon  him  whatever. 

Claimant  in  her  declaration  alleged  that  her  said  husband  "aban- 
doned and  deserted  his  lawful  wife  and  family  some  time  during  the 
year  of  1895,  or  1896 — exact  date  not  known." 

The  evidence  shows  that  claimant  and  pensioner  entered  into  a  mutual 
agreement  for  final  separation  March  10,  1897,  wherein  among  other 
covenants  is  the  following: 

And  ill  consideration  of  the  premises  and  of  the  sum  of  $1  paid  by  said  Josiah 
Fleagle,  to  said  Catherine  A.  Fleagle,  the  receipt  whereof  she  doth  hereby  acknowl- 
edge, she,  the  said  Catherine  A.  Fleagle,  doth  hereby  release  and  discharge  the  said 
Josiah  Fleagle  from  all  liability  to  support  and  maintain  her,  or  to  contribute  any- 
thing whatever  toward  her  support.  *  *  *  and  promises  and  agrees  that  she  will 
not  at  any  time  during  her  natural  life,  if  the  said  Josiah  Fleagle  shall  faithfully  per- 
form the  agreements  and  covenants  above  set  forth  to  be  done  and  performed  by 
him,  institute  any  proceedings  to  compel  him  to  contribute  to  her  support    *    *    ♦ 

This  contiuct  was  executed  in  the  State  of  Pennsylvania  where  con- 
tracts of  this  nature  are  recognized  as  valid.  (See  Hitner's  appeal, 
54  Pa.,  110.) 

Pensioner  contends  that  he  has  ''strictly  conformedpt(j».t^^(^  t^rms  and 
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conditions  of  said  agreement,"  and  this  is  not  denied  by  claimant,  but 
she  asks  to  relieve  herself  from  the  agreement  on  her  part,  by  alleg- 
ing in  eflfect,  personal  duress. 

Duress  of  the  pei-son  is  either  by  imprisonment,  or  by  threats,  or  by 
an  exhibition  of  force  which  can  not  apparently  be  resisted,  and  duress 
is  said  to  exist  when  one,  by  the  unlawful  act  of  another  is  induced  to 
make  a  con t met  or  perfonn  some  act,  under  circumstances  which 
deprives  him  of  the  exercise  of  free  will.  (Hackley  v.  Headle}',  4 
Mich.,  569-574.) 

The  evidence  as  to  duress,  or  undue  influence  exercised  by  pen- 
sioner, rests  upon  the  affidavit  of  claimant.  Pensioner  in  his  affidavit 
denies  the  truth  of  the  allegations  of  the  claimant. 

Aside  from  the  questionable  propriety  of  this  Department  attempt- 
ing to  pass  upon  the  illegality  of  a  contract,  fair  and  regular  on  its 
face,  and  under  which  claimant  has  evidently  received  ceitain  pecuni- 
ary consideration,  and  which  contract  has  remained  in  force  for  sev- 
eral years,  with  its  validity  unquestioned,  so  far  as  the  evidence  in  this 
case  discloses,  it  is  evident  that  no  sufficient  showing  has  been  made 
which  would  justify  a  court  of  equity  to  set  aside  the  contract  on  the 
ground  of  duress. 

The  burden  of  proof,  to  establish  the  statutory  desertion  named  in 
the  act  of  March  3,  1899,  is  upon  the  claimant,  and  she  has  failed  to 
show  that  the  articles  of  separation  were  not  in  full  force  and  effect 
December  14, 1900,  the  date  of  filing  her  said  application. 

If  said  contract  was  then  in  force  the  claimant  is  not  in  position  to 
charge  desertion.  The  period  of  desertion  is  broken  and  terminated 
where  the  parties  consent  to  a  separation.  (Stewart  on  Marriage  and 
Divorce,  par.  256;  9  Am.  and  Eng.  Ency.,  2d  ed.,  767.)  A  separation 
commenced  and  continued  by  mutual  consent  or  agreement  does  not 
constitute  deseilion.     (Ibid.,  775,  and  note  4.) 

As  stated  by  the  court  in  the  case  of  Stoffer  v.  Stoffer  (50  Mich., 
491): 

If  the  separation  had  been  by  voluntary  arrangement,  the  living  apart,  in  pur- 
suance of  it,  could  not  be  caUe<i  desertion. 

As  held  in  the  case  of  Rothery  v.  Rothery  (11  P.  D.,  77): 

The  word  *'  desert ''  in  said  act  of  March  3, 1899,  is  used  in  its  general  legal  sense, 
and  means  the  willful  withdrawal  of  one  of  the  married  parties  from  the  other,  or  a 
voluntary  refusal  of  one  of  the  married  parties  to  renew  a  suspended  cohabitation 
without  legal  justification. 

(See  also  Ibid.,  377,  and  Richards  v,  Richards,  Ibid.,  90.) 

As  the  evidence  in  this  case  wholly  fails  to  establish  the  fact  that 

pensioner  deserted  appellant  within  the  meaning  of  said  act  of  March  3, 

1899,  the  action  appealed  from  is  affirmed. 

Copies  of  this  decision  will  be  forwarded  to  the  parties  hereto,  or 

their  attorneys  of  record. 
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IXCREASE— PATHOLrOGICAL.  SEQUENCE— PARALYSIS— DISABII.ITT 

Thomas  C.  Johnson. 

The  basic  principle  upon  which  claims  for  straight  increase  under  the  general  law  are 
adjudicated  involves,  primarily,  the  question  as  to  whether  or  not  the  degree  of 
disability  due  to  pensioned  cause  or  causes,  per  se,  has  increased  to  such  an  extent 
as  to  warrant  the  allowance  of  a  higher  rate  of  pension,  and  secondly,  the  ques- 
tion as  to  whether  or  not  some  sequence  has  arisen  which  increases  the  degree  of 
disability,  and,  consequently,  warrants  an  increase  in  rate. 

In  the  case  at  bar  the  essential  feature  of  this  principle  appears  to  have  been  ignored 
in  the  adjudication  of  the  pensioner's  claims  for  increase  filed  April  16, 1896,  and 
June  12,  1897,  respectively,  each  of  which  was  rejected  principally  upon  the 
ground  that  the  paralysis  of  his  left  side  could  not  be  accepted  as  a  result  of  the 
disease  of  spine  for  which  he  is  pensioned. 

In  the  judgment  of  the  Department,  the  refusal  on  the  part  of  the  Bureau  to  acccept 
the  j)araly8is  of  the  claimant's  left  side  as  a  result  of  the  disease  of  spine  for  which 
he  is  pensioned  was  justified  by  the  history  of  the  case  furnished  by  the  claimant 
himself;  but  it  is  held  that  the  refusal  to  allow  an  increase  in  rate  from  third  to 
second  grade  for  disease  of  spine  alone,  under  each  and  both  of  said  claims,  was 
error,  as  it  was  clearly  shown  at  the  medical  examinations  made  pursuant  to  such 
claims  that  he  was  unable  to  perform  any  manual  labor  by  reason  of  said  pen- 
sioned cause. 

All  adverse  actions  in  the  said  claims,  both  of  the  Department  and  the  Bureau,  are 
rescinded  and  set  aside.  * 

Assistant  Seci^etary  F.  Z.  Campbell  to  the  Commiasionei*  of  Pensions^ 

Noveinber  26,  190 L 

The  appellant  in  this  case,  Thomas  C.  Johnson,  late  sergeant,  Com- 
pany C,  Tenth  Missouri  State  Militia  Volunteer  Cavalry,  and  Company 
C,  Third  Missouri  State  Militia  Cavalry,  is  now  pensioned  at  the  rate 
of  $24  per  month  (third  grade)  for  ''disease  of  spine." 

In  his  original  declaration  for  peudiuu,  filed  June  17, 1884,  he  claimed 
that  he  contracted  ''disease  of  spine"  at  Mexico,  Missouri,  in  1862. 

On  December  30,  1887,  a  certificate  of  pension  at  the  rate  of  $4  per 
month  for  "spinal  irritation"  was  issued  to  the  claimant.  The  legal 
approval  spread  on  the  brief -face  was  for  "disease  of  spine,"  but  the 
medical  approval  spread  thereon  was  for  "spinal  irritation,"  and  the 
original  certificate  in  the  case  was  issued,  as  above  stated,  in  accordance 
with  the  said  medical  approval.  The  rate  in  the  case  was  subsequently 
twice  increased  for  this  same  cause  of  disability,  but  under  a  reissue 
made  May  7,  1891,  to  change  the  name  of  the  disability  and  to  allow  a 
rerating  from  the  date  of  filing  the  said  original  declaration  the  cause 
of  the  disability  was,  veiy  properly,  changed  to  "disease  of  spine." 
Spinal  irritation,  or  spinal  neurasthenia,  has  no  recognized  morbid 
anatomy,  but  is  a  term  used  to  cover  a  somewhat  indefinite  group  of 
nei*vous  symptoms,  which  may  be  either  general  or  local,  but  which 
are  almost  wholly  subjective;  whereas  in  the  case  at  bar  there  were 
well-marked  objective  signs  of  some  organic  lesion  of  the  spinal  cord. 
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This  fact  is  very  clearly  shown  by  the  findings  of  the  examining  sur- 
geons at  the  first  medical  examination  made  of  the  soldier  after  his 
original  claim  for  pension  was  filed.  Although  his  said  claim  was  filed 
June  17, 1884,  he  was  not  examined  until  July  27, 1887,  at  which  time 
he  made  the  following  statement  to  the  board  of  examining  surgeons: 

I  feel  a  numbness  along  my  spine  nearly  all  the  time,  also  a  good  deal  of  same  in 
my  left  shoulder.  I  can*t  get  my  left  hand  up  to  my  head.  I  am  inclined  to  trem- 
ble or  shake  all  the  time — left  side  more  than  the  right;  *  *  *  more  or  less  con- 
stant pain  in  back  of  my  head,  and  can*t  turn  my  head  to  either  side  without  turning 
my  body.     I  can  work  a  little  sometimes,  but  only  a  little. 

The  objective  conditions  described  in  the  certificate  of  such  examina- 
tion were  as  follows:       ' 

A  man  who  is  certainly  much  disabled.  He  is  inclined  to  stand  with  his  head  a 
little  pitched  forward  and  seemingly  nearly  fixed  in  that  position.  Complains  of 
inability  to  move  but  little  to  right  or  left  while  standing.  Apparently  every  muscle 
quivers  or  trembles  more  or  less.  Whenever  he  attempts  to  raise  a  hand  to  his  head 
this  trembling  is  very  distinct.  In  attempting  to  put  left  hand  to  head  it  always 
inclines  to  go  back  of  head.  While  standing  during  examination  his  pulse  increased 
from  92  to  130;  respiration  not  much  changed.  *  *  «  His  left  hand  seems  a  little 
puffed,  but  not  enough  to  make  any  difference  in  measurements  l>etween  it  and  right. 
Though  full  in  flesh  and  of  good  color,  he  certainly  can  not  perfonn  much  hard  labor. 
As  compared  with  loss  of  a  hand  or  foot,  we  believe  him  fully  sixteen-eighteenths 
disabled. 

As  above  stated,  the  claimant  was — under  these  findings — granted  a 
pension  of  but  $4  per  month,  for  "spinal  irritation."  And,  as  also 
above  stated,  the  rate  for  said  cause  of  disability  was  subsequently 
twice  increased. 

However,  in  the  consideration  of  a  claim  for  rerating,  filed  October 
30,  1890,  the  medical  referee,  on  April  9,  1891,  expressed  the  follow- 
ing opinion  as  to  the  propriety  of  the  aforesaid  actions  in  the  premises: 

This  claimant  was  discharged  on  surgeon's  certificate  of  disability  for  "chronic 
rheumatism  of  lower  extremities,  together  with  extreme  nervous  debility  and  pros- 
tration." He  claimed  pension  for  "disease  of  spine,"  and  claim  was  so  approved. 
The  medical  examiner  changed  the  name  of  disability  to  "spinal  irritation,"  and 
rated  him  at  four-eighteenths,  believing  a  part  of  the  disability  described  in  the  cer- 
tificate to  bfe  due  to  rheumatism. 

He  w^as  increased  to  $8  per  month  from  September  5,  1888,  although  board  rated 
him  at  third  grade,  the  examiner  still  believing  that  the  greater  part  of  the  disability 
was  due  to  the  rheumatism,  as  shown  in  the  certificate  of  disability. 

In  an  examination  made  October  8, 1890,  it  was  clearly  shown  that  claimant's  dis- 
ability was  all  due  to  disease  of  spine,  and  not  to  rheumatism,  and  he  was^ increased 
to  third  grade  from  that  date. 

It  appears  from  these  facts  that  an  injustice  has  been  done  claimant,  and  it  is  sug- 
gested that  a  reissue  be  matie  to  change  name  of  disability  to  disease  of  spine  and  to 
correct  rate,  and  that  he  be  allowed  sixteen-eighteenths  from  date  of  filing  claim  to 
September  5,  1888,  and  third  grade  thereafter. 

Formal  action  in  accordance  with  the  foregoing  views  of  the  medi- 
cal referee  was  spread  on  the  brief-face  April  23,  1891,  since  which 
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time  several  claims  for  increase  have  been  filed,  but  each  one  has  been 
promptl}'  rejected.  In  one  of  these  claims,  filed  April  16,  1896,  he 
alleged  that  he  was  '^  entitled  to  an  increase  of  pension  on  account  of 
the  increase  of  disability  for  which  pension  was  granted,'"  and  that — 

*  *  *  he  is  now  paralyzed  throughout  the  left  side,  resulting  in  such  helplessness 
as  to  require  a  great  part  of  the  time  the  aid  and  assistance  of  another  person,  and 
that  said  paralysis  is  due  immediately  to  the  disease  of  spine  for  which  he  is 
pensioned.  i 

This  claim  was  rejected  December  26,  1896,  on  the  ground  that  the 
existing  rate  in  the  case  was  fully  commensurate  with  the  degree  of 
disabilitj'  due  to  pensioned  cause,  and  that  the  paralysis  of  left  side 
could  not  be  accepted  as  a  result  of  such  pensioned  cause,  namely, 
"disease  of  spine. " 

An  appeal  from  this  action  was  taken  April  3,  1897,  wherein  it  was 
contended  that  such  action  was  contrary  to  the  facts  presented  and  at 
variance  with  the  findings  of  the  examining  surgeons  at  two  separate 
medical  examinations;  that  the  medical  evidence  filed  in  the  case 
established  the  fact  that  the  paralysis  which  afflicts  him  is  the  direct 
result  of  the  disease  of  spine  for  which  he  was  originally  pensioned, 
and  that  he  should  be  granted  the  increase  which  the  law  allows  one  in 
his  helpless  condition. 

In  response  to  a  call  upon  the  Bureau  for  a  report  as  to  the  validity 
of  the  aforesaid  contentions  the  following  opinion  of  the  medical 
referee  as  to  the  medical  aspects  of  the  case  was  submitted  May  8, 1897: 

The  appeal  in  this  case  is  for  a  reconsideration  of  the  last  action  rejecting  increase 
and  refusing  to  admit  paralysis  of  the  left  side  as  a  result  of  the  pensioned  disability, 
disease  of  the  spine.  From  the  claimant's  statements  to  the  examining  lx)ard,  it  is 
shown  that  the  paralysis  is  of  cerebral  origin,  a  genuine  apoplexy,  and  the  fact  that 
the  left  side  of  the  face  is  involved,  as  shown  by  medical  examination,  confirms  this. 
The  apoplectic  stroke  causing  the  paralysis  can  not  be  regarded  as  a  pathological 
result  of  spinal  irritation,  and  consequently  the  rejection  of  the  claim  for  increase  is 
adhered  to. 

And  on  May  22,  1897,  the  Department  promulgated  a  decision 
affinping  the  rejection  of  the  said  claim  for  increase.  The  merits  of 
the  claim  under  consideration  were,  however,  not  discussed  in  such 
decision.  It  was  merely  held  therein  that  the  question  at  issue  was 
*'purel}^  a  medical  one,"  and  that  inasmuch  as  it  "had  been  decided 
adversely  b}'  the  medical  referee,"  the  Department,  "after  a  careful 
review  of  the  evidence,  aided  by  the  foregoing  medical  statement, 
failed  to  discover  an}"  error"  in  the  action  appealed  from. 

In  permitting  the  opinion  of  the  medical  referee  to  control  in  ques- 
tions of  this  character  at  that  time  the  said  departmental  action  was, 
perhaps,  in  accord  with  precedents  established  in  prior  departmental 
decisions  on  questions  of  like  character;  but  such  practice  no  longer 
obtains  in  matters  of  this  kind;  neither  were  the  rules  laid  down  in 
such  decisions  held  to  be  inviolable,  nor  so  absolute  as  to  admit  of  no 

Digitized  by  VjOOQ IC 


62  DECISIONS   RELATING   TO   PENSIONS. 

departure  therefrom.  The  reasons  for  making  this  statement  at  this 
time  will  appear  herein  later  on. 

In  another  claim  for  increase,  filed  June  12,  1897,  the  pensioner 
alleged  that  he  was  so  totally  and  permanently  disabled  by  reason  of 
pensioned  cause — disease  of  spine — as  to  require  the  frequent  and  peri- 
odical personal  aid  and  attendance  of  another  person. 

This  claim  was  rejected  October  14,  1897.  According  to  the  medi- 
cal approval  spread  on  the  brief  face  on  that  date,  the  rejection  of 
such  claim  was  based  on  the  aforesaid  opinion  of  the  medical  referee 
as  to  the  propriety  of  the  rejection  of  the  said  former  claim  for 
increase  and  upon  the  decision  of  the  Department  affirming  such 
adverse  action,  as  above  set  forth. 

It  would  seem,  though,  that  inasmuch  as  the  claimant  was  given  a 
very  careful  and  thorough  medical  examination  under  his  more  recent 
application  for  increase,  that  such  claim  should  have  been  adjudicated 
in  accordance  with  the  conditions  manifested  at  the  said  examination 
rather  than  in  accordance  with  opinions  theretofore  expressed  as  to 
the  merits  of  a  former  claim  for  increase. 

No  further  action  in  the  premises  appears  to  have  been  taken  by 
the  pensioner  until  January  14,  1899,  when  he  filed  an  appeal  from 
the  rejection  of  the  claim  for  increase  tiled  June  12,  1897,  and  asked 
for  the  reconsideration  of  departmental  decision  of  May  22,  1897, 
affiiming  the  rejection  of  the  claim  for  increase  filed  April  16, 1896. 

Considering,  first,  the  appeal  from  the  most  recent  adverse  action 
in  the  case,  it  is  noted  that  the  appellant  contends  that  the  extent  of 
his  disability  on  account  of  disease  of  spine  is  such  as  to  wholly  inca- 
pacitate him  for  the  performance  of  an}'  manual  labor  whatever;  that 
it  is  of  such  a  nature  as  to  necessitate  the  aid  and  attendance,  at  times, 
of  another  person — in  dressing,  undressing,  and  in  getting  about — and 
that  his  disabilities  are  fully  described  in  the  certificate  of  the  last 
medical  examination  to  which  he  was  subjected,  which  disabilities  are 
attributed  by  the  examining  surgeons  to  the  disease  of  spine,  and  an 
increase  in  rate  is  recommended  in  consequence  thereof. 

The  said  examination  was  held  September  6,  1897.  The  claimant 
stated  to  the  examining  surgeons  that  the  disease  of  spine  for  which 
he  is  pensioned  and  on  account  of  whieh  he  claimed  an  increase  was 
the  result  of  the  kick  of  a  horse  in  May,  1862;  that  he  was  kicked  in 
the  back  of  the  neck;  that  his  urine  dribbles  from  him  constantly,  and 
that  he  is  totally  disabled  for  the  performance  of  any  manual  labor. 

The  objective  conditions  found  at  such  examination  were  in  pail  as 
follows: 

Pulse  rate,  100;  respiration,  32;  temperature,  97;  age,  63  years.  Could  not  get  his 
height  or  weight.    *    «    * 

There  is  evidence  of  a  former  injury  at  the  junction  of  the  cervical  and  dorsal  ver- 
tebrae.   The  spinous  process  of  the  seventh  cervical  vertebra  has  been  fractured,  and 
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there  is  osseous  thickening.  Great  pain  is  complained  of  on  pressure  over  this  point. 
Very  tender  on  pressure  along  the  entire  course  of  the  spine;  can  scarcely  allow  the 
coccyx  to  be  touched;  when  he  sits  down  has  to  have  a  cushion  with  central  depress 
aion,  to  avoid  pressure  on  coccyx.  There  is  almost  total  loss  of  sensation  in  both 
low^er  extremities  from  above  hips  down;  also  in  left  arm  and  shoulder;  complains 
of  cushion  feeling  when  attempting  to  stand  on  feet,  and  says  his  limbs  feel  as  though 
they  were  asleep. 

There  is  almost  complete  paraplegia. 

There  is  absence  of  knee  jerk  and  coordination  of  movements  is  impaired.  There 
is  paralysis  agitans  of  left  hand  and  arm  and  of  head.  There  is  aphasia  and  loss  of 
consciousness  at  times.  He  can  not  protrude  tongue,  and  it  has  the  same  motion 
that  his  left  hand  has. 

There  is  a  general  oedematous  appearance  of  the  entire  body;  great  oedema  in 
lower  extremities  from  knees  down;  pitting  on  pressure.     *    «    * 

Heart's  action  is  irregular  in  rhythm,  feeble  in  force,  and  accelerated  in  action; 
sounds  muffled,  second  sound  not  heard  at  intervals;  evidence  of  hydrothorax  and 
probably  atrophy  of  heart  walls;  could  not  get  pulse  standing  or  after  exercise. 

The  paralysis  e\adently  due  to  syringo-myelia,  the  result,  primarily,  of  trauma- 
tism, although  we  have  not  the  muscular  atrophy  in  the  extremities  of  this  man 
that  is  usual  in  such  cases.  It  might  be  evident  were  it  not  for  the  oedematous  condi- 
tion.    (Strumpell,  p.  572,  and  Sajous  on  Disease  or  Injury  of  Spinal  Cord.)     *    *    * 

There  is  continual  dribbling  of  urine,  so  that  he  has  to  use  cloths  to  keep  his 
clothing  and  bed  dry.  Examination  of  urine  reveals:  Color,  clear;,  reaction,  acid; 
sp.  gr.,  1.008;  no  sugar,  but  one-eighth  volume  is  albumen.  The  dropsy  is  probably 
due  to  both  the  albuminuria  and  to  the  cardiac  trouble. 

No  evidence  of  vicious  habits  or  of  syphilis  or  sequelce. 

Claimant  is  not  able  to  clothe  or  undress  himself,  to  feed  himself,  or  to  obey  the 
calls  of  nature  without  the  aid  of  some  other  person.  This  claimant  is  so  disabled 
from  disease  of  spine  (paraplegia,  hemiplegia,  etc.)  as  to  require  the  frequent  and 
periodical  aid  and  attendance  of  another  person. 

The  president  of  this  board  has  been  the  claimant's  family  physician  almost  con- 
dnuonsly,  and  treated  him  for  the  injury  he  received  in  July,  August,  and  Septem- 
ber, 1862,  and  in  June  and  July,  1863,  and  at  intervals  since. 

That  the  claimant  was  totally  and  permanently  incapacitated  for  the 
performance  of  manual  labor  at  the  date  of  the  said  medical  examina- 
tion is  shown  beyond  question  by  the  foregoing  description  of  the 
objective  conditions  manifested  thereat,  and  that  he  also  required  the 
frequent  and  periodical  personal  aid  and  attendance  of  another  person 
at  that  time  by  reason  of  such  conditions  is,  it  is  thought,  equally  well 
shown.  Therefore  the  only  question  that  remains  to  be  determined  is, 
To  what  extent  were  those  conditions  due  to  the  disease  of  spine  for 
which  he  was  then  and  is  now  pensioned?  He  contends  that  they 
were  clearly  shown  to  be  whoU}"  due  to  such  pensioned  cause,  while 
the  Bureau,  upon  the  advice  of  the  medical  referee,  holds  by  implica- 
tion, but  not  directl}',  that  said  conditions  are  largely  the  result  of 
cerebral  apoplexy.  In  the  opinion  of  the  examining  surgeon  who 
made  the  last  medical  examination  of  the  appellant  the  disease  of 
spine  is  responsible  for  all  existing  conditions.  His  diagnosis  of 
syringo-myelia,  however,  does  not  appear  to  be  sustained  by  the 
symptoms  described  in  his  certificate  of  examination,  as  but  few  of 
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such  symptoms  can  be  classed  among  the  phenomena  regarded  as  patho- 
gnomonic of  the  disease  diagnosticated,  besides  which  there  are  sev- 
ei'al  other  neuroses  with  which  the  disease  in  question  might  be  con- 
founded. Furthermore,  syringo-myelia  is  held  b}'^  the  most  eminent 
neurologists  to  be  primarily  a  congenital  disease.  Thus,  his  theory 
that  it  was  present  as  the  result  of  traumatism  is  thought  to  be  error. 

As  above  stated,  the  Bureau  holds  that  cerebral  apoplexy  and  result- 
ing left  hemiplegia  is  the  chief  cause  of  disabilit}"  in  the  case,  arid  that 
the  said  apoplectic  stroke  "can  not  be  regarded  as  a  pathological  result 
of  spinal  irritation.'-  At  the  time  this  opinion  of  the  medical  referee 
was  expressed  the  appellant  was  pensioned  for  "disease  of  spine" — 
the  medical  approval  in  the  case  having  been  corrected. 

In  this  same  opinion  the  medical  referee  also  says: 

From  the  claimant's  statements  to  the  examining  board,  it  is  shown  that  the  paral- 
ysis is  of  cerebral  origin,  a  genuine  apoplexy. 

The  paralysis  referred  to  is,  of  course,  the  left  hemiplegia,  which  the 
claimant  alleged  in  his  application  for  increase,  filed  April  16, 1896,  as 
a  result  of  disease  of  spine.  As  a  matter  of  course,  the  Bureau  is  cor- 
rect in  holding  that  cerebral  apoplex}'  ''  can  not  be  regarded  as  a  path- 
ological result  of  spinal  irritation,'' or,  for' that  matter,  from  any 
organic  disease  of  the  cord. 

As  will  be  observed^  the  only  basis  for  ascribing  the  condition  of  the 
soldier's  left  side  to  cerebral  apoplexy,  aside  from  the  fact  that  the  left 
side  of  his  face  was  said  to  be  involved  in  the  paralysis,  was  the  claim- 
ant's own  statement  to  the  examining  surgeons,  as  there  is  no  corrob- 
orative evidence  upon  this  point  on  tile  with  the  papers  in  the  case. 

If  the  claimant's  statement  as  to  the  actual  occurrence  of  one  or  more 
strokes  of  apoplexy  is  accepted  as  true,  as  appears  to  have  been  done 
in  this  case,  so,  also,  must  his  statement  as  to  the  date  or  dates  of  the 
occurrence  of  such  apoplectic  stroke  or  strokes  be  regarded  as  correct. 
According  to  the  report  of  the  examining  surgeon  by  whom  he  was 
examined  in  1898  he  said: 

On  December  25,  1889,  I  had  a  paralytic  stroke,  and  a  second  stroke  on  December 
25,  1890,  affecting  my  entire  left  side. 

No  mention  of  a  paralytic  stroke  appears  to  have  been  made  to  the 
board  of  examining  surgeons  by  which  he  was  examined  October  8, 
1890,  although  the  first  stroke  is  said  to  have  occurred  in  1889,  nearly 
one  year  previous.  He  did,  however,  repeat  his  story  as  to  the  strokes 
of  paralysis  to  the  board  of  surgeons  by  which  he  was  examined  in 
1896.  The  claimant  also  stated  to  the  surgeon  by  whom  he  was  exam- 
ined in  1898,  March  10,  as  follows: 

In  1862,  near  Louisiana,  Mo.,  I  was  attacked  with  a  severe  pain  in  my  back  and 
neck,  and  soon  the  muscles  of  my  >)ack  became  stiff  and  my  head  was  drawn  liack- 
wards  until  my  feet  and  head  almost  touched,  and  as  I  lay  on  the  bed  a  man  t»ould 
crawl  under  my  back. 
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This  statement  of  the  soldier  would  indicate  a  condition  of  opisthot- 
onos ('•a  tetanic  condition  of  the  muscles,  especiall}"  of  the  back, 
whereby  there  is  an  arching  backward  of  the  trunk,  which  rests  upon 
the  head  and  heels." — Gould)  at  that  time — a  condition  that  is  seen  in 
tetanus  or  '^  lockjaw,"  also  in  hydrophobia,  hysteria,  and  other  tetanic 
conditions. 

One  other  statement  of  this  appellant  seems  worthy  of  more  than  a 
passing  glance,  as  it  is  not  in  harmonj"  with  his  sworn  allegations  as  to 
the  origin  of  the  disease  of  spine  for  which  he  is  pensioned.  Accord- 
ing to  the  certificate  of  the  last  medical  examination  to  which  he  was 
subjected,  September  6,  1897,  he  told  the  examining  surgeon  that  the 
said  disease  was  the  result  of  a  kick  from  a  horse  in  the  back  of  his 
neck  while  in  the  service,  he  thought,  in  May,  1862.  And  the  exam- 
ining surgeon  reported  that  he  found  evidence  of  a  former  injur}'  at 
the  junction  of  the  cervical  and  dorsal  vertebreB.  Whereas  in  the 
certificate  of  the  medical  examination  of  March  10,  1893,  it  is  stated 
that  there  was  no  scar  or  other  evidences  of  an  injury  of  spine,  but 
that  there  was  a  small  scar  1  inch  long  over  left  temporal  bone,  but 
neither  tender  nor  adherent,  though  there  was  a  slight  depression  from 
loss  of  soft  pai-ts,  which,  the  claimant  then  said,  was  ''the  result  of  a 
kick  of  a  horse  many  years  ago."  It  is  shown,  however,  by  the  several 
certificates  of  medical  examination  on  file  in  the  case  that  the  pensioner 
is  suflfering  more  or  less  from  mental  impairment,  and  it  is  not  at  all 
unlikely  that  his  memory  is  none  of  the  best.  But,  as  hereinbefore 
stated,  if  the  appellant's  statements  relative  to  the  two  strokes  of  par- 
al3^sis  are  accepted  as  true,  his  statements  as  to  the  dates  of  their  occur- 
rence should  be  given  equal  credence.  And  inasmuch  as  he  says  that 
the  first  stroke  occurred  December  25,  1889,  how  are  the  conditions 
both  complained  of  and  manifested  at  the  medical  examinations  held 
in  the  premises  July  27,  1887,  and  September  5,  1888,  respectively,  to 
be  accounted  for?  The  report  of  the  examination  of  July  27,  1887, 
has  already  been  fully  set  forth  herein. 

At  the  examination  of  September  5,  1888,  the  claimant  made  the 
following  statement  to  the  examining  surgeons: 

I  have  a  feeling  afi  though  my  left  side,  leg,  arm,  face,  and  head  were  asleep  all 
the  time,  and  am  never  without  some  pain  in  left  side  of  face  and  head,  and  some 
nights  my  left  arm  and  leg  pain  me  so  that  I  can  not  sleep.  My  left  eye  frequently 
jerks  toward  the  outside.  I  have  more  or  less  constant  feeling  of  heat  in  my  left 
breast  and  in  region  of  my  heart.  About  once  a  week  I  have  a  spell  of  difficulty  in 
breathing  and  have  to  lie  down.  Any  excitement  will  bring  it  on.  Have  had  no 
desire  for  sexual  intercourse  for  over  three  years.  *  *  *  You  see  how  I  shake. 
I  can  do  nothing  with  my  left  hand.  *  *  *  Were  it  not  for  my  family  I  would 
much  rather  be  dead.  Always  a  goo<i  deal  of  pain  at  back  of  neck.  My  fingers 
of  left  hand  are  always  numb,  as  from  cold,  so  that  I  can  hardly  feel  anything,  but 
know  when  I  touch  anything. 
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The  objective  conditions  manifested  at  this  examination  were,  in 
part,  as  follows: 

Slight  tendemesR  on  percussion  along  4-5  and  6  dorsal  vertebree.  Tender  to  touch 
and  particularly  tender  to  percussion  over  cervical  vertebrae.  Measurements  of  legs 
and  thighs  about  the  same.  Right  arm  a  little  lai^r  than  the  left.  Right  forearm 
at  largest  point  nearly  an  inch  larger  than  left.  Right  hand  a  little  bit  harder  than 
left,  which  is  soft  and  moist,  not  cold.  Left  hand  and  arm  shake  about  as  much  as 
any  case  we  ever  saw.  CanH  come  anywhere  near  picking  up  a  match;  occasionally 
will  get  a  pocketknife  between  two  fingers  and  hold  it;  seems  to  have  no  grasping 
power  whatever  with  the  left  hand.  Right  hand  and  arm  shake  a  little,  but  nothing' 
compared  to  left.  Grip  is  fairly  good  with  right  hand  excepting  index  finger,  which 
seems  weak  and  will  not  quite  fully  fiex  into  palm.  His  head  is  in  almost  constant 
motion,  and  left  eye  occasionally  twitches;  upper  lid  very  slightly  fallen;  eye  is  con- 
stantly suffused  and  sclerotic,  somewhat  reddened;  can  not  read  with  left  Snellen's 
D-12  at  more  than  18  inches,  and  read  Snellen's  D-6  easily  at  8  feet  with  the  right 
Find  difficulty  in  using  ophthalmoscope;  light  seems  to  hurt  the  eye,  or  for  some 
other  reai<on  the  lid  and  ball  are  in  constant  motion,  or  lid  spasmodically  closed,  and 
we  can  get  only  an  occasional  glimpse  of  retina,  which  is  npt  as  clear  as  right;  seems 
a  little  darker  and  duller.  Eye  waters  very  freely  under  the  light.  Has  .somewhat 
the  gait  of  one  who  is  drunk;  swings  the  left  foot  out  a  little,  and  occasionally  comes 
down  in  somewhat  the  gait  of  locomotor  ataxia  for  a  step  or  two.  Yet  it  is  not  that. 
He  always  steadies  himself  with  his  hands  when  h^  gets  up  to  start  off  to  walk. 
When  sitting  can  not  cross  left  knee  over  right  without  help.  When  crossed,  striking 
tendons  seems,  about  four  times  in  five,  to  have  no  effect  upon  the  foot  whatever, 
unless  struck  hard  enough  to  produce  pain.  When  right  is  crossed  over  left,  the  foot 
responds  at  every  trial. 

In  an  affidavit,  filed  March  10,  1888,  we  find  the  claimant  alleging 
that— 

*  *  *  he  is  suffering  from  and  with  spinal  irritation,  which  has  produced  dis- 
ease of  his  entire  nervous  system — at  times  producing  symptoms  of  partial  paralysis 
of  left  side.     *    *    * 

If,  as  stated  by  the  medical  referee,  the  condition  of  the  appellant's 
left  side  was  in  1896-97,  and  is  now,  the  result  of  one  or  both  of  the 
aforesaid  alleged  apoplectic  attacks  of  1889  and  1890,  respe(»,tively,  to 
what  are  we  to  ascribe  the  physical  signs  refemble  to  that  region 
described  in  the  certificate  of  examination  quoted  above?  That  a 
cerebml  hemorrhage  resulting  in  pamlysis  of  one  side  might  compli- 
cate preexisting  conditions  is,  of  course,  among  the  probabilities,  and 
from  the  history  of  the  case,  as  given  by  the  claimant  himself,  it 
appears  that  such  a  complication  as  the  one  referred  to  has  occurred 
in  this  case.  There  is,  at  least,  too  large  an  element  of  doubt  in  the 
matter  to  warrant  its  being  resolved  in  favor  of  the  appellant's  conten- 
tions at  this  time. 

As  a  matter  of  course,  the  conditions  existing  in  1888,  and  prior 
thereto,  can  not  afi'ect  the  pensioner's  title  to  an  increase  under  his 
claim  therefor  now  under  discussion,  except  in  so  far  as  the  facts  relative 
thereto  referred  to  above  lead  up  to  and  corroborate  the  opinion  that 
the   Department   has   reached  in  the  premises,  namel}':  That,  after 
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eliminating  entirely  the  effects  of  the  alleged  cerebral  apoplexy,  the 
appellant  is  still  shown  to  be  wholly  incapacitated  for  the  performance 
of  any  manual  labor  by  reason  of  the  disease  of  spine  for  which  he  is 
pensioned  and  the  results  thereof.  It  is  shown  that  he  is  suffering 
from  paraplegia  as  well  as  from  hemiplegia,  and  from  that  most  dis- 
tressing condition,  incontinence  of  urine — there  being  ^' a  continual  drib- 
bling of  urine,  so  that  he  has  to  use  cloths  to  keep  his  bed  and  clothes 
dry,"  as  reported  by  the  examining  surgeon — a  condition  more  refer- 
able to  disease  of  spine  than  to  disease  of  brain.  He  also  alleges  total 
loss  of  sexual  desire,  which,  while  nonpensionable,  is  indicative  of  a 
serious  lesion  of  the  cord.  The  cause  of  the  severe  coccygodynia 
manifested  at  the  last  medical  examination  is  not  shown,  but  can  not 
be  ascribed  to  the  alleged  brain  lesion,  and,  perhaps,  not  to  that  of  the 
cord,  but  this  is  not  so  certain.  However,  it  having  been  shown  to 
the  full  and  complete  satisfaction  of  the  Deparment  that  the  appellant 
was  wholly  unfit  for  the  performance  of  any  manual  labor — by  reason 
of  disease  of  spine — at  the  date  of  the  medical  examination  held  Sep- 
tember 6,  1897,  in  pursuance  of  his  claim  for  increase  filed  June  12, 
1897,  the  rejection  of  such  claim  by  the  Bureau  is  hereby  reversed  and 
set  aside,  and  the  said  claim  will  be  readjudicated  in  accordance  with 
the  views  herein  set  out. 

Referring  now  to  the  motion  for  the  reconsideration  of  depart- 
mental decision  of  May  22, 1897,  affirming  the  rejection  by  the  Bureau 
of  the  appellant's  claim  for  increase  filed  April  16,  1896,  it  will  be 
recalled  that  in  referring  to  such  decision  earlier  herein,  it  was  stated 
that  the  merits  of  the  said  claim  were  not  discussed  in  that  decision, 
but  that  the  conclusions  therein  reached  were  based  wholly  upon  the 
fact  that  the  question  then  at  issue  *"'  had  been  decided  adversely  by 
the  medical  referee."  As  also  before  sttited  herein,  the  action  of  the 
Department  at  that  time  was,  perhaps,  in  atx'ordance  with  precedents 
established  in  prior  departmental  decisions  in  the  consideration  of 
questions  of  like  character.  It  was  stated,  however,  that  the  rules 
laid  down  in  such  decisions  were  neither  inviolable  nor  so  absolute  as 
to  admit  of  no  departure  therefrom.  And  attention  was  invited  to  the 
fact  that  the  practice  in  question  had  since  been  abrogated.  It  would 
be  manifestly  inconsistent  to  allow  the  views  of  the  medical  referee  to 
influence  the  judgment  of  the  Department  upon  a  question  raised  on 
appeal  as  to  the  propriety  of  his  own  action  in  the  premises,  as  such 
practice  would  tend  to  defeat  the  ver}^  object  for  which  the  appeal  was 
taken,  namely,  to  secure  an  entirely  new  and  independent  judgment 
upon  the  facts  presented  for  consideration. 

The  opinion  of  the  medical  referee  upon  which  the  decision  now 
being  reconsidered  was  based  has  hereinbefore  been  fully  set  out.  By 
reference  thereto  it  will  be  observed  that  the  only  grounds  assigned 
therein  for  adhering  to  the  action,  then  appealed  from  was  the  fact 
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that  the  claimant  had  stated  to  the  examining  surgeons  that  he  had 
had  an  apoplectic  stroke,  and  that  it  was,  consequently,  believed  that 
the  paralysis  (of  left  side)  was  of  cerebral  origin,  and  could  "  not  be 
regarded  as  a  pathological  result  of  spinal  irritation/'  The  question 
as  to  whether  or  not  an  increase  in  rate  was  warranted  on  account  of 
the  degree  of  disabilit}^  shown  to  exist  separately  from  and  independ- 
ent of  the  alleged  effects  of  an  apoplectic  stroke  does  not  appear  to 
have  been  even  considered,  either  in  the  said  medical  opinion  or  in  the 
decision  based  thereon. 

At  the  medical  examination  made  of  the  claimant  October  19,  1896, 
pursuant  to  his  said  claim  for  increase,  in  which  the  adverse  action 
heretofore  passed  upon  by  the  Department  was  taken,  as  above  stated, 
he  made  the  following  statement  to  the  examining  surgeon: 

Spinal  trouble  began  in  1862.  My  spinal  column  felt  at  that  time  dead,  after  which 
I  had  strange  feeling  in  my  entire  left  side;  felt  as  though  it  was  asleep.  Could  not 
stand  up  straight  for  two  years.  About  six  years  ago  I  had  a  paralytic  stroke;  became 
unconscious  at  the  time,  and  waa  two  or  three  months  recovering,  after  which  my 
left  side  was  very  much  worse.  About  five  years  ago  this  month  had  second  stroke, 
and  was  not  out  of  the  house  for  ten  months  and  have  never  been  away  from  home 
since.  Have  lost  all  control  of  my  bladder.  I  am  wholly  disabled,  and  require  a 
nurse  part  of  the  time. 

The  objective  conditions  described  were  as  follows: 

No  evidence  of  any  injury  of  head.  Spinal  column  exceedingly  tender  and  sensi- 
tive to  pressure;  can  not  stand  any  pressure  over  spine.  I  also  find  unilateral 
paralynis — left  side.  He  can,  while  standing,  swing  his  left  arm  slightly,  but  not 
without  considerable  tremor,  and  can  also  swing  his  left  leg  somewhat,  and  with  the 
assistance  of  two  canes  can  manage  to  get  across  the  house.  No  sensation  whatever 
in  his  left  side — skin  or*  muscles.  It  is  impossible  for  him  to  locate  prick  of  a  pin — 
in  fact,  he  states  he  does  not  feel  anything.  Skin  appears  dry,  cyanotic,  hard,  cool, 
and  marble-like.     No  degenerative  atrophy  in  the  paralyzed  muscles. 

Measurements  of  right  and  left  side  about  the  same;  no  difference  worthy  of  note. 

His  memory  is  failing  him.  He  states  the  right  side  of  his  head  above  his  ear  feels 
full  and  has  a  throbbing  sensation — pains  him  very  badly  at  times. 

Disease  of  bladder:  Claimant  has  lost  all  control  of  bladder — ^urine  drops  from 
him  continually.  His  clothes  to-day  show  evidence  of  this  fact;  hence  impossible  to 
make  examination  of  urine.     *    *    * 

Claimant  is  totally  and  permanently  disabled.  No  evidence  of  vicious  habits  or 
of  syphilis. 

Claimant's  present  condition  is  due,  in  my  opinion,  to  both  cerebral  disease  and 
spinal  irritation. 

There  is  a  consistent  history  in  this  case  of  some  nei*vous  affection 
of  this  appellant's  whole  left  side — not  amounting  to  paralysis,  or, 
perhaps,  even  paresis — long  prior  to  the  occurrence  of  the  apoplectic 
strokes,  of  which  he  also  gives  a  history,  and  there  seems  but  little 
reason  to  doubt  that  had  the  said  paralytic  strokes  never  occurred,  there 
would  have  been  no  difficulty  in  establishing  the  fact  that  the  claimant 
was  utterly  unfit  for  the  performance  of  any  manual  labor  at  the  date 
of  the  medical  examination  last  above  referred  to.    It  can  not  be  denied 
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that  such  a  condition  of  the  arms  and  hands  as  was  shown  to  exist  in 
this  cage  prior  to  the  first  attack  of  apoplexy  might  be  caused  ]>y  a 
serious  lesion  in  the  cervical  region  of  the  cord.  The  mere  fact  that 
both  arms  are  involved  in  an}'  case  of  this  kind  tends  to  locate  the 
cause  of  the  conditions  found  in  the  upper  portion  of  the  cord  instead 
of  in  the  brain.  In  this  case,  however,  the  fact  that  one  eye,  the 
tongue,  and  one  side  of  the  face,  as  well  as  both  arms,  were  more  or 
less  affected  prior  to  the  occurrence  of  the  first  apoplectic  attack  tends 
to  show  the  existence  of  some  chronic  morbid  condition  of  the  ])rain 
as  well  as  of  the  cord,  and  the  subsequent  condition  of  the  soldier's 
mind  tends  to  confirm  this  view;  but  the  cord  lesion  is  the  only  one 
that  has  been  established  as  of  service  origin  and  is,  therefore,  the 
only  cause  of  disability  to  be  considered  in  determining  his  alleged 
title  to  an  increase  in  rate  in  1896. 

The  basic  principle  upon  which  claims  for  straight  increase  under 
the  general  law  are  adjudicated  involves,  primarily,  the  question  as  to 
whether  or  not  the  degree  of  disabilit}^  due  to  the  pensioned  cause  or 
causes,  per  se,  has  increased  to  such  an  extent  as  to  warrant  the  allow- 
ance of  a  higher  rate  of  pension;  and,  secondly,  the  question  as  to 
whether  or  not  some  sequence  of  such  pensioned  cause  or  causes  has 
arisen  which  increases  the  disability  and  consequently  warrants  an 
increase  in  rate. 

In  the  case  at  bar  the  essential  feature  of  this  principle  appears  to 
have  been  ignored  in  the  adjudication  of  the  claims  for  increase  filed 
April  16,  1896,  and  June  12,  1897,  respectively,  each  of  which  was 
rejected  principall}"  upon  the  ground  that  the  paralysis  of  the  claim- 
ant's left  side  could  not  be  regarded  as  a  pathological  sequence  of  the 
disease  of  spine,  for  w^hich  he  was  pensioned. 

Chronic  diseases  of  the  spinal  cord  are  almost  always  progi'essive  in 
character,  and  it  is  wholly  within  the  bounds  of  reason  and  proper 
conjecture  to  suppose  that  if,  as  was  conceded  by  the  Bureau,  the  pen- 
sioner was  disabled  in  a  degree  equivalent  to  the  loss  of  a  hand  or  foot 
for  purposes  of  manual  labor  in  1888,  by  disease  of  spine,  he  would, 
in  all  probability,  be  wholly  incapacitated  for  the  perfomiance  of  any 
manual  labor  eight  years  thereafter,  or  in  181)6,  as  he  claims  to 
have  been. 

It  has  already  been  held  herein  that  the  degree  of  disability  shown 
to  exist  in  1897,  irrespective  of  the  effects  of  the  alleged  apoplectic 
atta<*ks  of  1889  and  1890,  respectively,  wa.s  such  as  to  wholly  and 
permanently  unfit  the  pensioner  for  the  performance  of  any  kind  of 
manual  labor,  and  the  rejection  of  his  claim  for  increase  filed  tlune  12, 
1897,  was  reversed  accordingly.  In  the  judgment  of  the  Department, 
the  degree  of  disability  shown  to  exist  in  1896  as  a  result  of  disease 
of  spine  was,  practically,  quite  as  great  as  that  manifested  less  than 
one  year  later.     Therefore,  the  rejection  of  the  claim   for  increase 
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filed  April  16,  1896,  is  held  to  have  been  error,  and  is  hereby  reversed 
and  set  aside,  as  is,  also,  departmental  decision  of  May  22,.  ^397, 
affirming  such  rejection. 

The  Bureau  will  please  proceed  to  the  readjudication  of  the  afore- 
said claims  for  increase  in  accordance  with  the  views  herein  set  forth 
at  as  early  a  date  as  practicable,  as  the  claim  has  been  made  special, 
for  which  purpose  the  papers  in  the  case  are  remanded  herewith. 


AID  AND  ATTENDANCE-RATB-ACTS  OF  MABCH  8,  1870,  AND  MARCH  4, 

1890. 

Jacob  S.  Clark. 

The  act  of  March  3,  1879,  as  amendatory  of  the  act  of  June  17,  1878,  confers  a  statu- 
tory right  to  the  $72  rate  upon  *'all  soldiers  and  sailors  who  have  become  totally 
blind  from  causes  occurring  in  the  service  of  the  United  States." 

The  act  of  March  4,  1890,  provides  that  such  rate  shall  be  paid  to  ''all  soldiers,  sail- 
ors, and  marines  who  *  *  *  become  so  totally  and  permanently  helpless 
from  injuries  received  or  disease  contracted  in  the  service  and  line  of  duty  as  to 
require  the  regular  personal  aid  and  attendance  of  another  person/' 

Hdd:  That  inasmuch  as  the  facts  presented  and  the  evidence  adduced  in  the  case  at 
bar  not  only  show  that  the  appellant,  who  is  pensioned  at  the  rate  of  |50  per 
month  for  'Misease  of  eyes,  piles,  and  disease  of  heart,  result  of  rheumatism,'' 
is,  for  all  practical  purposes,  totally  blind,  but  that  he  also  both  requires  and 
has  the  regular  aid  and  attendance  of  another  person,  by  reason  of  the  degree  of 
disability  due  to  such  pensioned  causes,  he  is  entitled  to  the  $72  rate  under  the 
provisions  of  each  and  both  of  the  said  acts,  from  December  13,  1899,  the  date 
of  the  certificate  of  the  first  medical  examination  showing  not  only  entire  absence 
of  all  useful  vision,  but  total  and  permanent  helplessness  as  well. 

Assistant  Sec7*etari/  F*  Z.  Campbell  to  the  Qmimissioiier  of  Pension4^^ 

November  27,  1901. 

The  appellant  in  this  case,  Jacob  S.  Clark,  late  corporal,  Company 
M,  Seventh  Ohio  Cavalry,  is  now  pensioned  at  the  rate  of  $50  per 
month  for  disease  of  eyes,  piles,  and  disease  of  heart,  result  of 
rheumatism,  which  rate  was  allowed  from  December  13,  1899,  the 
date  of  a  medical  examination  made  of  the  pensioner  in  pursuance  of 
his  claim  for  increase  filed  June  1,  1899,  at  which  time  he  was  pen- 
sioned at  the  rate  of  $30  per  month  (second  grade)  for  said  causes  of 
disability. 

Inasmuch  as  the  $50  rate  is  the  rate  which  the  act  of  July  14,  1892, 
provides  shall  be  paid  to  soldiers  and  sailors  who  are  not  only  ''  totally 
incapacitated  for  the  performance  of  manual  labor  by  reason  of  inju- 
ries received  or  disease  contracted  in  the  service  of  the  United  States 
and  in  line  of  duty,"  but  who  also  **are  thereby,  disabled  to  such  a 
degree  as  to  require  frequent  and  periodical,  though  not  regular  and 
constant,  personal  aid  and  attendance  of  another  person,"  the  allow- 
ance of  such  i-ate  in  this  case  can  only  be  construed  as  an  acknowledg- 
ment on  the  part  of  the  Bureau  that  the  claimant  requires, the  frequent 
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and  periodical  personal  aid  and  attendance  of  another  person  by  reason 
of  the  degree  of  disability  shown  to  be  due  to  the  aforesaid  pensioned 
causes.  It  had  previously  been  conceded  that  he  waawhoUy  incapaci- 
tated for  the  performance  of  manual  labor  by  the  Allowance  of  the 
;second'grade  rate  for  such  pensioned  causes  from  a  prior  date. 

The  claimant  alleged  in  his  said  application  for  increase  that  the 
disease  of  eyes  had  so  inci'eased  in  severity  that  he  had  become  totally 
blind  in  both  eyes;  that  he  believed  the  blindness  to  be  permanent; 
that  he  requires  ^'  the  regular  and  constant  aid,  care,  and  attendance 
of  one  or  more  persons ;"  that  he  is  unable  to  go  from  one  room  to 
another  alone;  that  he  requires  assistance  in  dressing  and  undressing; 
that  he  has  to  be  led  to  the  table,  and  some  one  else  has  to  prepare  his 
food  on  his  plate  before  he  can  eat  it. 

As  the  said  claim  for  increase  was  based  wholly  upon  the  degree  of 
disability  alleged  to  be  due  to  the  disease  of  eyes  for  which  the  soldier 
is  pensioned,  the  objective  conditions  found  as  a  result  of  such  disease 
at  the  medical  examination  to  which  he  was  subjected  December  18, 
1899,  in  pursuance  of  such  claim,  are  the  only  ones  that  need  be 
-especially  referred  to  at  this  time.     Those  conditions  were  as  follows: 

There  is  inflammation  of  the  conjunctiva  of  both  eyes,  with  a  purulent  discharge 
from  both.    There  is  opacity  of  each  cornea,  so  that  he  is  unable  to  discern  light. 

This  claimant  is  entirely  blind  in  both  eyes,  is  unable  to  discern  light,  and  is 
entitled  to  $72  per  month  for  disease  of  eyes. 

Before  adjudicating  the  said  claim,  however,  it  was  deemed  advisable 
to  have  the  claimant's  eyes  examined  by  an  expert;  and  an  order  for 
that  purpose,  under  special  instructions  by  the  medical  referee,  was 
issued  April  18,  1900. 

The  examination  was  made  April  28, 1900,  with  the  following  results: 

The  lids  of  both  eyes,  upper  and  lower,  being  everted,  the  conjunctivae  were  found 
thickened  and  very  vascular,  with  marked  cicatricial  contraction.  Tarsus  slightly 
bent,  upper  lid  more  marked  in  right  than  left  eye.  Symblepharon  anticus  is  also 
present,  which  is  more  marked  in  right  eye  than  left.  While  there  is  marked  cica- 
tricial contraction,  there  is  no  trichiasis,  ectropion,  or  entropion,  neither  pterygium 
of  either  eye.  Trachoma  very  marked,  both  eyes;  cornea  of  both  eyes  covered  with 
opacities  and  pannus;  the  marks  of  ulceration  of  the  cornea  are  very  plain,  leaving 
dense  oi>acities.  Pupils  of  both  eyes  laiyer  than*normal  and  did  not  respond  to  light 
and  shade,  but  responded  readily  to  atropine,  showing  no  synechia,  either  eye.  The 
•enlaiged  pupils,  and  the  severe  pains  the  applicant  claims  he  has  suffered  mth  in  the 
eyes  and  temples,  by  times,  first  one  and  then  the  other  eye,  would  indicate  attacks 
of  glaucoma;  however,  the  green  reflex  was  absent,  which  could  not  be  seen  i£  pres- 
ent on  account  of  the  cloudiness  of  the  corneas;  no  abnormal  tension  was  found  in 
either  eye  at  the  time  of  this  examination,  and  as  the  ophthalmoscope  could  not  be 
used  to  ascertain  the  condition  of  the  fundus  of  the  eyes,  it  would  be  very  difficult 
to  say  whether  or  not  the  attacks  of  pain  were  due  to  glaucoma  or  iritis.  The  red 
reflex  could  not  be  seen  in  right  eye,  but  in  left  eye  it  showed  about  one-half  on  the 
templar  side;  otherwise  no  results  were  gotten  from  the  ophthalmoscope. 

Right  eye  vision,  0. 

Left  eye  vision,  jijf. 


Digitized  by 


Google 


72  DECISIONS   RELATING   TO  PENSIONS. 

It  is  noted  that  one  two-hundredth  vision  in  the  left  eye  is  reported 
as  having  been  found  at  this  examination;  but  upon  what  hj^pothesis 
such  alleged  degree  of  vision  was  demonstrated  does  not  appear.  The 
mere  fact  that  the  examining  surgeon  obtained  the  "red  reflex"  from 
the  temporal  half  of  the  left  eye  does  not  indicate  that  the  soldier  had 
any  vision  in  the  left  eye,  and  it  certainly  could  not  be  taken  as  a 
gauge  for  determining  the  degree  of  any  existing  vision.  And  it  is 
reported  that  no  other  results  were  obtained  by  the  use  of  the  ophthal- 
moscope. No  evidence  of  glaucoma  or  of  any  other  intercurrent  or 
complicating  disease  of  the  eyes  having  been  found  upon  medical 
examination,  it  can  not  properly  be  assumed  that  any  affection  of  the 
eyes  other  than  that  for  which  he  is  pensioned  exists. 

It  was  then  deemed  advisable  to  have  a  special  examination  held  in 
the  premises  before  taking  final  action  in  the  claim  for  increase  under 
consideration,  and  the  papers  in  the  case  were,  accordingly,  sent  to  the 
field  for  that  purpose.  The  depositions  of  two  physicians  and  of  thir- 
teen other  witnesses,  all  of  whom  were  reported  to  be  of  good  repute, 
were  taken  at  this  examination.  The  special  examiner  reported  that 
the  evidence  submitted  by  him  was  the  best  that  could  be  obtained  as 
to  the  question  at  issue,  and  said  that  it  was,  in  his  opinion,  sufficient  to 
establish  beyond  a  doubt  the  fact  that  the  pensioner  is  "practically 
blind,  requiring  the  regular  personal  aid  and  attendance  of  another 
person." 

The  claimant,  himself,  deposed  and  said,  in  part: 

I  can  not  see;  can  not  make  change.     I  must  have  a  constant  attendant  to  lead  me 
about.     My  food  at  the  table  has  to  be  cut  for  me,  as  for  a  child. 
I  have  been  totally  blind  fifteen  months,  nearly. 
I  can  not  tell  when  day  comes  nor  when  it  goes. 

Rebecca  J.  Clark,  wife  of  the  appellant,  deposed  and  said  in  part: 
That  the  soldier  is  blind,  and  almost  as  helpless  as  a  child;  that  he  has 
to  be  dressed  and  undressed;  that  he  can  not  go  about  alone;  that  he 
has  to  be  led  to  the  table,  his  chair  placed  for  him,  and  his  food  cut  and 
placed  on  a  plate  before  him,  when  he  feeds  himself. 

Ella  B.  Clark,  the  appellant's  daughter,  deposed  and  said,  in  part: 

As  far  as  I  know,  he  is  totally  blind.  I  know  that  I  have  to  wait  on  him,  and  do 
things  for  him  that  he  could  do  for  himself  if  he  could  see  the  least  bit. 

I  pour  his  coffee,  prepare  his  foo<l,  help  him  to  dress,  and,  in  fact,  wait  on  him  as 
I  would  on  a  baby.  I  would  rather  care  for  a  baby  that  could  see.  He  can  go 
nowhere  alone,  and  can  not  distinguish  light  from  darkness. 

Stephen  D.  Neal,  a  friend  and  neighbor  of  the  appellant,  deposed 
and  said: 

I  have  known  the  claimant  ever  since  my  boyhood,  and  have  always  lived  within 
one-half  mile  of  him. 

He  has  had  bad  eyes  ever  since  the  war.  He  has  l>een  totally  blind  for  fifteen 
months.  I  have  seen  him  dozens  of  times,  an<l  been  at  his  house  often  during  that 
time. 
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I  jadge  that  he  is  totally  blind  from  his  appearance  and  acts.  He  gropes  about, 
using  his  cane  to  feel  his  way;  I  mean  about  the  house  and  in  his  dooryard.  I  have 
never  dined  with  him;  have  seen  him  at  the  table,  though,  and  his  family  would 
have  to  put  his  food  on  his  plate  for  him,  and  find  his  chair  for  him. 

I  have  seen  him  away  from  home,  but  always  with  an  attendant.  I  don't  think 
be  can  see  a  particle  of  light.     I  know  of  no  reason  for  a  different  opinion. 

If  he  could  see  the  least  he  would  make  it  known,  as  he  could  not  stand  it  to  be 
confined  to  the  limits  of  a  room  and  his  dooryard,  as  he  likes  to  stir  about  so  well. 

I  am  not  related  nor  interested. 

Ten  other  witnesses,  all  of  whom,  as  heretofore  stated,  are  of  good 
repute,  testify  substantially  to  the  same  facts  set  out  in  the  foregoing 
deposition. 

Dr.  Eli  G.  Alcorn,  the  official  expert  of  the  Bureau  by  whom  the 
claimant  was  examined  April  28,  1900,  and  whose  findings  are  set  out 
alK)ve,  deposed  and  said,  on  July  8,  1900,  as  follows: 

I  am  well  acquainted  with  the  pensioner,  and  now  have  him  under  treatment  for 
di2«ease  of  eyes. 

He  is  practically  blind  in  both  eyes.  The  left  eye  is  sightless  and  he  can  not  count 
his  fingers.  He  says  he  can  not  see  light,  but  he  can,  but  his  vision  is  such  that  he 
can  not  see  any  object. 

He  must  have  regular  aid  and  attendance  to  ^o  about  at  all. 

Question  (by  Special  Examiner).  What  results  do  you  anticipate  from  your 
treatment? 

Answer.  Simply  to  relieve  the  severe  inflammation  of  the  cornea  and  iris,  thereby 
relieving  the  ciliary  neuralgic  pains. 

Dr.  Salathiel  W.  Williams,  deposed  and  said: 

I  have  known  the  claimant  some  twelve  or  fifteen  years.  His  eyes  have  been  weak 
most  of  the  time.  He  is  now  totally  blind.  There  is  no  doubt  in  my  mind  as  to 
this.  I  saw  him  about  one  week  after  he  was  stricken,  and  I  thought  he  had  an 
attack  of  iritis  in  one  eye,  and  that  the  condition  of  the  other  was  sympathetic.  I 
saw  him  the  lant  time  about  one  week  ago  and  mat^le  a  casual  examination  of  his 
eyes,  and  I  found  him  to  be  blind.  I  had  seen  him  occasionally  before  that,  and  had 
treated  his  eyes  for  several  montht*  after  he  was  stricken,  and  all  the  time  since  he 
has  Ijeen  helpless  so  far  as  his  virion  is  concerned.  And  he  has  and  does  require 
regular  aid  and  attendance. 

For  anything  that  I  know,  his  present  eye  trouble  is  due  to  the  former  condition,  and 
that  the  fonner  condition  was  the  cause  or  factor  in  producing  his  present  blindness. 

Subsequent  to  the  rejection  of  the  claim  for  increase  herein  consid- 
ered, some  additional  medical  evidence  has  been  filed  in  which  it  is 
stated  that — upon  examination  of  the  claimant's  eyes — it  was  found 
that  he  was  totally  and  permanently  blind,  requiring  the  regular  per- 
sonal aid  and  attendance  of  another  person.  This  evidence,  however, 
not  having  been  considered  by  the  Bureau  in  connection  with  its 
adverse  action  in  the  premises,  has  not  been  permitted  to  influence  the 
iudgment  of  the  Department  as  to  the  validity  of  the  appellant's  con- 
tentions. Although  the  said  evidence  is  corroborative  of  much  that  has 
Wn  set  out  above,  it  is,  nevertheless,  more  cumulative  than  important, 
as  there  is  an  abundance  of  evidence  without  it  upon  which  to  reach  a 
satisfactoiy  conclusion  as  to  the  justice  of  such  contentions. 


Digitized  by 


Google 


74  DECISIONS   RELATING   TO   PENSIONS. 

In  addition  to  the  degree  of  disability  due  to  the  condition  of  the 
appellant's  eyes,  as  above  recited,  it  is  shown  by  the  certificates  of 
examination  and  evidence  that  he  is  suffering  from  a  very  serious 
organic  disease  of  heart,  which,  it  is  claimed,  is  liable  to  cause  his 
death  at  any  time.  Sitting,  the  pulse  was  100;  standing,  120;  on  slight 
exertion,  140;  irregular  and  intermitting;  marked  feebleness  of  radial 
pulse.  There  was  also  said  to  be  constant  and  painful  sensation  of  the 
pulsations  of  the  heart,  severe  and  distressing  syncope,  and  dyspnoea 
on  slight  exertion.  And  his  rectum  is  described  as  being  congested, 
with  a  bunch  of  piles  protruding,  half  as  large  as  a  hen's  egg,  ulcerated 
and  discharging.  As  heretofore  stated,  he  is  pensioned  for  both  dis- 
ease of  heart  and  piles,  as  well  as  for  disease  of  eyes. 

That  this  appellant  is  "  so  totally  and  permanently  helpless  from 

*  *  *  disease  contracted  in  the  service  and  line  of  duty  as  to 
require  the  regular  pei^sonal  aid  and  attendance  of  another  person," 
and  that  he  is,  consequently,  as  is  provided  by  the  act  of  March  4, 
1890,  "entitled  to  receive  a  pension  at  the  rate  of  seventy-two  dollars 
per  month" — from  December  13,  1899,  "  the  date  of  the  certificate  of 

*  *  *  the  board  of  surgeons  showing  such  degree  of  disability — " 
is,  in  the  judgment  of  the  Department,  shown  beyond  the  question  of 
a  doubt.  And  that  he  is,  and  has  been  since  the  date  of  the  certificate 
of  such  examination,  for  all  practical  purposes,  totally  and  permanently 
blind  is,  it  is  thought,  equally  well  established. 

The  only  point  in  the  case  about  which  there  seems  to  be  any  doubt 
whatever  is  the  question,  Has  the  appellant  any  perception  of  light  in 
either  eye?  He  says,  himself,  that  he  has  not;  but  he  is  contra- 
dicted upon  this  point  by  Dr.  Alcorn,  who,  as  hereinbefore  shown, 
testified  that  he  could  distinguish  light,  but  that  he  "can  not  see  any 
object,"  and  that  "he  is  practically  blind."  However,  the  question  as 
to  whether  the  appellant  can  or  can  not  distinguish  daylight  from 
darkness  is  scarcely  a  vital  point  in  the  case.  A  man  who  might  be 
sensible  of  the  fact  that  the  rays  of  a  bright  light  were  thrown  upon 
his  eyes  and  yet  be  unable  to  distinguish  any  object  whatever  can  not 
be  said  to  have  even  the  slightest  degree  of  useful  vision,  and  must  be 
regarded  as  being,  for  all  practical  puiposes,  wholly  blind.  As  far 
as  the  sense  of  vision  is  concerned  he  would  be  as  helpless  as  a  man 
with  total  atrophy  of  both  optic  nerves  or  one  who  had  had  both  eye- 
balls enucleated. 

Dr.  Alcorn,  whose  testimony  has  just  been  referred  to,  was,  as 
heretofore  pointed  out,  the  oflScial  expert  by  whom  the  claimant  was 
last  examined.  It  is  deemed  important  to  note  that  although  this 
examiner  stated  in  his  certificate  of  such  examination,  dated  April  28, 
1900,  that  the  claimant  had  one  two-hundredth  vision  in  his  left  eye, 
he  stated  in  his  deposition  before  a  special  examiner  less  than  three 
months  later  that  "the  left  eye  is  sightless." 
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It  is  also  important  to  note  that  while  in  hLs  said  certificate  of  exam- 
ination Dr.  Alcorn  stated  that  the  severe  pains  the  applicant  claims  he 
has  suffered  from  in  the  eyes  and  temples  would  indicate  attacks  of 
glaucoma,  although  no  physical  signs  of  such  disease  could  be  discov- 
ered, he  said  in  his  aforesaid  deposition  that  his  treatment  of  the 
appellant's  eyes  was  directed  to  the  relief  of  the  severe  inflammation  of 
the  cornea  and  iris  of  each  eye,  *'  thereb}'^  relieving  the  ciliary  neural- 
gic pains." 

The  lack  of  harmony  in  the  foregoing  statements  is  quite  evident, 
and  is  not  explained. 

In  view  of  the  facts  presented  and  the  evidence  adduced  in  the 
premises,  it  is  not  apparent  by  what  process  of  reasoning  the  Bureau 
reached  the  conclusion  that  the  claimant  required  ''the  frequent  and 
periodical,  though  not  regular  and  constant,  personal  aid  and  attend- 
ance of  another  person,"  and  consequently  adjudicated  the  claim 
for  increase  herein  considered  under  the  provisions  of  the  act  of  July 
14,  1892,  instead  of  under  those  of  the  act  of  March  4,  1890. 

If  the  provisions  of  the  act  of  March  3,  1879,  were  taken  into  con- 
sideration at  all  when  such  claim  was  adjudicated,  it  would  seem  as 
though  the  Bureau  thought  that  the  claimant  had  some  degree  of  use- 
ful vision. 

The  act  of  June  17,  1878,  provided  that  all  soldiers  and  sailors  who 
had  lost  the  sight  of  both  ej^es  in  the  service  of  the  United  States 
should  receive,  in  lieu  of  the  pension  then  paid  to  them,  the  sum  of 
^72  per  month. 

The  act  of  March  3, 1879,  as  amendatory  of  the  act  of  June  17, 1878, 
provides  that  the  said  act  shall  be  so  construed  as  to  include  all  soldiers 
and  sailors  who  have  become  totally  blind  from  causes  occurring  in 
the  service  of  the  United  States.     , 

That  loss  of  sight  of  both  eyes  and  total  blindness  are,  within  the 
meaning  of  these  statutes,  identical  can  not,  it  is  thought,  be  disputed. 

Sight  is  defined  by  Gould  as — 

That  sense  by  which  the  image  of  an  object  projected  upon  the  retina  is  conveyed 
to  the  mind. 

Accepting  this  definition  of  sight  as  the  correct  one,  if  no  image  of 
any  object  whatever  is  " conveyed  to  the  mind"  by  being  " projected 
upon  the  retina"  is  there  not  total  loss  of  sight  or  total  blindness? 
One  witness  out  of  the  many  that  have  testified  in  this  case  has  stated 
that  the  appellant  had  some  perception  of  light,  but  even  he  states  that 
the  latter  is  ''practically  blind."  Light,  however,  can  hardly  be 
looked  upon  as  an  "object," but  should  be  regarded  as  the  medium  by 
which  images  of  something  more  material  are  "projected  upon  the 
retina,"  and  thence  conveyed  to  or  appreciated  by  the  mind.  A  per- 
son with  perfectly  normal  vision  could  go  into  the  sunlight,  turn  his 
lace  toward  the  sun  and  close  his  eyelids  tightly,  yet  still  appreciate 
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or  recognize  the  fact  that  the  sun  was  shining  brightly,  but  no  image 
of  any  object  placed  or  coming  between  his  eyes  and  the  sun  would 
be  projected  upon  the  retina  nor  conveyed  to  the  mind,  and  the  sense 
of  sight  would  be  absent  so  long  as  the  e\' es  remained  closed.  Opaci- 
ties of  the  cornea,  such  as  shown  in  this  case,  would  have  the  same 
elBfect  as  closure  of  the  e3"elids. 

That  it  was  the  intent  of  Congress  to  grant  a  pension  of  $72  per 
month  to  a  soldier  or  sailor  who  was  so  absolutely  blind  as  to  be 
incapable  of  distinguishing  between  daylight  and  darkness,  and  to 
deny  such  rate  of  pension  to  a  soldier  or  sailor  who  still  retained  some 
perception  of  light  but  was  otherwise  equally  blind  or  helpless,  so  far 
as  the  sense  of  vision  is  concerned,  is,  in  the  judgment  of  the  Depart- 
ment, not  the  proper  construction  to  be  placed  upon  existing  laws  rel- 
ative to  this  class  of  cases. 

It  has  not  been  shown  as  a  matter  of  fact,  however,  that  the  appel- 
lant in  this  case  has  any  sense  whatever  of  what  ma}^  properly  be 
termed  sight.  He  says,  himself,  that  he  can  see  nothing,  and  every 
witness  that  has  testified  in  the  case  sustains  him  in  this  respect,  with 
one  exception,  and  this  one,  Dr.  Alcorn,  practically  contradicted  him- 
self when  he  deposed  and  said:  '*The  left  eye  is  sightless/"*  he  having 
previously  certified,  as  an  examining  surgeon,  that  the  claimant  had 
one  two-hundredth  vision  in  that  eye.  The  established  conditions, 
then,  which  confront  us  in  the  premises  can  not  be  permitted  to  be 
outweighed  by  a  mere  theory  that  has  not  been  shown  to  have  any 
foundation  in  fact. 

In  view  of  the  iacts  herein  set  out,  the  Department  feels  impelled 
to  hold  that  this  case  comes  within  the  purview  of  the  provisions  of 
the  act  of  March  3,  1879,  and  that  the  appellant  has,  consequently,  a 
statutory  right  to  the  $72  rate  for  disease  of  eyes  and  resulting  total 
blindness. 

That  he  also  has  a  clear  title  to  such  rate  under  the  provisions  of 
the  act  of  March  4,  1890,  is,  it  is  thought,  shown  be^^ond  the  shadow 
of  a  doubt.  The  evidence  upon  this  point  is  so  clear  and  convincing 
that  there  is.  in  the  judgment  of  the  Department,  no  question  as  to 
the  fact  the  appellant  absolutely  requires,  as  well  as  has,  the  regular 
personal  aid  and  attendance  of  another  person — bv  reason  of  his 
aforesaid  inability  to  see  any  object  whatever. 

The  action  appealed  from  is  therefore  hereby  reversed,  and  the 
papers  in  the  case  are  herewith  remanded  for  proper  action  looking 
to  the  prompt  read  judication  of  the  appellant's  aforesaid  claim  for 
increase  in  accordance  with  the  views  herein  enunciated. 
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atd  and  atteni>ance-rate. 
Laban  W.  McInturff. 

The  aid  and  attendance  that  appellant  requires  in  putting  on  a  coat  or  shirt,  or  in 
being  taken  home  occasionally  when  exhausted,  is  not  such  as  was  contemplated 
by  the  acts  of  July  18,  1874,  June  16,  1880,  March  4,  1890,  or  July  14,  1892, 
providing  rates  of  pension  in  excess  of  $30  per  month. 

A.s»istant  Secretary  F,  Z.  Cainpbell  to  the  Coinnvmioixer  of  Pensions^ 

November  ^7,  1901. 

Laban  W.  McInturff,  late  of  Company  B,  Third  North  Carolina 
Mounted  Infantry,  is  a  pensioner  at  $30  per  month  (second  grade)  on 
account  of  hemorrhoids  or  anal  fistula,  rheumatism,  and  resulting  dis- 
ease of  heart,  disease  of  liver,  dyspepsia,  and  incomplete  right  inguinal 
hernia.  He  filed  a  claim  for  increase  May  31, 1900,  alleging  resulting 
prostration  and  loss  of  sight  of  right  eye  from  pain  of  rheumatism  and 
the  need  of  constant  aid  and  attendance  of  another  person.  This  claim 
was  rejected  March  11,  1901,  on  the  ground  that  the  alleged  increase 
of  disability  was  not  shown  and  alleged  results  were  not  accepted  as 
such.  From  this  action  appeal  was  taken  April  1,  1901,  it  being 
insisted  that  the  evidence  on  file  fairly  establishes  title  to  increase. 

The  medical  referee  gave  an  adverse  opinion  in  a  report  on  this 
appeal,  holding  that  the  descriptions  of  (Jaimant's  disabilities  did  not 
warrant  the  conclusion  that  he  required  aid  and  attendance  of  another 
person,  either  regularly  and  constantly  or  frequently  and  periodically; 
that  his  condition  was  not  materially  worse  than  it  was  in  1898,  when 
the  Department  aflBrmed  the  rejection  of  a  foi'mer  claim  for  increase. 

In  a  review  of  the  evidence  it  was  found  that  while  the  statement  of 
the  medical  referee  was  substantially  true,  yet  the  medical  evidence 
and  certificate  of  examination  in  the  last  claim  gave  somewhat  more 
particular  descriptions  of  the  several  disabilities  and  indicated  an  aggra- 
vation of  symptoms  which  might  cause  the  claimant  to  need  the  help 
of  others  in  his  daily  life  and  entitle  him  to  the  rating  of  |50  per  month, 
under  the  act  of  July  14,  1892.  This  was  gathered  mainly  from  the 
statement  in  the  certificate  of  medical  examination  of  February  13, 
1901,  as  follows: 

On  account  of  rheumatism,  disease  of  heart,  hernia,  and  anal  fistula,  this  man 
requires  the  frequent  and  perio<lical  aid  and  attendance  of  another  person  to  dress 
and  undress  and  feed  himself,  also'  to  attend  to  the  calls  of  nature.  He  can  walk 
ahout  a  part  of  the  time  with  the  aid  of  a  staff. 

This  evidence  was  not  altogether  satisfactory,  but  because  of  'the 
indications  mentioned  it  was  deemed  advisable  to  refer  the  case  for 
special  examination  to  ascertain  whether,  as  a  matter  of  fact,  claimant 
had  had  the  aid  and  attendance  of  another  person  and  whether  the 
same  was  actually  necessary. 

The  special  examination  was  held  in  August,  1901,  and  as  a  result 
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• 
the  claim  was  again  rejected  on  September  4, 1901,  on  the  ground  that 

the  disabilities  for  which  claimant  is  pensioned  did  not  warrant  the 

increase  claimed,  his  condition  being  due  in  part  to  other  disabilities. 

A  new  appeal  from  this  action  has  been  filed,  October  9,  1901. 

In  the  special  examination  the  testimony  of  the  claimant,  his  wife 

and  son,  one  or  two  physicians,  and  one  or  two  neighbors  was  taken. 

The  claimant's  statement  is  to  this  effect: 

The  sight  of  my  right  eye  is  gone.  I  am  unable  to  see  anything  with  my  right 
eye.  I  had  a  very  bad  attack  of  rheumatism  and  heart  trouble  nnd  dyspepsia,  com- 
mencing in  January,  1900.  It  lasted  about  ten  weeks.  I  was  confined  to  the  bed 
and  had  one  spell  of  about  thirty-six  hours,  when  I  was  in  such  miserj',  on  account 
of  pain  all  over  me,  that  I  was  unconscious.  The  pain  finally  settled  in  my  head 
and  right  eye.  The  sight  of  the  right  eye  seemed  to  fail  me  until  April,  1900,  when 
it  left  me  entirely,  and  I  have  not  been  able  to  see  any  out  of  that  eye  since.  I 
candidly  believe  that  rheumatism  caused  it. 

My  pensioned  disabilities  have  increased  in  severity  until  I  am  not  able  to  wait  on 
myself  half  of  the  time.  I  require  aid  and  attendance  all  the  time  when  I  am  con- 
fined to  the  house  and  bed  on  account  of  sick  spells.  Sometimes  when  I  come  down 
town  I  have  to  have  assistance  to  enable  me  to  get  back  home,  and  often  I  am  unable 
to  walk  the  distance  from  my  house  down  town  without  having  to  sit  down  and  rest. 
I  have  been  sent  to  my  house  very  often  in  the  delivery  wagons  of  the  merchants. 
I  will  come  down  town,  give  out,  and  be  unable  to  walk  back  home,  and  will  be  sent 
home.  In  the  si)ell  of  sickness  that  I  had,  lasting  eight  to  ten  weeks  from  January, 
1900,  some  one  had  to  be  with  me  and  wait  on  me  all  the  time.  John  B.  Jone» 
waited  on  me  during  that  spell  for  about  six  weeks.  He  assisted  in  dressing  and 
undressing  me.  My  son,  James  Mclnturff,  visitetl  me  often  and  assisted  to  wait  on 
me  in  dressing  and  undressing.  My  wife  and  daughter  often  assisted  me  up  and 
down  stairp. 

I  had  another  attack  in  January,  1901,  that  lasted  me  until  April.  During  that 
spell  of  sickness  I  was  waite<l  on  by  the  members  of  my  immediate  family  and  by 
my  son  James,  but  no  outside  persons,  for  I  was  not  able  to  hire  them.  All  of  that 
time,  from  and  including  January  until  along  in  April,  I  was  confined  to  the  house 
and  one-half  or  two-thirds  of  the  time  confined  to  the  bed.  The  cause  of  my  sick- 
ness was  dyspepsia  and  rheumatism.  After  this  spell  I  got  so  that  I  could  go  around. 
I  suffered  a  relapse  while  down  town  and  had  to  be  hauled  home,  and  I  was  confined 
to  the  house  or  bed  for  about  four  or  five  weeks.  That  relapse  came  on  me  about  the 
1st  of  May.  I  have  not  had  a  spell  since.  I  have  been  coming  down  town  now 
without  conveyance  about  twenty  or  twenty -five  days.  Sometimes  I  can  come 
down  town  and  return  home  alone,  and  sometimes  I  have  to  be  carried  home  in 
a  conveyance. 

When  I  am  down  sick,  as  I  was  in  January,  1900,  and  January  and  May,  1901,  some 
person  hati  to  be  with  me  all  the  time  to  wait  on  me,  assist  about  changing  my  clothes, 
bring  my  victuals,  etc.  Since  I  became  able  to  go  around,  I  require  the  presence  of 
some  other  person  to  aid  me  when  I  put  my  clothes  on.  I  can  usually  attend  to  the 
calls  of  nature  unaided.  I  can  manage  to  slip  my, clothes  off  when  I  retire  at  night, 
and  I  can  sometimes  arrange  my  clothes  when  I  get  up  in  the  morning,  but  it  is 
impossible  for  me  to  put  on  an  undersliirt  unaided.  Neither  can  I  put  on  my  coat 
without  some  one  to  help  me,  for  the  rea.«?on  I  am  unable  to  get  my  hand  above  my 
head.  1  am  unable  to  extend  my  hand  back  sufficiently  to  enable  me  to  place  my 
hand  in  the  sleeve  and  draw  the  coat  upon  my  shoulders.  I  can  put  on  other  gar- 
ments, as  panti?,  shoes  and  socks,  and  tie  my  shoes  unaideil.  I  have  not  been  able 
to  put  on  my  overcoat  without  assistance  for  about  eight  years.     The  reason  that  I 
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am  unable  to  put  on  my  coat  or  ehirt  unaided  is  on  account  of  rheumatism  in  my 
shoulders,  which  prevents  me  from  raising  my  arms  above  my  head.  I  am  unable 
to  show,  by  any  person  outside  of  my  immediate  family,  that  I  require  help  when 
dressing. 

This  statement  of  the  claimant  as  to  the  aid  and  attendance  needed 
during  his  spells  of  sickness,  and  the  assistance  required  in  putting  on 
his  coat  and  shirt  is  corroborated,  as  before  stated,  by  the  testimony 
of  claimant's  wife  and  son.  The  only  other  assistance  he  requires 
appears  to  be  in  going  up  and  down  stairs  at  times,  and  being  conveyed 
home  when  he  has  become  exhausted  while  down  town.  The  physi- 
cians and  neighbors  do  not  testify  to  any  more  than  this,  their  state- 
ments only  detailing  the  facts  as  to  such  assistance  being  rendered  on 
a  few  occasions  within  their  observation.  Whether  these  things  con- 
stitute such  aid  and  attendance  as  is  contemplated  by  the  statute  is 
extremely  doubtful.  In  the  first  place  it  may  be  remarked  regarding 
the  two  spells  of  sickness,  one  early  in  1900  and  the  other  in  the  first 
part  of  1901,  that  they  are  hardly  to  be  considered  factors  in  the  con- 
dition which  would  give  title  in  a  claim  of  this  kind.  During  the  con- 
tinuance of  these  sicknesses  pensioner  doubtless  required  and  received 
almost  constant  aid  and  attendance,  but  the  spells  of  sickness  were  of 
only  a  few  weeks'  duration  and  were  separated  by  a  long  interval. 
The  same  need  of  attention  might  exist  in  the  case  of  one  who  has  far 
less  peimanent  disabilities,  and  who  ordinarily  would  not  be  totally 
disabled  for  manual  lal)or.  Even  a  man  of  uniformly  good  health  is 
liable  to  attacks  of  sickness  which  confine  him  to  the  house  and  bed  for 
weeks  at  a  time. 

As  for  the  permanent  and  continuing  need  of  help  in  this  case^ 
growing  out  of  the  disabilities  for  which  pension  has  been  allowed, 
there  does  not  appear  to  be  any  except  in  so  far  as  the  rheumatism  of 
the  arms  and  shoulders  prevent  the  free  movement  thereof,  and  this 
only  to  the  extent  of  preventing  him  from  putting  on  his  coat  or  shirt. 
There  is  no  special  reference  to  the  other  disabilities  as  interfering 
with  the  daily  functions  of  life.  The  mere  matter  of  assistance  in 
putting  on  a  coat  or  shirt  is  not  believed  to  be  such  condition  as  was 
contemplated  by  the  statute  in  providing  the  higher  rate  of  pension. 
As  for  the  help  which  pensioner  requires  and  receives  by  reason  of 
his  going  away  from  home  and  at  times  becoming  exhausted  so  that 
he  has  to  be  conve^-ed  home,  it  may  be  stated  this  is  hardly  a  situation 
for  which  the  law  intended  to  provide.  It  would  seem  to  be  altogether 
optional  with  the  pensioner  whether  he  leaves  home  or  not,  and  know- 
ing that  he  is  liable  to  become  prostrated  by  overexertion,  he  does  so 
at  his  own  risk.  Besides,  it  is  not  clear  that  this  condition  of  need 
grows  out  of  the  disabilities  for  which  he  is  pensioned,  but,  having 
other  disabilities  and  being  69  years  of  age,  it  is  more  than  likely  that 
these  latter  contribute  largely  to  the  periods  of  exhaustion. 

There  is  a  further  point  to  be  noted  in  the  case,  which  must  have 
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some  influence  in  the  determination  of  the  issue.  Even  if  it  was 
absolutely  necessary  for  the  pensioner  to  go  away  from  home,  and 
occasionally  to  be  conveyed  back  in  a  vehicle,  and  if  the  helping  with 
his  coat  and  shirt  could  be  regarded  as  personal  aid  and  attendance, 
still  these  are  simple  offices  which  of  themselves  would  hardly  call  for 
remuneration  of  any  one  perfonning  them.  The  statute  clearly  con- 
templates a  condition  wherein  the  aid  and  attendance  rendered  would 
not  onlv  be  necessary  but  would  be  a  tax  upon  the  financial  resources 
of  the  pensioner.  Hence  the  provision  of  the  large  sums  for  the  fii-st 
and  the  intermediat-e  grades  of  pension. 

Taking  into  consideration  the  descriptions  of  the  disabilities  for 
which  pension  has  l^een  allowed  and  the  actual  extent  to  which  these 
contribute  in  the  help  the  pensioner  needs  and  receives  it  is  not 
believed  that  the  intent  of  the  law  has  been  met  in  his  case.  He  is  not 
entitled  to  either  the  $50  or  $72  per  month  rating.  The  rejection  of 
the  claim  is  accordingly  affirmed. 


desertion-mixoils-mir.itary  age- voidable  enlistment. 
Francis  M.  Samuels,  alias  Charles  Smith. 

Claimant  having  enlisted  when  he  was  over  18  years  of  age  in  1861,  and  deserted 
from  said  service,  and  subsequently  reenlisted,  has  no  title  to  pension  under  the 
act  in  question. 

Assistant  Secretary  F.  Z.  Carapbell  to  the  Canwiisshmei' of  Pensicnis^ 

Novemler  SO,  1901. 

Francis  M.  Samuels,  alias  Charles  Smith,  formerlj^  sergeant  Com- 
pany F,  Eleventh  Indiana  Volunteer  Cavalry,  filed  a  claim  for  pension 
under  the  act  of  June  27,  1890,  alleging  rheumatism  in  legs  and  feet, 
heart  disease,  lung  trouble,  and  chills  and  fever.  This  claim  was 
rejected  July  30,  1898,  on  the  following  stated  grounds: 

No  title  under  the  act  of  June  27,  1890,  by  reason  of  desertion,  as  shown  by  the 
records  of  the  War  Department. 

July  5,  1899,  the  claimant  filed  an  appeal  to  the  Department  alleg- 
ing that  he  never  intended  to  desert  from  his  first  service,  also  making 
the  following  contention: 

That  even  allowing  the  record  of  the  first  service  to  be  true  (which  we  deny)  we 
claim  the  benefit  of  a  decision  in  the  claim  for  pension  of  Jasper  M.  Stine,  Company 
M,  Sixteenth  Illinois  Cavalry,  relating  to  the  pensionable  status  of  minors  who 
deserted  from  the  service,  in  which  decision  it  is  held,  as  Jasper  M.  Stine  was  a 
minor,  although  he  deserted  his  first  service,  yet  he  was  pensionable  for  his  second 
service.  Hence,  under  this  ruling,  we  claim  that  Francis  M.  Samuels  is  entitled  to 
pension,  as  the  record  of  his  enlistment  paper  will  show  he  was  bom  April  5,  1842, 
hence  was  a  minor. 
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The  isstie  raised  by  this  appeal,  it  will  be  noted,  is  the  question  of 
claimant's  minoritj'  at  the  date  of  his  first  enlistment. 

The  record  discloses  that  this  claimant  first  filed  a  claim  under  the 
act  of  June  27,  1890,  which  was  rejected  May  26, 1896,  on  the  same 
gi'ound  as  stated  above.  Appeal  was  taken  to  the  Department,  and  on 
October  10,  1896,  an  opinion  was  rendered,  affirming  the  action  of  the 
Bui'eau,  in  which  it  was  held: 

The  records  of  the  War  Department  showing  that  this  appellant  deserted  from  his 
first  term  of  enlistment  for  service  in  the  war  of  the  rebellion,  and  has  never  been 
honorably  discharged  therefrom,  and  that  the  War  Department  declines  to  remove 
said  charge  and  grant  him  an  honorable  discharge,  he  has  no  title  to  pension  under 
any  existing  law  on  account  of  disability  incurred  in  said  war  or  service  performed 
therein.    Lessor's  appeal,  decided  March  30, 1896,  No.  55,  advance  sheets,  vol.  8,  P.  D. 

A  motion  for  reconsideration  was  filed,  and  on  November  20,  1897, 
the  Department  denied  said  motion,  and,  in  the  course  of  the  opinion, 
cited  the  following  cases  in  support  of  the  decision  that  claimant  had 
no  pensionable  status  under  the  law: 

Joseph  C.  Williams  (7  P.  D.,  218);  Isaac  W.  Babb,  alias  John  Dun- 
lap  (8  P.  D.,  59);  Syprian  Archambault  (6  P.  D.,  240);  George  Lessor 
<8P.  D.,  114). 

Said  opinion  concluded  as  follows: 

The  facts  relative  to  claimant's  desertion  should  be  presented  to  the  War  Depart- 
ment on  an  application  to  remove  the  charge  of  desertion;  for,  until  this  charge  is 
removed  from  the  record  of  that  Department,  claimant  has  no  title  to  pension. 

It  is  to  be  observed  that  the  claim  is  precisely  in  the  same  condition 
as  when  it  was  adversely  determined  by  the  Department  in  the  two 
opinions  above  noted,  except  that  the  claimant  now  raises  the  point 
that  he  was  a  minor  when  he  enlisted  in  1861,  and  therefore  his 
desertion  from  the  first  service  was  not  such  a  desertion  as  would  bar 
him  from  pension  on  account  of  a  second  service,  and  cites  the  case  of 
Jasper  M.  Stine  (9  P.  D.,  488),  in  support  thereof. 

In  that  c&se  the  following  lang^iage  is  used: 

Enlistment  is,  essentially,  a  contract  (Winthrop  on  Military  Law,  vol.  1,  p.  773), 
and  the  general  rule  is  that  a  minor  is  not  bound  by  his  contract  unless  the  same  is 
manifestly  beneficial  to  him.  But,  like  marriage,  enlistment  is  a  contract  sui  gen- 
eris, the  rules  which  apply  to  contracts  in  general  being,  with  respect  to  it,  modified 
by  considerations  of  expediency  or  public  policy.  It  is  necessary  for  the  general 
good  that  the  Government  should  be  able  to  command  the  services  of  all  its  citizens, 
of  whatever  age,  whenever  the  exigencies  of  the  country  require  it,  and  this  neces- 
sity overrides  the  usual  rights  of  individuals.  Hence  it  is  held  that  Congress  may 
constitutionally  authorize  the  enlistment  into  the  military  service  of  the  United 
States  of  any  minors,  either  with  or  without  the  consent  of  their  parents  or  guard- 
ian.s.  (Story,  J.,  in  United  States  v,  Bainbridge,  1  Mason,  81;  in  the  matter  of  Riley, 
1  Benedict,  410;  in  the  matter  of  Beswick,  26  How.  Pr.,  151.) 

And  CongresB  has,  by  appropriate  legislation,  exercised  its  constitutional  rights  in 
this  regard,  (See  acts  of  April  30,  1790;  March  3,  1795;  March  16,  1802;  January 
11,  1812;  January  20,  1813;  January  29, 1813;  December  10, 1814;  February  13, 1862; 
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and  July  4, 1864, )  In  all  thei»e  statutes,  except  the  last,  the  minimum  age  for  enlist- 
ment is  fixed  at  18  years;  in  the  last,  enlistments  (with  the  consent  of  parents  or 
guartlians)  of  persons  as  young  as  16  are  legalized.  No  act  has  ever  l>een  passed 
authorizing  the  enlistment  in  the  Army  of  persons  under  the  age  of  16  years.  By 
section  1118  of  the  Revised  Statutes  the  enlistment  of  B«oh  persons  is  expressly 
prohibited. 

According  to  the  facts  in  the  case  under  considemtion  the  claimant 
was  19  years  of  age  at  the  date  of  his  first  enlistment.  At  that  age 
Congress  declared  him  of  lawful  age  for  enlistment  into  the  military 
service  of  the  United  States.  It  is  clear  the  Stine  case  (supra)  is  not 
in  point  with  claimant's  case.  Stine  was  under  16  years  of  age  when 
he  enlisted,  and  his  conti-act  of  enlistment  was  void,  or  at  least  voidable. 
But  waiving  any  question  that  might  be  raised  because  of  dictum 
expressed  in  the  Stine  case  (supra),  it  is  only  necessarj^  to  refer  to  the 
case  of  Aura  HetheringtcTn  (10  P.  D.,  355),  where  the  facts  are  sub- 
stantiall}^  as  they  are  in  the  case  under  consideration,  and  where  the 
Stine  case  (supra)  was  discussed.     In  that  case  it  was  held: 

I  am  therefore  oi  the  opinion  that  a  minor  18  years  of  age  could  enter  into  a  valid 
contract  of  enlistment  in  the  United  States  regular  or  volunteer  service  in  1861,  and 
that  prior  to  the  act  of  May  15,  1872,  such  enlistment  w^  valid  without  the  written 
consent  of  parent  or  guardian;  that  soldier's  first  enlistment  and  his  desertion  there- 
from bars  his  widow  from  receiving  a  pension  under  the  act  of  June  27,  1890. 

The  first  condition  of  her  title  to  pension  under  said  act  is  that  her  huslwind  shall 
have  served  ninety  days  or  more  in  the  Army  or  Navy  of  the  Unitetl  States  during 
the  late  war  of  the  rebellion  and  been  honorably  discharged,  and  it  has  l)een  uni- 
formly held  by  this  Department  that  soldier  must  have  been  honorably  dificharged 
from  the  service  contracted  to  l>e  performed  during  the  war  of  the  reljcUion  to  entitle 
him  or  his  widow  to  a  pension  under  said  act.  See  instructions  to  Commissioner  of 
Pensions  by  Assistant  Secretary  Bussey  (4  P.  D.,  225);  Susan  Colgin  (5  P.  D.,  127); 
James  CuUen  (6 P.  D.,  72);  Kate  Eibel  (7  P.  D.,  179);  Mary  E.  Walker  (Ibid,  197); 
Elizabeth  J.  Halfhill  (8  P.  D.,  467);  Bessie  C.  Wheeler  (9  P.  I).,  155);  Susan  Williams 
(10  P.  D.,  92),  and  De  Witt  C.  Nash  (Ibid,  141). 

In  the  case  of  Stephen  F.  Monthony  (11  P.  D.,  103)  the  Department 
held:     . 

In  1861  the  enlistment  of  a  minor  under  the  a^  of  18  years  was  voidable,  and  a  repudi- 
ation of  such  enlistment  on  the  part  of  the  minor  by  the  act  of  desertion  would  con- 
stitute no  bar  to  pension  on  account  of  a  disability  incurred  during  the  period  of  the 
second  enlistment. 

In  the  case  of  Edward  E.  Napier  (11  P.  D.,  240)  it  wa.s  held: 
This  claimant  being  over  18,  but  under  21,  years  of  age  at  the  date  of  his  enlist- 
ment in  June,  1861,  such  enlistment  was  valid  and  binding  upon  him;  and  any  dis- 
ability incurred  by  him  during  the  term  of  such  enlistment,  but  after  his  desertion 
therefrom  and  while  serving  in  the  United  States  Navy,  was  not  contracted  in  line 
of  duty. 

Under  those  decisions  the  claimant's  first  enlistment  was  a  valid  enlist- 
ment, and  his  desertion  therefrom  is  a  bar  to  his  claim  under  the  act 
of  June  27,  1890.  As  has  been  stated  in  former  departmental  opin- 
ions, the  only  relief  for  this  claimant  is  in  the  War  Department,     So 
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lonfjf  as  he  is  borne  on  the  rolls  there  as  a  deserter  he  has  no  pensionable 
status. 
This  action  of  the  Bureau  is  affirmed. 


MTS^OKS-WrDOWS-nEMATlRIAGE— ACT  OF  MAKCH  3,  1866. 

Rhoda  E.  Tuten  (widow). 

Section  4  of  the  act  of  March  3,  1865,  placed  title  in  the  minora,  to  the  exchision  of 
the  widow,  provided  the  widow  remarried  without  payment  to  her  of  any  part  of 
the  pension;  and  said  section  was  not  repealed  or  modified,  bo  far  as  such  issue 
is  concerned,  hy  any  act  prior  to  March  30, 1868,  the  date  on  which  the  claim  of 
the  widow  herein  was  rejected. 

Am^tant  Secn^etainf  F.  Z.  Campbell  to  the  Comm!.sslo7ier  of  Pensiom^ 

N(y\^etnler  SO,  1901. 

Rhoda  E.,  as  widow  of  Wiley  Tuten,  formerly  private  in  Company 
A,  Fifth  Tennessee  Volunteer  Infantry,  filed  her  application  under  the 
general  law  on  July  15,  1865,  claim  being  rejected  on  September  24, 
1891,  on  the  ground  that  the  pension  having  been  paid  to  the  minor 
children,  claimant  was  without  title.  An  appeal  was  filed  on  June  24, 
1899. 

The  facts  in  the  case  are  as  follows:  Soldier  enlisted  on  February  25, 
1862;  died  in  the  service  on  April  2,  1863;  the  widow  filed  her  applica- 
tion on  July  15,  1865,  and  she  remarried  on  November  10,  1867,  her 
claim  for  pension  not  having  been  adjudicated.  The  guardian  of  the 
minors  executed  a  declaration  in  behalf  of  the  said  minors  on  Decem- 
ber 2,  1867,  the  date  of  filing  not  being  of  record,  and  pension  was  paid 
on  behalf  of  said  minors  from  the  date  of  the  father's  death  up  to  the 
date  of  their  pensionable  majoiitv  under  action  of  April  8,  1868. 

The  issue  in  this  case  is  wholly  one  of  law,  and  must  be  governed 
by  the  bvw.s  in  force  at  the  time. 

Section  2  of  the  act  of  July  14,  1862,  is  as  follows: 

That  if  any  officer  or  other  person  named  in  the  first  section  of  this  act  has  died 
Fincethe4th  day  of  March,  1861,  or  shall  hereafter  die,  hy  reason  of  any  wound 
received  or  disease  contracted  while  in  the  service  of  the  United  States  and  in  the 
line  of  duty,  his  widow,  or  if  there  be  no  widow,  his  child  or  children  under  16  years 
of  age,  shall  Ije  entitled  to  receive  the  same  pension  as  the  husband  or  father  would 
have  been  entitled  to  had  he  been  totally  (iisabled,  to  commence  from  the  death  of 
the  hu>5band  or  father,  and  to  continue  to  the  widow  during  her  widowhood  or  to 
the  child  or  children  until  they  severally  attain  to  the  age  of  16  years,  and  no  longer. 

The  seventh  section  of  the  act  of  July  4,  1864  (13  Stat.  L.,  388),  is 
a.s  follows: 

That  on  the  remarriage  of  any  widow  receiving  a  pension  such  j)ension  shall 
terminate  and  shall  not  l)e  renewed  sliouFd  she  again  become  a  widow. 

Section  4  of  the  act  of  March  3,  1865  (13  Stat.  L.,  499),  being  an 
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act  entitleu  ''An  act  supplementary  to  the  several  acts  relating  to  pen- 
sions," is  as  follows: 

That  if  any  officer  or  other  person  named  in  the  first  section  of  an  act  entitled 
**An  act  to  grant  pensions,"  approved  July  14, 1862,  has  died  since  the  4th- day  of 
March,  1861,  or  shall  hereafter  die  by  reason  of  any  wounds  received  or  disease  con- 
tracted while  in  the  service  of  the  United  States  and  in  the  line  of  duty,  his  widow, 
or  if  there  be  no  widow,  or  in  case  of  her  death  or  marriage  ^-ithout  payment  to  her 
of  any  part  of  the  pension  hereinafter  mentioned,  his  child  or  children  under  16 
years  of  age  shall  be  entitled  to  receive  the  same  pension  as  the  husband  or  father 
would  have  been  entitled  to  under  said  act  had  he  been  totally  disabled,  to  commence 
from  the  death  of  the  husband  or  father  and  to  continue  to  the  widow  during  her 
widowhood  or  to  the  child  or  children  until  they  severally  attain  to  the  age  of  16 
years,  and  no  longer:  Provided,  That  when  such  pension  has  been  or  shall  hereafter 
be  paid  to  the  widow  such  child  or  children  shall  only  be  entitled  to  receive  the  pen- 
sion to  commence  from  the  death  or  marriage  of  such  widow  and  [to]  continue  as 
aforesaid:  Provided  further ,  That  nothing  herein  contained  shall  be  congtrued  to 
repeal  or  modify  the  tenth  section  of  an  act  entitled  "An  act  supplementary  to  *An 
act  to  grant  pensions,'  approved  July  14,  1862,''  approved  July  4, 1864,  and  said  sec- 
tion is  heroby  required  to  be  in  full  force  and  effect  in  all  cases  arising  under  this  act 
to  which  said  section  is  applicable,  saving  and  excepting  such  cases  as  are  embraced 
in  the  preceding  provisos. 

It  is  noted  that  the  brief  face  in  the  case  under  consideration  recites 
that  the  claimant's  application  was  filed  on  May  15,  1867,  but  a  care- 
ful inspection  of  the  papers  shows  that  her  original  application  was 
filed  on  July  15,  1865,  and  that  the  document  filed  on  Maj"  15,  1867, 
was  but  a  supplemental  affidavit.  July  15,  1865,  will  then  be  consid- 
ered as  the  date  on  which  her  original  application  was  filed,  and  the 
laws  hereinbefore  quoted  are  the  onlj^  ones  which  would  have  any 
bearing  upon  the  issue  at  date  of  filing. 

It  is  beyond  controversy  that  section  2  of  the  act  of  July  14,  1862, 
when  taken  by  itself,  would  give  this  claimant  a  title  to  pension,  said 
pension  to  commence  from  the  death  of  her  husband  and  to  continue 
to  her  during  her  widowhood.  The  seventh  section  of  the  act  of  July 
4, 1864,  has  no  immediate  bearing  upon  the  issue,  but  is  valuable  only 
in  this  discussion  as  showing  that  if  the  soldier  left  a  widow  she  would 
be  entitled  to  a  pension,  her  title  to  fall  when  she  remarried. 

Section  4  of  the  act  of  March  3, 1865,  appears  to  provide  for  another 
contingency,  viz,  that  of  the  disposition  of  the  pension  in  case  of  the 
death  or  remarriage  of  the  widow  without  payment  to  her  of  any  part 
of  the  pension  to  which  she  might  have  been  entitled  prior  to  her 
death  or  remarriage.     As  to  this,  the  act  states  in  express  terms: 

In  case  of  her  death  or  marriage  without  payment  to  her  of  any  part  of  the  pension 
hereafter  mentioned,  his  child  or  children  under  16  years  of  age  shall  be  entitled  to 
receive  the  same  pension  as  the  husband  or  father  would  have  been  entitled  to  under 
said  act  had  he  been  totally  disabled,  to  commence  from  the  death  of  the  husband  or 
father. 

The  effect  of  this  act  seems  to  be  plain  and  unequivocal  in  that  if  the 
widow  remarries  without  payment  to  her  of  an}-  part  of  the  pension 
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to  which  she  might  be  entitled,  then,  if  there  are  children  under  16 
years  of  age,  such  children  would  be  entitled  to  the  pension  to  the 
exclusion,  absolute,  of  the  widow.  There  appears  to  be  no  escape 
from  this  conclusion,  and  while  the  claimant  had  title  when  she  filed 
her  application  on  Jul}'^  15, 1865,  yet  if  she  remarried  prior  to  the  pay- 
ment of  any  part  of  the  pension  to  which  she  had  title,  then  her  title 
fail3  and  the  pension 'must  go  to  the  children. 

The  within  widow's  (*.laim  appears  to  have  been  summarily  disposed 
of  on  March  30,  1868,  the  records  showing  ''Mar.  30-'68— Rejected- 
Remarried.  Letter  to  attorney."  Prior  to  such  action,  however,  the 
act  of  July  25,  1866  (14  Stat,  L.,  231),  was  approved,  the  sixth  section 
thereof  being  as  follows: 

That  nothing  in  the  fourth  section  of  an  act  entitled  '*  An  act  supplementary  to  the 
several  acts  relating  to  pensions,"  approved  March  30,  1865,  or  in  any  other  sup- 
plementar}'  or  amendatory  act  relating  to  pensions,  shall  be  so  construed  as  to  impair 
the  right  of  a  widow  whose  claim  for  a  pension  was  pending  at  the  date  of  her  remar- 
riage to  the  pension  to  which  she  would  otherwise  be  entitled  had  her  deceased 
husband  left  no  minor  child  or  children  under  the  age  of  16  years. 

While  at  first  blush  this  section  last  quoted  might  seem  to  give  the 
widow  a  pension  after  her  remarriage,  provided  her  claim  was  pend- 
ing therefor  at  the  date  of  her  remarriage,  yet  a  careful  analysis  of 
the  language  of  the  section  in  question  appears  to  plainly  demonstrate 
that  the  right  of  the  widow  to  the  pension,  which  was  pending  at  the 
date  of  her  remarriage,  is  confined  wholly  to  the  right  which  she  might 
exercise,  provided  there  were  no  minor  children  left  by  the  soldier. 
A  careful  reading  of  section  6  of  the  act  of  July  25,  1866,  in  connec- 
tion with  section  4  of  the  act  of  March  3,  1865,  leads  the  Department 
to  conclude  that  the  act  of  March  3,  1865,  placed  the  title  in  the 
minors,  provided  the  widow  remarried  prior  to  the  payment  to  her  of 
any  part  of  the  pension  to  which  she  might  have  been  entitled,  and 
that  the  act  of  July  25,  1866,  does  not  limit  such  minors'  rights,  but 
simply  provides  that  if  there  are  no  minor  children,  then  the  widow 
may  take  up  to  the  date  of  her  remarriage. 

There  having  been  no  further  legislation  upon  the  issue  in  question 
until  July  27,  1868,  and  the  minors  having  filed  a  declaration  presum- 
ably prior  to  July  27,  1868,  said  declaration  having  been  executed  on 
December  2,  1867,  the  conclusion  appears  to  be  unavoidable  that  this 
claimant's  title  passed  to  the  minor  children  upon  her  remarriage  by 
virtue  of  the  act  of  March  3,  1865. 

That  the  rights  of  a  widow  who  remarries  were  somewhat  obscure 
and  not  wholly  defined  by  law  is  evidenced  by  the  fact  that  on  July 
27,  1868,  an  act  was  approved  (15  Stat.  L.,  237),  section  10  of  said  act 
being  as  follows: 

That  the  remarria^^  of  any  widow  or  dependent  mother,  otherwise  entitled  to  a 
pension  prior  to  the  application  therefor,  or  to  the  issue  of  pension  certificate  to  her, 
shall  not  debar  her  right  to  a  pension  for  the  period  elapsing  from  the  death  of  her 

Digitized  by  VjOOQ IC 


86  DECISIONS   BELATING   TO   PENSIONS. 

husband  or  son,  on  account  of  whose  sendee  and  death  she  may  claim  a  pension  to 
her  remarriage:  Proiided,  however y  That  nothing  in  this  section  shall  be  construed  to 
repeal  or  modify  the  fourth  section  of  an  act  entitled  **  An  act  supplementary  to  the 
several  acts  granting  pension,"  approved  March  3,  1865. 

This  section  provided,  first,  that  the  tiling  of  an  application  by  a 
widow  prior  to  her  remarriage  was  not  necessary  in  order  to  perpet- 
uate her  right,  and,  second,  the  provision  shovjs  clearh^  that  it  wa.s 
the  intent  of  Congress  that  the  rights  granted  in  the  act  of  March  3, 
1865,  should  remain  inviolate.  No  other  legislation  upon  the  point  at 
issue  appears  to  have  been  had  up  to  the  date  of  the  revision  of  the 
pension  laws,  which  took  place  under  an  act  approved  on  March  3, 
1872.  The  last  section  quoted  is  inserted  herein  in  order  that  it  may 
be  seen  that  it  appeared  to  be  the  intent  of  Congress,  not  only  by  the 
act  of  July  25,  1866,  but  by  the  act  of  July  27,  1868,  that  the  minors'* 
rights,  described  in  the  act  of  March  3, 1865,  should  remain  as  granted 
in  the  last-mentioned  act. 

The  issue  raised  by  the  appeal  in  the  c*ase  at  bar  appears  to  have 
been  first  raised  in  this  Department  in  the  case  of  Catharine  Jones, 
widow  (7  L.  B.  P.,  284).  In  the  opinion  in  this  case  Secretary  Cox 
held,  on  April  19,  1870,  that  a  widow's  remarriage  while  her  pension 
claim  was  pending  barred  her  title,  provided  there  were  minor  chil- 
dren. The  issue  was  again  })efore  the  Department  in  the  case  of  the 
widow  of  John  Bois  Claise  (1  P.  D.,  o.  s.,  13),  dated  Novem})er  15, 
1872.  In  the  opinion  accompanying  this  case  Acting  Secretary-  Cowen 
held  that  the  act  of  July  25, 1866,  and  the  act  of  July  27, 1868,  enlarged 
the  widow's  right  to  the  extent  that,  notwithstanding  the  fact  there 
were  minor  children,  the  widow  would  take  up  to  the  date  of  her  remar- 
riage. The  decisions  are  silent  from  the  date  of  the  last-mentioned 
one  up  to  September  10,  1880,  when  Acting  Secretary  Bell,  in  the 
opinion  in  the  case  of  Martha  Watson  (7  P.  D.,  o.  s.,  212),  held  that 
the  act  of  March  3,  1865,  placed  title  in  the  minors  if  the  widow 
remarried  l)efore  payment  to  her  of  any  part  of  the  pension,  and  that 
the  acts  of  July  25,  1866,  and  July  27,  1868,  did  not  alter  the  minoi-s' 
right  as  described  in  the  act  of  March  3,  1865. 

The  facts  in  the  case  of  Martha  Watson  were  identical,  or  rather 
equivalent,  to  the  ones  in  the  case  at  bar,  and  the  fallacy  of  the  ruling 
made  by  Acting  Secretary  Cowen  is  plainly  apparent,  for  the  reason 
that  he  totally  ignored  the  fact  that  the  act  of  July  25,  1866,  did  not 
pretend  in  an}'  manner  to  impair  the  rights  bestowed  upon  the  minors 
in  the  act  of  March  3,  1865,  but  simply  gave  the  widow  a  right  to 
pension,  notwithstanding  the  fact  that  she  had  remarried,  if  her  claim 
was  pending  at  the  date  of  her  remarriage,  provided  that  there  were 
no  minor  children;  and  further,  he  did  not  take  into  consideration  tlje 
proviso  in  the  act  of  July  27, 1868,  which  proviso  distinctly  stated  that 
the  said  act  did  not  repeal  or  modify  the  fourth  section  of  the  act  of 
March  3,  1865.  '  f-  \ 
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The  issue  in  the  case  at  bar  came  up  collaterally  before  Assistant 
StHTetary  Bussej^  in  the  cases  of  the  widow  of  William  S.  Colderan 
(4  P.  D.,  J:18)  and  the  widow  of  Perry  Jackson  (6  P.  D.,  230),  and 
while,  as  stated,  the  Issue  was  but  collateral,  yet  the  trend  of  the 
decisions  in  the  last  two  cases  is  to  the  effect  that  the  act  of  March  3, 
1S65,  placed  the  title  in  the  minora,  provided  the  widow  died  or  remar- 
ried prior  to  the  payment  to  her  of  any  part  of  the  pension. 

It  is  held  that  on  the  date  of  the  rejection  of  the  within-named 
widow'«  claim,  viz,  on  March  30,  1868,  the  law  then  in  force  cut  off 
her  title  to  any  pension  under  her  then  pending  claim,  and  that  the 
action  of  the  Government  in  paying  the  pension  to  the  minors  was  in 
accordance  with  law.  It  logically  follows  that  the  rejection  of  this 
widow's  claim  on  December  24,  1891,  should  be  sustained. 

Action  affinned. 


increase-i>i8abii.rry-rate-i>kfectrve  vision. 

William  Moore. 

Appellant  is  adequately  pensioned  at  third  grade  for  the  degree  of  disability  shown 
to  result  from  the  loss  of  left  eye,  affecting  sight  of  right  eye,  from  gunshot 
wound,  it  appearing  that  he  ha^  one-tenth  vision  remaining  in  right  eye,  which 
would  enable  him  to  perform  some  coarse  manual  labor  not  r^uiring  much 
acuity  of  vision,  and  not,  therefore,  incapacitating  for  all  manual  labor,  entitling 
him  to  the  second  grade  rate. 

Amsta/nt  Seci^etary  F.  Z.  Campbell  to  the  Ccymviismyiier  of  Peimo7\%^ 

Novetnber  30^  1901. 

The  appellant  in  this  case,  William  Moore,  late  second  lieutenant 
Company  C,  Seventh  Iowa  Infantr}%  is  now  pensioned  at  the  rate  of 
l'24  per  month  (third  grade)  for  loss  of  left  eye,  affecting  right,  from 
gunshot  wound. 

In  an  application  for  increase,  filed  January  17,  1898,  the  pensioner 
alleged  that  loss  of  sight  of  right  ej^e  incapacitates  him  for  the  per- 
formance of  manual  labor  or  any  kind  of  labor  by  which  he  can  earn 
a  support  for  himself,  and  that  he  ''can  not,  without  great  pain,  read 
for  any  length  of  time."  He  also  said  that  he  was  suffering  from  loss 
of  hearing,  of  left  ear,  but  failed  to  allege  any  specific  cause  thereof. 

Pursuant  to  his  said  claim  for  increase,  the  pensioner's  ej^es  were 
examined  by  an  expert  (oculist),  October  28,  1898.  According  to  the 
report  of  that  examination  the  following  objective  conditions  were 
found: 

Left  eye:  Anterior  portion  gone  and  upper  lid  adhered  to  the  stump;  there  is  pro- 
fuse lacrymation.  A  part  of  orbit  furnished  by  malar  bone  is  gone.  Outer  end  of 
lidg  grown  together,  making  palpebral  fissure  short  and  narrow. 

Right  eye:   All  appendages  normal;  conjunctiva  normal;  cornea  normal:  pupil 
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about  3  mm.,  but  a  little  sluggish  and  dilates  a  little  unevenly  with  cocaine.  Eye 
somewhat  sensitive  to  light.  Optic  nerve  partly  atrophic;  disk  borders  indistinct; 
vessels  slightly  narrowed;  retina  appears  slightly  oedematous,  but  normal. 

Right  eye:  Vision,  12/200  with  2.50-  20/200. 

Loss  of  one  eye. 

Loss  of  9/10  vision  of  other  eye. 

The  claim  was  rejected  October  13,  1899,  and  an  appeal  from  that 
action  was  filed  Novenjber  4, 1899.  The  appellant  contends  that  he  is 
'^not  able  to  perform  any  manual  labor  on  account  of  blindness  and 
deafness." 

The  deafness  complained  of,  the  appellant  says,  is  in  his  left  ear, 
and  was,  he  now  states,  caused  by  the  same  wound  which  destroyed 
his  left  eye.  He  has,  however,  never  filed  any  formal  application  for 
pension  on  account  of  deafness  as  of  service  origin.  Thei'efore,  if  he 
desires  to  prosecute  any  such  claim  he  should  file  the  same  with  the 
Commissioner  of  Pensions,  who  will  advise  him  as  to  what  further 
steps  it  may  be  necessary  for  him  to  take  in  the  premises. 

Relative  to  the  question  as  to  whether  or  not  the  soldier  should  be 
<jonsidered  as  wholly  incapacitated  for  the  performance  of  manual  labor 
by  reason  of  the  "loss  of  one  eye  and  loss  of  nine- tenths  vision  of  the 
other  e3^e,"  as  was  reported  to  be  the  conditions  existing  at  the  date  of 
the  aforesaid  medical  examination,  the  Department  is  of  the  opinion 
that  while  this  amount  of  damage  to  vision  would  entirely  destroy  the 
earning  capacity  of  one  engaged  in  the  trades  requiring  a  high  degree 
of  visual  acuity,  it  would  not  wholly'  disqualify  one  from  doing  a  cer- 
tain amount  of  coarse  work,  such  as  that  of  a  farmer  or  day-laborer, 
or  engaging,  to  some  extent,  in  the  trades  requiring  only  the  lower 
degree  of  visual  acuity.  And  inasmuch  as  ability  to  perfoi-m  "manual 
labor,"  and  not  ability  to  engage  in  the  higher  professions  or  trades, 
has  been  fixed  by  law  as  the  standard  by  which  the  amount  of  damage 
to  the  earning  capacity  of  a  pensioner,  or  claimant  for  pension,  is  to  be 
gauged,  and  consequently  the  rate  of  pension  (when  nonspecific)  to 
which  he  may  be  entitled  for  the  degree  of  disability  from  which  he  is 
found  to  be  suffering  be  determined,  it  must  be  held  that  this  appel- 
lant is  not  entitled  to  the  rate  fixed  by  law  for  total  incapacity  to  per- 
form manual  labor  ($80  per  month — second  grade). 

That  the  ability  of  this  soldier  to  earn  a  living  by  manual  labor  is 
very  seriously  damaged  by  his  low  degree  of  vision  is  not  questioned, 
and  this  fact  has  been  recognized  by  the  allowance  of  the  third-grade 
rate  ($24  per  month)  in  his  case;  but,  as  above  stated,  it  having  been 
shown  that  he  is  still  capable  of  performing  a  certain  amount  of  work 
not  requiring  much  acuity  of  vision,  he  can  not  be  regarded  as  wholly 
disqualified  for  manual  labor.  The  action  appealed  from  is,  therefore, 
herebv  affiniied. 
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death  cause— disease  of  heart—evidence— rheumatism 
Mary  D.  Ramsey  (widow). 

A  physician  testified  that  he  had  a  clear  recollection  of  treating  appellant  for  rheu- 
matism when  at  home  on  a  furlough  in  1803.  One  neighbor  testified  it  was 
his  understanding,  from  what  the  family  said  when  soldier  was  home  on  fur- 
lough, that  he  had  camp  dysentery  for  one  thing,  and  rheumatism  for  another. 
Another  neighbor  testified  that  in  1863,  when  home  on  furlough,  soldier  com- 
plained of  rheumatism  and  walked  lame,  and  another  swears  that  while  in  the 
service  and  after  discharge  he  frequently  heard  soldier  complain  of  rheumatism 
in  his  lege  and  body,  and  noticed  at  one  time  in  1863  that  he  was  quite  lame,  and 
after  discharge  he  was  still  apparently  suffering  and  disabled  on  account  of 
rheumatism. 

It  is  held  that  soldier's  death  from  disease  of  heart  can  be  accepted  as  due  to  rheu- 
matism contracted  in  the  service  and  line  of  duty. 

Assistant  Secretary  F,  Z.  Campbell  to  the  Commissioner  of  Pensions^ 

December  11,  1901. 

Herewith  are  returned  the  papers  in  the  appealed  pension  case  of 
Marj'  D.  fiamsey,  widow  of  Silas  Ramsey,  who  served  during  the  war 
of  the  rebellion  as  major  and  additional  aid-de-camp  of  United  States 
Volunteers. 

This  is  a  claim  under  the  provisions  of  section  4702,  Revised  Statutes. 
The  claimant's  husband  received  his  appointment  June  13,  1862,  and 
was  mustered  out  April  20,  1866.  He  died  December  18,  1873,  with- 
out having  made  any  application  for  pension.  His  widow  filed  her 
application  April  7,  1891,  and  it  was  rejected  in  July,  1898,  on  the 
ground  that  his  death  was  not  shown  to  have  been  due  to  disease 
contracted  during  his  military  service.  From  that  action  an  appeal 
was  taken  June  30,  1899. 

The  claimant  alleged  in  her  application  that  her  husband  died  of 
heart  failure,  resulting  from  chronic  diarrhea  contracted  during  his 
army  service.  Subsequently,  before  a  special  examiner  on  July  8, 
1897,  she  declared  that  he  also  contracted  rheumatism  in  the  service 
and  that  his  death  was  due  to  the  combined  effects  of  chronic  diarrhea 
and  rheumatism.  The  records  of  the  health  department  of  the  city 
of  Chicago,  where  he  died,  show  that  the  cause  of  death  was  organic 
disease  of  the  heart.  It  is  admitted  by  the  adjudicating  olEcers  of 
the  Pension  Bureau  tha(  he  was  a  sufferer  from  chronic  diarrhea 
contracted  during  his  army  service,  but  it  is  held  that  there  was  no 
pathological  connection  between  that  disease  and  the  disease  of  heart, 
which  was  the  immediate  cause  of  death.  It  is  stated,  however,  that 
''if  rheumatism  is  legally  established  as  of  service  origin,  death  cause 
can  be  accepted  as  a  result  thereof."  (See  opinion  of  medical  referee, 
dated  March  23,  1897.)  It  is  contended  in  the  appeal  that  the  origin 
of  rheumatism  in  the  service  is  established  by  the  testimony  filed. 
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The  records  of  the  War  Department  show  that  Major  Ramsey  was 
absent  from  his  command  on  leave  from  February  3  to  May  23, 1863. 
A  paper  has  been  filed  showing-  that  he  was  granted  leave  of  absence 
February  23,  1863,  for  twenty  days  ''in  consequence  of  protracted 
indisposition  in  the  form  of  chronic  diarrhea."  There  is  no  further 
record  evidence  of  disability. 

The  case,  so  far  as  rheumatism  is  concerned,  rests  upon  the  testi- 
mony of  Dr.  Robert  Boal,  James  M.  and  William  J.  Fort,  and  S.  B. 
Garrigus. 

Dr.  Boal  first  testified  in  1891  to  the  effect  that  he  treated  the 
claimant's  husband  while  the  latter  was  at  home  on  sick  furlough  for 
chronic  diaiThea,.and  prescribed  for  him  occasionally  after  his  dis- 
charge, and  that  he  believed  the  remote  cause  of  his  death  was  the 
intestinal  disease  contracted  during  his  army  service. 

In  reply  to  a  letter  from  the  Pension  Bureau,  asking  him  to  state 
the  nature  of  the  disability  for  which  he  treated  the  soldier  after  dis- 
charge, he  wrote,  under  date  of  March  1,  1892 — 

I  treated  the  late  Maj.  Silas  Ramney  for  chronic  diarrhea  while  at  home  on  leave 
of  absence.  *  *  *  After  his  discharge  I  again  treated  him  and,  according  to  the 
best  of  my  recollection,  it  was  for  the  same  disability.  My  impression  is  that  it  waa 
complicated  with  rheumatism,  but  of  this  I  am  not  positive. 

This  is  the  first  mention  of  rheumatism  as  a  factor  in  the  case  that 
appears  in  the  testimony.  In  an  affidavit  filed  in  May,  1897,  Dr.  Boal 
stated  that  his  attention  having  been  called  to  the  fact  that  Ramsey 
was  at  home  not  only  in  the  spring  of  1863,  but  also  in  1864  and  1865, 
he  was  able  to  recall  that  he  was  suffering  from  a  continuation  of 
chronic  diarrhea  and  the  complication  of  rheumatism  in  the  spring  of 
1864.  Before  a  special  examiner,  in  October,  1897,  he  testified  that 
he  had  a  clear  recollection  of  treating  the  oflScer  for  rheumatism  as 
well  as  for  chronic  diarrhea  while  he  was  at  home  in  the  spring  of  1863. 

Dr.  Boal  is  a  man  of  excellent  reputation,  and,  although  over  90 
years  of  age  when  he  testified  before  the  special  examiner,  the  latter 
states  that  he  found  his  mind  clear  and  his  memory  good.  It  must  be 
doubted,  however,  whether  his  recollection  of  Major  Ramsey's  ail- 
ments was  more  distinct  in  1897  than  it  was  in  March,  1892,  when  he 
stated  that,  while  he  had  an  impression  that  the  chronic  diarrhea  was 
complicated  with  rheumatism,  he  was  not  positive  such  was  the  case, 

James  M.  Fort  testified  in  an  affidavit  fiied  October  22,  1896,  that 
he  saw  the  claimant's  husband  when  he  came  home  on  furlough  in  the 
spring  of  1863,  and  that  he  was  then  suffering  from  chronic  diarrhea 
in  a  very  severe  form;  also  that  he  saw  him  immediately  after  his  dis- 
charge and  that  he  was  then  suffering  from  chronic  diarrhea  and 
rheumatism,  from  which  he  never  recovered. 
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In  his  deposition  before  the  special  examiner  this  witness  said: 

It  was  iny  imdewtanding  he  had  camp  dysentery  for  one  thing  when  home  on 
furlough  and  rheumatism  for  another.  I  know  thm  ixom  what  he  aadd  and  from 
what  the  family  said.  *  »  *  My  recollection  is  soldier  never  walked  free,  and  he 
used  a  cane  after  his  dischaige. 

William  J.  Fort  testified  in  an  affidavit  filed  April  17,  1894,  that  he 
saw  the  claimant's  husband  during  his  service  when  he  was  complain- 
ing of  disability,  which  he  said  unfitted  him  for  service,  the  exact 
nature  of  which  was  unknown  to  affiant.  Before  a  special  examiner, 
on  January  20,  *1898,  witness  testified  that  the  time  he  saw  Major 
Bamsey  was  when  the  latter  came  home  in  the  spring  of  1863,  and 
that  he  then  complained  of  rheumatism  and  walked  lame. 

Stephen  B.  Garrigus  testified  in  an  affidavit  filed  May  10,  1897,  that 
he  was  well  acquainted  with  the  claimant's  husband  during  his  life- 
time, having  been  on  the  friendliest  terms  and  intimately  associated 
with  him  for  about  forty  years;  that  he  met  him  several  times  while 
he  was  yet  in  the  service  and  many  times  after  his  discharge,  and  well 
remembered  of  frequently  hearing  him  complain  of  suffering  much 
from  rheumatism  in  his  legs  and  body,  and  at  times  noticed  he  was 
quite  lame;  that  he  particularlj-  remembered  meeting  him  by  appoint- 
ment at  Springfield,  111.,  about  the  month  of  August,  1863,  when  he 
was  en  route  from  Vicksburg  to  New  York,  and  noticing  he  was  quite 
lame,  and  that  the  soldier  then  told  him  his  rheumatism  was  troubling 
him  very  much;  that  he  remembered  the  same  condition  existed  when 
the  soldier  was  at  home  in  the  spring  of  1864  and  again  in  the  summer 
of  1865,  and  that  when  he  finallj'  returned  home  in  April,  1866,  it  was 
apparent  that  he  was  still  suffering  and  disabled  on  account  of  said 
rheumatism. 

This  witness  testified  before  a  special  examiner  in  December,  1897, 
as  follows: 

I  saw  him  (claimant's  husband)  a  number  of  times  in  service — once  at  Springfield, 
111.,  in  1S62,  and  again  in  1S63,  when  he  was  home  on  sick  leave.  When  I  met  him 
at  Springfield,  in  1862, 1  stopped  overnight  with  him  in  the  same  hotel,  and  he  was 
then  suffering  from  rheumatism;  at  least,  he  showed  by  his  manner  that  there  was 
some  such  thing  the  matter  with  him,  and  he  was  complaining  of  pain  in  his  arms 
and  legs,  and  said  he  thought  he  had  rheumatism.  1  ^aw  him  the  morning  he  got 
home  on  furlough  in  1863  and  h*^  complained  then  of  rheumatism;  and  later  on  I 
met  him  from  time  to  time,  and  on  a  number  of  occasions  he  complained  of  rheu- 
matic pains.  We  are  intimate  friends,  and  I  myself  was  suffering  from  rheumatism, 
which  developed  into  heart  disease,  and  we  frequently  compared  notes  in  relation  to 
our  ailments. 

All  the  witnesses  are  of  good  reputation  for  veracity  and  above  the 
average  in  intelligence.  Garrigus  has  told  a  straightforward  story 
throughout,  and  if  he  is  to  be  believed  there  can  be  little  doubt  that 
the  claimant's  husband  suffered  from  rheumatism  while  in  the  service. 
Dr.  Boal's  "impression'"  us  to  rheumatism  is  not  entirely  without 
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evidential  value,  particularly  in  view  of  the  fact  that  the  mention  of  it 
seems  to  have  been  entirely  spontaneous  with  the  witness  and  not  due 
to  any  prompting  by  the  claimant  as  she  had  not,  at  that  time,  declared 
or  made  any  effort  to  prove  that  her  husband  contracted  rheumatism 
in  the  service.  Other  testimony  in  the  c^se  tends  to  show  that  rheu- 
matism was  present  as  a  factor  in  the  officer's  disability  veiy  soon  after 
his  discharge  if  not  before.  The  undisputed  facts  are  that  he  was  a 
man  of  unusually  robust  health  before  he  entered  the  Army;  that  he 
was  in  the  service  nearly  four  years;  that  he  returned  home  broken  in 
health  and  never  regained  his  former  condition,  and  that  he  died  of 
organic  disease  of  the  heart  less  than  eight  years  after  his  discharge. 
He  is  said  to  have  been  a  man  of  good  habits  and  was,  by  occupation, 
a  lawyer.  After  carefully  considering  all  the  evidence  the  Depart- 
ment is  of  the  opinion  that  it  warrants  the  conclusion  that  the  rheuma- 
tisin  which  was  an  important  factor  in  causing  said  officer's  death  was 
contracted  during  his  military  service.  The  rejection  of  the  widow's 
claim  is  set  aside  and  j^ou  are  respectfully  requested  to  readjudicate 
the  same  in  accordance  with  the  view  above  expressed. 


inckease-disabiucty-kate-defkctrve  vision. 
John  T.  Watson. 

In  the  case  at  bar,  a  pension  at  the  rate  of  $17  per  month  is  held  by  the  Bureau  to  be 
adequate  to  the  degree  of  disability  resulting  from  total  blindness  of  one  eye  and 
loss  of  nine-tenths  vision  in  the  other  eye  from  corneal  opacity.  In  the  case  of 
William  Moore  (12  P.  D.,  87),  considered  by  the  Department  upon  appeal 
November  30,  1901,  the  Bureau  had  allowed  the  third-grade  rate  ($24  per 
month)  for  loss  of  one  eye  from  traumatism,  and  loss  of  nine-tenths  vision  in  the 
other  eye  from  optic  atrophy  resulting  from  said  injury. 

The  inequality  in  the  rates  allowed  by  the  Bureau  in  these  two  cases  for  practically 
the  same  degree  of  inability  to  perform  manual  labor,  of  each  pensioner,  by  rea- 
son of  poor  vision,  demonstrates  the  advisability  of  adopting  some  method  by 
which  a  more  equable  adjustment  of  rates  in  cases  of  ocular  injuries  can  be  made. 

In  the  judgment  of  the  Department  the  rules  laid  down,  the  formulas  evolved,  and 
the  tables  prepared  showing  the  relative  values  of  the  different  defects  of  vision, 
by  Wuidemann  and  Magnus  in  their  joint  work  on  '*The  economic  valuation 
of  vision,"  furnish  a  medium  or  working  basis  for  a  more  uniform  arrangement 
of  rates  in  such  class  of  cases. 

Accepting  their  maximum  and  minimum  limits,  respectively,  of  the  range  of  visual 
acuity  necessary  as  a  condition  of  success  in  the  performance  of  manual  labor, 
namely,  0.50  (one-half)  to  0.05  (one-twentieth)  of  the  full  scientific  standard, 
as  being  both  practical  and  approximately  correct,  though  not  controlling,  it  is 
quite  evident  that  a  visual  acuity  that  is  limited  to  one-tenth  of  normal,  and 
exists  in  but  one  eye  (the  conditions  shown  in  this  case)  is  a  very  low  grade  of 
vision. 

Held:  That  the  degree  of  disability  resulting  from  the  amount  of  damage  to  the  visual 
acuity  of  the  appellant  in  this  case  is  fully  equivalent  to  the  loss  of  a  hand  or 
foot  for  purposes  of  manual  labor,  and  warrants  the  allowance  of  the  third- 
grade  rate  (the  rate  allowed  in  the  case  cited  above,  for  an  equivalent  though 

not  identical  cause  of  disabilitv) .  f^ r^r>^ri\r> 
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Ajmatant  Secretary  F.  L.  Campbell  to  the  Commissioner  of  Pensions^ 

Dece^nber  16,  1901. 

John  T.  Watson,  late  private,  Seventh  Independent  Battery  Ohio 
Light  Artillery,  who  is  now  pensioned  at  the  rate  of  $17  per  month 
for  '^disease  of  eyes,  and  resulting  loss  of  sight  of  left  eye  and 
impaired  vision  of  right  eye,"  filed  an  appeal  February  16,  1901,  from 
the  rejection  b}'  the  Bureau,  on  January  21,  1901,  of  his  claim  for 
increase,  filed  March  12, 190(J. 

In  the  said  appeal  it  is  contended  by  the  attorney  of  record  in  the 
case  that  inasmuch  as  the  pensioner  is  shown  by  the  report  of  an 
expert  examination  that  was  made  of  his  eyes,  in  pursuance  of  his 
aforesaid  claim  for  increase,  to  be  totally  blind  in  one  eye  and  to  have 
only  one-tenth  vision  remaining  in  the  other  eye,  he  is  so  nearly  blind 
as  to  be  whoUj^  incapacitated  for  the  performance  of  any  manual  labor, 
and  consequently  entitled  to  **at  least  $30  per  month." 

The  rate  which  the  attorney  claims  that  the  appellant  is  entitled  to 
is  the  second-grade  rate — the  rate  prescribed  by  law  for  total  inability 
to  perform  manual  labor. 

Relative  to  the  said  contentions  the  Bureau  submitted  the  following 
report,  dated  May  25,  1901: 

This  claimant  is  pensioned  at  seventeen-eighteenths  for  disease  of  eyes,  which  has 
resulted,  as  shown  by  the  expert  examination  on  August  15»  1900,  in  loss  of  sight  of 
left  eye  and  ten  one-hundredths  vision,  of  the  right  eye.  This  degree  of  vision  is 
such  as  to  enable  the  claimant  to  count  fingers  on  a  hand  20  feet  distant.  In  my 
opinion  the  present  rate  of  seventeen-eighteenths  is  adequate.  The  action  appealed 
from  is  adhered  to. 

The  report  of  the  expert  examination  referred  to  in  the  pending 
appeal  follows  in  full: 

Lids  of  the  right  eye  being  averted,  the  conjunctiva  of  both  the  upper  and  lower 
were  found  slightly  thickened,  with  slight  cicatricial  changes  of  the  upper,  but  no 
blepharitis,  pterygium,  trichiasis,  ectropion  or  entropion;  upper  half  of  the  cornea 
covered  with  a  well-marked  opacity  of  a  bluish-white  appearance;  lower  half  trans- 
parent, with  the  exception  of  a  slight  smoky  condition,  which  was  more  noticeable 
when  attempting  to  make  an  ophthalmoscopic  examination;  pupil  a  little  smaller 
than  the  average  normal  size,  and  responded  very  sluggishly  to  light,  but  there  was 
no  synechia.  Crystalline  lens,  as  far  as  could  (>e  ascertained,  was  in  a  normal  con- 
dition, but  the  density  of  the  opacity  of  the  cornea  (upper  portion  especially)  made 
it  impossible  to  asoertaiu  the  real  condition  of  the  fundus  of  this  eye  to  a  certainty, 
but  from  what  I  could  see  w^ould  say  that  the  internal  media  and  fundus  were  in  a 
normal  condition. 

Vision  ten  one-hundred ths.    No  material  improvement  made  with  lenses. 

Left  eyelids  being  averted,  the  conjunctiva  was  found  thickened  with  very  marked 
cicatricial  contractions  of  the  conjunctiva  of  the  upper  lid;  the  tarsus  was  so  bent  as 
to  show  very  marked  convexity  anteriorly,  with  complete  trichiasis,  so  much  so  that 
it  might  be  termed  entropion;  symblepharon  lower  lid  also  present  in  this  eye. 

The  entire  cornea  of  this  eye  is  covered  with  a  thick  pannus  resembling  the  infil- 
trated trachomatous  conjunctiva,  and  is  rough  or  nodulated. 

On  account  of  the  density  of  the  pannus,  vision  0. 
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As  will  be  observed,  the  only  reason  assigned  in  the  report  of  the 
Bureau,  as  above  set  out,  for  holding  that  '"the  present  rate  of 
seventeen-eighteenths  is  adequate,''  is  the  assumption  that  inasmuch 
as  the  appellant  has  "  ten  one-hundredths  vision  of  the  right  eye''  the 
"  degree  of  vision  is  such  as  to  enaVjle  the  claimant  to  count  fingers  on 
a  hand  at  20  feet  distant/'  It  is  not  shown,  however,  as  a  matter  of 
fact,  that  he  did  or  could  ""  count  fingers  on  a  hand'"  at  such  distance, 
or  at  an}^  other  distance;  but  assuming,  that  such  degree  of  vision 
would  enable  him  to  count  fingers  on  a  hand  at  20  feet,  or  even  at  a 
much  greater  distance,  it  is  not  apparent  how  that  fact  alone  could 
be  taken  as  a  standard  by  which  an  adequate  rate  in  the  case  could  be 
determined.  A  man  with  perfectly  normal  vision  can  look  through 
a  pin  hole  in  a  card  and  see  to  count  fingers  on  a  hand  at,  perhaps,  a 
hundred  feet  or  more;  so,  also,  might  a  man  whose  visual  field  was 
equally  restricted  by  great  concentric  contraction  thereof  from  patho- 
logic causes,  provided  he  still  retained  nonual  acuitj^of  central  vision; 
but  in  each  instance  there  would  be  total  absence  of  peripheric  vision, 
and  in  the  latter  case  consequent  inability  to  perform  any  manual 
labor,  as  the  conditions  would  be  permanent. 

In  the  case  at  bar,  however,  somewhat  different  conditions  present 
themselves  for  consideration.  According  to  the  findings  of  the  expert 
examining  surgeon,  as  hereinbefore  set  out,  there  is  total  blindness  of 
the  left  eye — the  entire  cornea  of  this  eye  being  covered  with  a  thick, 
dense  pannus,  and  there  is  but  ten  orte-hundredths  or  one-tenth  vision 
remaining  in  the  other  eye — it  being  *' impossible,"  the  examining 
surgeon  says,  ''to  ascertain  the  real  condition  of  the  fundus  of  this 
eye,"  by  reason  of  •'the  density  of  the  opacity  of  the  cornea  (upper 
portion  especially)."'  As  stated  in  the  certificate  of  the  said  expert 
examination,  the  upper  half  of  the  right  cornea  **is  covered  with  a 
well-marked  opacity  of  a  bluish-white  appearance,"  the  lower  half 
being  "'transparent,  with  the  exception  of  a  slight  smoky  condition, 
which  was  more  noticeable  when  attempting  to  make  an  ophthalmo- 
scopic examination." 

Thus  it  will  be  seen  that  the  field  of  vision  in  the  right  eye — the  left 
eye  being  totally  blind — is  not  restricted  by  concentric  contraction,  as 
in  the  hypothetical  cases  above  cited,  but  by  a  "  we^l-marked  opacity" 
of  the  upper  half  of  the  cornea  and  ''  a  slight  smok}'  condition  "  of  the 
lower  half.  The  visual  field  in  this  case,  therefore,  is  not  so  greatly 
damaged  as  it  would  be  were  central  vision  onh'  left,  as  in  the  said 
hypothetical  cases,  although  in  the  latter  objects  could  be  discerned  at 
a  much  greater  distance  than  in  the  former,  but  the  field  of  vision, 
except  for  distiince,  would  })e  so  limited  that  the  greater  degree  of 
central  visual  acuity  would  be  of  no  practical  benefit,  and  would  not 
be  nearly  so  useful  as  the  wider  range  of  vision  shown  to  exist  in  the 
former  case — the  case  now  under  consideration. 
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The  question  at  issue,  then,  in  the  case  at  bar  is,  Is  the  existing  rate 
in  the  ease,  seventeen-eighteenths  ($17  per  month),  commensumte  with 
the  degree  of  disability  or  incapacity  to  perform  manual  labor  that 
would  naturally  result  from  total  loss  of  vision  of  one  eye  and  loss  of 
nine-tenths  vision  in  the  other  eye,  the  condition  reported  as  having 
been  found  at  the  last  medical  examination  made  of  the  soldier.  The 
Bureau  holds  that  the  said  rate  is  adequate  to  such  degree  of  disability, 
but  the  appellant,  through  his  attorney,  contends  that  he  is  wholly 
incapacitated  for  the  performance  of  manual  labor  by  reason  of  the 
aforesaid  danoiage  to  his  visual  powei-s. 

In  the  case  of  William  Moore,  formerly  second  lieutenant  of  Com- 
pany C,  Seventh  Iowa  Infantry,  and  pensioned  by  certificate  No. 
25275,  at  the  third-grade  rate  ($24  per  month),  for  ""  loss  of  left  eye, 
affecting  right,  from  gunshot  wound,"  which  was  considered  by  the 
Department  upon  appeal  November  30, 1901  (12  P.  D.,  87),  the  degree 
of  inability  to  perform  manual  labor  was  no  greater  than  that  shown  in 
this  case,  yet  the  third-grade  rate  was  allowed  in  the  case  cited,  while 
it  was  held  by  the  medical  referee  that  the  existing  rate  in  the  case  at 
bar,  $17  per  month,  is  fully  adequate  to  such  degree  of  disability, 
The  conditions  reported  as  having  been  found  at  an  expert  examina- 
tion held  in  the  case  cited  were:  "*'  Loss  of  one  eye;  loss  of  nine-tenths 
vision  of  other  eye."  Although  the  eye  lesions  in  these  two  cases  are 
dissimilar,  the  effect  on  the  earning  ability  of  the  appellant  in  each 
case  is  practically  the  same. 

In  the  case  cited  the  pensioner  had  appealed  to  the  Department  from 
the  rejection  by  the  Bureau  of  a  claim  for  increase  that  he  had  filed 
in  which  he  alleged  that  he  was  wholly  incapacitated  for  the  perform- 
ance of  manual  labor  by  reason  of  the  aforesaid  causes  of  disability 
for  which  he  had  been  granted  a  pension.  After  due  consideration  of 
all  the  facts  presented  in  the  case,  however,  the  Department  held  that 
the  third-grade  rate  was  commensurate  with  the  degree  of  disability 
shown  to  exist  as  a  result  of  said  pensioned  causes,  and  stated  in  the 
decision  affirming  the  action  of  the  Bureau  in  the  premises  that — 

The  pensioner  is  said  to  have  one-tenth  vision  remaining  in  the  right  eye  (the  left 
eye  being  blind),  which  degree  of  vision  would  enable  him  to  perform  some  coarse 
manual  labor  not  requiring  much  acuity  of  vision,  such  as  that  of  a  fanner  or  day 
laborer;  and  he  can  not,  therefore,  be  considered,  as  he  alleges,  wholly  incapacitated 
for  all  manual  labor,  and,  consequently,  entitled  to  the  second-grade  rate. 

It  was  also  stated  in  such  departmental  decision  that — 

*  *  *  ability  to  perfonn  "manual  labor,"  and  not  ability  to  engage  in  the  higher 
professions  or  trades,  has  been  fixed  by  law  as  the  standard  by  which  the  amount  of 
damage  to  the  earning  capacity  of  a  pensioner,  or  claimant  for  pension,  is  to  be 
gauged;  and  consequently  the  rate  of  i^ension  (when  nonspecific)  to  which  he  may 
be  entitleil  for  the  degree  of  disability  from  which  he  is  found  to  be  suffering  be 
determine<l. 

This  being  true,  and  the  degree  of  vision  which  the  appellant  in  the 
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case  cited  still  retained  in  one  eye  being  considered  by  the  Department 
as  sufficient  to  enable  him  to  perform,  as  heretofore  stated,  a  certain 
amount  of  coarse  work,  it  was  held  that  he  was  not  entitled  to  the 
second-grade  rate. 

The  inequality,  however,  of  the  rates  in  the  case  cited  and  the  case 
at  bar  for,  practically,  the  same  degree  of  disability  shows  the  neces- 
8ity  for  fixing  some  standard  by  which  a  more  equable  adjustment  of 
rates  in  this  class  of  claims  can  be  made.  As  a  matter  of  course,  the 
Department  does  not  fail  to  realize  the  fact  that  it  is  practically 
impossible  to  fix  any  set  standard  or  lay  down  any  rule  by  which  the 
ability  of  a  man  to  perform  manual  labor  may  be  affected  by  the  vaiy- 
ing  degrees  of  impairment  of  vision  can  be  determined  to  a  mathemat- 
ical certainty,  but  it  is,  nevertheless,  believed  that  although  the  facts 
and  circumstances  surrounding  each  case  must  enter  largely  into  the 
question  as  to  the  proper  rate  that  should  be  allowed  therein  some 
more  desirable  method  than  that  of  empiric  judgment  should  be 
adopted  as  a  basis  for  fixing  the  rates  in  such  cases. 

In  the  consideration  of  this  question,  the  attention  of  the  Department 
has  only  recently  been  directed  to  an  elaborate  and  most  highly  inter- 
esting and  instructive  discussion  of  this  subject  in  a  paper  prepared 
by  Dr.  H.  V.  Wurdemann,  professor  of  ophthalmology  and  otology 
at  the  Milwaukee  (Wis.)  Medical  College,  with  the  collaboration  of 
Dr.  H.  Magnus,"of  Breslau,  Germany,  professor  of  ophthalmology  in 
the  University  of  Breslau,  and  read  by  Dr.  Wurdemann  before  a 
joint  meeting  of  the  Chicago  Ophthalmological  and  Otological  Society 
and  the  Medico-Legal  Society,  of  Chicago,  111.,  February  18,  1901. 

This  paper,  entitled  ''The  economic  valuation  of  vision,"  was  pub- 
lished in  the  April  number  of  Annals  of  Ophthalmology,  designated  as 
*'  A  Quarterly  Journal  and  Review  of  Ophthalmic  Science." 

As  introductorj'^  of  his  remarks,  Dr.  Wurdemann  said: 

For  several  years  I  have  been  particularly  interested  ^Hth  the  subject  of  visual 
economics,  my  attention  being  directed  to  it  by  the  work  of  Prof.  H.  Magnus,  of 
Breslau,  Germany. 

By  his  methods  for  determination  of  the  percentage  of  economic  damage  to  the 
individual  following  accidental  injuries  to  the  eye,  I  am  convinced  that  a  correct 
estimation  of  the  effect  of  the  injury  upon  the  earning  powers  may  be  obtained. 
This  factor  being  determined  by  a  properly  carried  out  professional  examination  and 
by  a  scientific  adaption  of  the  other  factors  relating  to  the  particular  case,  a  basis 
for  settlement  may  be  fixed  and  thus  the  almost  hopeless  confusion  of  the  subject 
and  empiric  methods  now  exising  in  the  courts  may  be  relieved. 

He  then  gave  the  following: 

BASIS   FOR  SCIENTIFIC   VALUATION. 

In  dealing  with  the  valuation  of  quantities,  powers,  or  functions  which  have  vary- 
ing values  in  different  individuals,  we  are  forced  from  beginning  to  start  with  certain 
axioms  that  are  in  themselves  expressions  of  averages.  These  may  only  be  properly 
used  if  they  have  been  obtained  in  a  scientific  manner  by  the  results  of  examinations 
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of  large  numbers  of  indi  victuals.  In  this  manner  the  unit  for  measurement  of  machin« 
ery,  the  horsepower,  has  been  obtained:  It  is  known  that  horses  vary  in  strength, 
but  science  has  taken  as  its  standard  the  strength  of  the  average  horse,  which  can 
lift  33, 000  pounds  1  foot  in  one  minute.  The  wages  of  a  day  laborer  may  fluctuate 
from  50  cents  to  $5;  yet,  for  scientific  purposes,  we  might  express  his  average  earn- 
ings at  the  rate  of  $2  for  a  day's  work.  For  both  scientific  and  practical  purposes 
we  are  enabled  to  utilize  mathematical  equations  for  the  calculation  of  the  results  of 
certain  damages  to  standards  which  have  been  evolved  from  such  average  estima- 
tions. Another  axiom  which  must  be  accepted  is  the  supposition  that  in  professions 
and  trades  requiring  eyesight,  a  blind  person  is  totally  incompetent  to  work.  The 
possession  of  good  functional  powers,  especially  vision,  is  the  principal  factor  for  full 
earning  ability.  We  even  consider  that  the  earning  ability  for  any  gainful  vocation 
requiring  eyesight  is  practically  synonymous  with  the  visual  earning  ability,  and 
that  injuries  to  the  eyes  affecting  the  vision  have  a  direct  detrimental  effect  upon  the 
earning  capacity  of  the  individual.  It  is  fortunate  that  the  state  of  ophthalmic 
science  allows  of  a  definite  expression  of  the  working  powers  of  the  eye  and  of  a 
proper  valuation  of  the  factors  entering  into  vision.  The  ecaBomic  loss  of  an  arm  or 
leg  or  the  loss  of  the  sense  of  smell  or  hearing  can  not  be  as  exactly  estimated  as  that 
of  the  loss  of  the  sense  of  sight  An  injury  to  the  former  but  partially  and  tempo- 
rarily affects  the  earning  powers,  whereas  good  vision  is  one  of  the  chief  factors  in 
personal  economics,  for  gainful  occupations  may  only  be  followed  when  the  sense  of 
sight  and  mental  faculties  are  unimpaired.  The  loss  of  visual  power  invariably  has 
a  deleterious  effect  upon  the  calling,  depending  upon  the  degree  of  damage  and  the 
nature  of  the  vocation,  which  may  be  shown  in  dollars  and  cents.  In  determining 
the  amount  of  damage  following  an  accident  the  only  factor  that  can  be  fixed  with 
scientific  exactness  is  the  actual  loss  to  the  earning  ability,  and  this  should  be  the 
principal  basis  for  settlement  of  all  claims. 

PRESENT  SMPIRIC   METHODS  USED  FOR  SETILEMENT  OF  DAMAGES. 

As  is  well  known,  the  measure  of  damages  is  a  matter  which  is  now  empirically 
settled  by  the  courts.  The  injury  or  loss  for  which  compensation  is  set  is  sometimes 
given  *'' nominal''  damages,  in  other  cases  ''substantial"  or  ''compensatory"  dam- 
ages, the  monetary  amount  being  arbitrarily  fixed  by  the  courts  after  weighing  the 
evidence.    There  is  no  scientific  estimation  of  the  economic  damages.    *    »    » 

The  estimates  made  by  the  accident  insurance  companies  are  likewise  based  upon 
empiric  ideas  and  the  results, of  experience.  The  same  may  be  said  of  the  United 
States  Bureau  of  Pensions.     «    «    ♦ 

We  have  certain  scientific  standards  by  which  the  various  factors  composing  the 
sense  of  sight  may  be  accurately  measured.  These  factors  have  been  reduced  to 
mathematical  elements,  in  a  working  formula  by  Professor  Magnus,  of  Breslau,  Ger- 
many, to  which  I  have  given  considerable  study,  and  by  which  I  am  convinced 
that  a  scientific  estimate  of  the  economic  damage  to  vision  in  the  case  of  eye  accidents 
can  be  made  in  every  case  by  which  a  just  and  equable  amount  of  indemnity  can 
be  estimated. 

The  manner  in  which  the  development  of  a  mathematical  formula 
for  the  estimation  of  economic  valuation  of  vision  according  to  the 
method  of  Magnus  was  then  explained.  The  various  formulas  evolved 
appear  in  the  paper  referred  to,  but  for  obvious  reasons  they  can  not 
be  reproduced  herein. 

By  taking  the  several  factors  forming  what  the  doctor  terms  ''the 
earning  ability,"  and  placing  them  in  his  different  formulas  according 
to  their  relative  values,  as  affected  by  the  extent  the  single  factors  are 
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injured,  he  shows  how  the  amount  of  ''damage  to  the  earning  ability'^ 
in  any  given  case  can  be  determined,  approximately  at  least. 

This  method  of  reaching  a  conclusion  as  to  the  degree  of  impaired 
earning  ability  in  cases  of  ocular  injuries  is  of  peculiar  value  in  those 
cases  in  which  the  amount  of  pecuniary  loss  of  the  individual  sustain- 
ing such  an  injur}'^  is  to  be  determined  in  suits  for  damages  in  courts 
of  law.     Relative  to  thih  phase  of  the  question,  Wiiixiemann  says: 

If  we  wish  to  exactly  estimate  the  damage  to  the  individual  case,  we  must,  there- 
fore, figure  with  the  compensation  that  the  individual  himself  has  been  getting  and 
his  probable  further  earnings. 

Claims  for  pension,  however,  are  not  settled  upon  this  basis,  the 
rates  allowed  in  each  case  (when  nonspecific)  being  determined  by  the 
extent  to  which  the  claimant  is  shown  to  be  incapacitated  for  the  per- 
formance of  manual  labor,  without  regard  to  the  nature  or  chai-acter 
of  his  vocation  in  life.  But  some  of  the  rules  laid  down,  and  tables 
prepared  as  to  the  ''relative  valuation  of  the  different  defects  of  the 
visual  field,"  by  Wiirdemann  and  Magnus  are  believed  to  be  applicable 
to  a  large  number  of  cases  involving  questions  similar  to  the  one  at 
issue  in  the  case  at  bar. 

They  give  the  following  rules  for  the — 

ESTIMATION  OP  DAMAGES  TO  ECONOMIC  VISION. 

Normal  physiologic  vision  consists  of  a  series  of  different  factors:  The  central 
acuity,  the  visual  field,  light  and  color  sense,  the  adaptive  faculty,  the  mmn^ular 
movements,  and  cerebral  processes,  all  acting  together  in  creating  the  sense  of  sight. 
We  may  therefore  regard  the  act  of  seeing  as  a  sum  whose  numerals  are  formed  by 
the  different  functions.  If  one  numeral  be  taken  from  the  sum  which  represents  the 
complete  act  of  seeing,  then  a  balance  will  be  left  and  vision  will  be  damaged  to  the 
extent  of  the  loss  of  one  function,  but  in  a  limited  way  it  is  yet  in  existence.  In  the 
manufacture  of  a  formula  for  physiologic  vision  we  have  to  consider  that  in  losing 
simultaneously  the  two  most  important  factors,  central  and  peripheric  vision,  the 
act  of  seeing  would  be  nil;  but  in  the  estimation  of  economic  vision  we  have  to  use  a 
<lifferent  method,  for  the  different  secondary  functions  fonning  sight  have  different 
valuations.  *  *  *  If  a  person  loses  his  central  acuity  we  certainly  have  complete 
earning  disability,  for  a  large  central  scotoma  certainly  causes  economic  blindness; 
total  paralysis  of  the  ocular  muscles  would  keep  the  eyes  immovable  and  prevent  work. 
Great  contraction  of  the  visual  field,  so  that  only  central  vision  would  be  left,  cer- 
tainly prevents  the  person  earning  anything  by  the  aid  of  his  eyes. 

THE   ECONOMIC   LIMITATIONS   OF   THE  CENTRAL   VISUAL   ACUITY. 

The  central  acuity  lies  within  well-known  physiologic  limits.  When  it  falls 
l)elow  ther'e  the  function  itself  is  damaged;  but  the  conditions  met  with  in  practice 
are  not  such  that  the  physiologic  and  earning  limitations  of  the  central  visual 
acuity  are  interdependent — for  instance,  science  calls  an  individual  blind  only  when 
j)erception  of  light  has  entirely  disappeared,  but  in  actual  practice  he  is  blind  if 
the  faculty  of  sight  has  been  weakened  to  such  an  extent  that  the  oi^n  of  sight 
can  not  be  used  to  earn  a  living.  Thus  the  meaning  of  blindness,  as  used  in  daily 
life,  is  much  narrower  than  that  of  science. 
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Now  and  then  extremely  great  demands  may  be  made  upon  certain  organs  which 
may  reach  to  ito  highest  ability.  In  actual  practice  we  are  satisfied  with  the  amount 
of  labor  which  does  not  strain  the  powers.  There  is  hardly  any  vocation  which 
demands  the  extreme  limit  of  sight  (according  to  scientific  figures)  as  a  condition  of 
success,  and  in  each  vocation  a  great  many  individuals  may  be  found  who  have  com- 
paratively poor  fiight,  but  the  same  earning  ability  as  those  with  normal  eyes. 
Neither  the  lowest  nor  the  highest  points  of  scientific  visual  acuity  correspond 
with  those  used  in  business;  the  lowest  point  of  the  latter  is  not  as  low  as  the  lowest 
laid  down  by  science,  while  the  highest  point  of  the  functional  range  that  may  be 
regarded  as  normal  must  be  considered  below  the  highest  scientific  limit. 

Certain  estimations  of  the  working  acuity  have  been  made  from  experience,  and 
thus  we  have  determined  that  ordinary  coarse  wo-k,  such  as  that  of  a  farmer  or  day 
laborer,  does  not  require  more  than  one-half  the  normal  as  a  condition  of  success; 
for  instance,  if  a  day  laborer  would  suddenly  have  his  vision  reduced  to  not  more 
than  0.50  he  would  be  able  to  go  on  with  his  work,  but  if  a  skilled  mechanic  would 
suddenly  lose  this  amount  of  vision  he  would  have  to  stop,  as  he  is  used  to  work 
with  clear  retinal  impressions,  but  if  he  would  only  lose  one-fourtu  of  his  visual 
acuity  he  would  yet  be  able  to  do  all  his  work.  If  the  common  laborer's  vision 
should  drop  to  less  than  0.05  he  would  be  blind  for  all  working  purposes,  and  the 
same  may  be  said  of  the  skilled  artisan  if  his  vision  drop  below  0.15.  Therefore, 
out  of  these  four  limit  values  we  construct  two  ranges  within  which  the  professional 
or  economic  limits  may  lie.  One  of  these  ranges  would  have  as  its  highest  limit  0.75 
(three-fourths),  as  the  lowest  0.15  (one-seventh),  while  the  other  range  would  be 
between  0.50  (one-half)  and  0.05  (one- twentieth)  of  the  normal  scientific  standard 
for  visual  acuity.  It  is  not  necessary  that  the  maximum  and  minimum  limit  values 
exist  in  both  eyes.  It  is  sufficient  that  they  may  be  shown  in  one  eye,  the  other 
having  a  lesser  acuity  than  that  which  we  have  declared  as  absolutely  necessary 
for  professional  demands.    ♦    *    » 

Individual  members  of  certain  trades  do  not  have  exactly  the  same  visual  demands 
made  upon  them.  We  must  remember  this  fact  and  not  judge  all  the  members  of 
the  same  trade  by  the  same  standard.  It  is  advisable  to  reach  some  definite  agree- 
ment as  soon  as  possible,  as  hitherto  there  has  been  a  disposition  among  oculists  t^ 
consider  full  visual  acuity  according  to  the  scientific  standard  as  the  basis  for  the 
valuation  of  the  conditions  met  in  practical  life.  If  the  estimation  of  the  results  of 
the  amount  of  damage  arising  from  ocular  injuries  is  to  be  made  in  a  just  manner, 
acconiing  to  actual  conditions,  this  custom  must  be  abandoned. 

Our  views  r^arding  the  difference  between  the  scientific  and  working  standards 
of  visual  acuity  can  claim  far  more  extensive  practical  consideration  than  that 
which  relates  alone  to  the  subject  in  hand  of  ocular  injuries.  All  professions  or 
vocations  which  make  admission  dependent  upon  a  degree  of  vision  would  do  well  to 
remember  that  practical  visual  acuity  and  that  of  the  scientific  standard  are  entirely 
different  things,  and  that  an  individual  who  by  the  scientific  standard  shows  a  deficit 
may  have,  for  working  purposes,  a  full  amount  of  vision. 

A.s  a  new  departure,  and  a  matter  of  no  little  intercvst  and  importance 
as  well,  it  is  noted  that  these  observers  hold  that  it  is  unnecessary  to 
po.ssestf  the  extreme  limit  of  sight,  from  a  scientific  standpoint,  as  a 
condition  of  succe.ss  in  '"hardl}'  any  vocation"  in  life.  But  one-half 
of  the  **■  normal  scientific  standard  for  visual  acuity"  is  held  to  be 
sufficient  "as  a  condition  of  success"  in  the  performance  of  ordinary 
manual  labor,  '*such  as  that  of  a  farmer  or  day  laborer,"  or  for  other 
coari^e  work;  and  but  0.75  (three-fourths)  of  such  standard  is  held  to 
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be  equal  to  the  demands  of  the  ''professions  and  ti*ades  requiring 
higher  degrees  of  visual  acuity."  The  lowest  limit  of  acuity  of  vision 
that  would  enable  either  of  these  classes  to  follow,  in  any  degree  what- 
ever, their  respective  vocations,  is  fixed  at  0,05  (one-twentieth)  of  the 
normal  scientific  standard  for  the  former  class,  and  0.15  (one-seventh) 
for  the  latter.  The  former  class,  or  the  class  requiring  only  the 
"lower  degrees  of  visual  acuity,"  is,  therefore,  the  only  class  that 
can  be  considered  for  comparative  pui*poses  in  the  adjudication  of 
claims  for  pension  on  account  of  damage  to  the  visual  organs. 

In  the  judgment  of  the  Department,  the  rules  for  the  '^  estimation 
of  damages  to  economic  vision,"  as  above  set  forth,  are  wholly  practi- 
cal, and  oflfer  a  medium  for  a  more  uniform  adjustment  of  i-ates  than 
prevails  at  present  in  claims  for  pension  involving  such  causes  of  dis- 
ability. But,  as  above  stated,  the  range  constructed  out  of  the  'Mimit 
values"  fixed  for  the  group  of  trades  requiring  only  the  lower  degrees 
of  visual  acuity,  namely,  ''0.50  to  0.05  (scientific  standard)"  is  the 
one  with  which  we  have  to  deal  in  the  consideration  of  the  question 
at  issue  in  the  case  at  bar.  And  it  is  believed  that  the  said  '^economic 
standard ''  will  not  only  be  more  fair  to  the  Government  than  the 
^'scientific  standard"  is,  but  that  it  will,  at  the  same  time,  be  per- 
fectly just  to  the  claimant  or  pensioner.  But  in  adopting  such  stand- 
ard as  a  basis  for  fixing  rates  in  certain  cases  it  is  not  the  intention  of 
the  Department  to  interfere  with  the  practice  of  allowing  merely 
nominal  rates  for  minor  ocular  injuries  that  would  haixily  constitute 
a  ratable  degree  of  disability  under  such  standard.  It  is  stated  in  the 
paper  herein  referred  to,  and  quoted  from,  that: 

If  the  common  laborer's  vision  should  drop  to  less  than  0.05,  he  would  be  blind 
for  all  working  purposes. 

In  the  claim  under  consideration  the  appellant's  visual  acuity  has 
dropped  to  0.10  (scientific  standard),  but  such  degree  of  vision  remains 
in  but  one  eye — the  other  one  being  totally  blind.  Wurdemann  states, 
however,  that: 

It  is  not  necessary  that  the  maximum  and  minimum  limit  values  exist  in  both 
eyes.  It  is  sufficient  that  they  may  be  shown  in  one  eye,  the  other  having  a  lesser 
acuity  than  that  which  we  have  declared  as  absolutely  necessary  for  professional 
demands. 

But  In  the  case  at  bar  the  "other"  eye  has  no  vision  whatever.  That 
the  appellant  in  this  case  has  a  very  low  degree  of  visual  acuity  is 
shown  beyond  question,  and  were  he  a  skilled  workman  his  earning 
ability,  even  from  an  economic  standpoint,  would  be  practically  nil; 
but  inasmuch  as  the  degree  of  his  incapacity  for  the  performance  of 
manual  labor  is  the  standard  by  which  his  alleged  title  to  a  higher  rate 
of  pension  is  to  be  determined,  that  phase  of  the  question  only  will  be 
considered;  and  in  view  of  the  fact  that  0.05  Snellen  visual  acuity  =  ina- 
bility to  earn,  it  is  apparent  that  this  appellant,  who  has  but  0.10«  or 
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probably  less,  acuity  of  vision,  can  pel'JoYto  imt- little  effectual  manual 
labor.  He  might  do  a  certain  amount  of  coarsS  Voj^'fe*,  or;  odd  jobs, 
etc.,  but  his  earning  capacity  would  be  very  limited; 'and  ;the  dog-i^f^e 
of  his  disability  is,  in  the  judgment  of  the  Department,  fully  eqirivac' 
lent  to  the  loss  of  a  hand  or  foot  for  purposes  of  manual  labor.  Fur- 
thermore, in  a  given  case  of  corneal  opacity,  or  damaged  vision  from 
any  cause,  there  are  other  issues  besides  impairment  of  vision  to  be 
taken  into  consideration.  ''The  ability  of  the  individual  to  compete 
in  the  labor  market"  is  one  of  the  four  factors  inserted  into  the  formula 
evolved  by  Wurdemann  and  Magnus  for  estimating  the  earning  ability 
of  such  individual,  but  is  accorded  a  smaller  value  than  the  other  three 
factors.  Relative  to  the  meaning  of  the  term  ''ability  to  compete," 
they  say: 

The  ability  to  compete  has  been  inserted  into  our  formula  for  the  full  earning  abil- 
ity with  a  smaller  value  than  the  other  three  factors.  A  few  remarks  regarding  the 
poeition  of  this  factor  in  the  estimation  of  the  injury  to  the  ocular  earning  ability 
follow: 

When  an  individual  receives  an  accidental  injury,  especially  that  of  vision,  the 
damage  to  him  is  a  double  one.  First,  there  is  the  impairment  of  his  working 
ability,  by  which  he  can  not  perform  as  much  or  as  good  work  as  fonnerly;  and  sec- 
ond, his  chances  for  obtaining  work  quickly  and  easily  have  become  less.  Practical 
experience  shows  that  a  one-eyed  person  not  only  has  more  difficulty  in  finding 
employment,  but  his  visual  disorder  makes  it  difficult  for  him  to  retain  that  employ- 
ment which  he  has.  Workmen  with  normal  functions  are  preferred  by  most 
employers  of  labor,  and  not  without  reason.  The  injured  person,  therefore,  has  a 
right  to  claim  not  alone  compensation  for  the  imp)airment  of  his  capacity  for  work, 
but  also  for  the  difficulty  which  he  encounters  in  making  the  most  of  this  capacity. 
Therefore,  in  estimating  the  ijnpairment  of  the  earning  ability  we  have  always  and 
under  all  circumstances  to  fonsider  the  diminution  of  the  ability  to  compete. 

The  Department  has  heretofore  held,  and  still  holds,  that  when  the 
ability  of  a  pensioner,  or  claimant  for  pension,  to  secure  employment 
is*  affected  by  the  cause  of  disability  for  which  he  is  pensioned,  or  on 
account  of  which  he  seeks  a  pension,  such  as  pronounced  or  great 
physical  deformity,  especially  of  a  repulsive  nature,  that  inability  to 
obtain,  as  well  as  to  perform,  any  remunerative  work  should  be  con- 
sidered as  a  factor  in  determining  the  rate  in  the  case. 

In  the  case  under  consideration  the  appellant's  e3'es,  especially  the 
left  one,  have  an  unpleasant  appearance,  to  say  the  least,  and  such  fact 
would,  no  doubt,  interfere  to  some  extent  with  his  '*  ability  to  com- 
pete in  the  labor  market;''  but  that  fact  can  not  operate  to  still  further 
increase  the  rate  at  which  the  Department  has  decided  that  he  should 
l)e  pensioned,  namely,  third  grade  ($24  per  month). 

In  view  of  the  facts  herein  set  out  the  action  appealed  from  is 
hereby  reversed. 
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I:-EGI,TIMjVC>5— JEVlpE5f6E-PROOF  OF  DEATH. 

.• .  •.;.  •     •        •  Cora  B.,  minor  of  Thomas  J.  Fox. 

The  evidence  shows  that  the  mother  of  this  claimant  married  one  Little  in  1877.  in 
Pike  CJoiinty,  Ark.,  and  in  the  same  year  removed  to  Hempstead  County,  in  the 
same  State;  that  said  mother  returned  to  her  relatives  and  friends  in  Pike  County, 
in  1879,  and  reported  that  said  husband  was  dead,  bringing  an  infant  son  by  said 
marriage  with  her;  that  in  1883  she  married  claimant's  father,  Thomas  J.  Fox 
(now  deceased),  who  survived  her;  that  it  was  understood  and  believed  by  her 
relatives,  friends,  and  neighbors  that  said  former  husband  died  in  1879,  said  son 
by  said  former  husband  testifying,  also,  that  he  resided  with  his  mother  until 
her  death  in  1885,  and  was  always  told  that  his  father  died  while  he  was  a  small 
child. 

It  is  held,  in  harmony  with  the  cases  of  Kelly's  heirs  r.  McGuire  et  al  (15  Ark.,  605), 
and  Wilson  v.  Brownlee  (24  Ark.,  586),  that  declarations  by  members  and  rela- 
tives of  the  family,  or  general  repute  in  the  family,  are  good  evidence  to  estab- 
lish death,  heirship,  and  the  like,  though  disconnected  with  any  question  of 
pedigree;  and  in  this  case  satisfactorily  establishes  that  claimant's  mother's  first 
husband  died  prior  to  her  marriage  to  her  father.  Fox,  and  that  said  marriage 
was  legal,  and  she  is  the  legitimate  daughter  of  said  soldier. 

Assistaiit  Secretar^y  F,  Z.  Campbell  to  the  Coimnimioner  of  Pensions^ 

Deceiiiher  80,  1901. 

Cora  B.  Fox,  as  minor  child  of  Thomas  J.  Fox,  formerly  sergeant. 
Company  D,  Sixth  Tennessee  Volunteer  Cavahy,  b}^  her  guardian, 
William  D.  Fox,  filed  a  claim  for  pension  under  the  act  of  June  27, 
181)0,  October  20,  1894,  which  was  rejected  March  22,  1899,  in  the 
following  stated  language: 

Reject  on  the  ground  of  declared  inability  to  prove  deiath  of  a  former  husband  of 
minor's  mother,  prior  to  her  remarriage  to  soldier,  hence  the  legitimacy  of  the  child 
claimed  for. 

On  the  same  day,  and  for  the  same  rea-son,  a  claim  for  accrued  pen- 
sion under  the  act  of  March  2,  1895,  was  rejected.  June  19,  1899, 
appeal  was  taken  from  both  actions  to  the  Depai^ment  bj-  the 
claimant,  alleging  as  grounds  therefor  that  said  actions  were  contrary 
to  the  evidence  in  the  case,  and  the  law  applicable  thereto. 

As  both  claims  rest  upon  the  same  essential  facts,  and  as  a  dispo- 
sition of  one  will  also  dispose  of  the  other  they  will  not  be  separately 
considered. 

The  soldier  died  August  24,  1894,  and  at  the  time  of  his  death  wa& 
in  receipt  of  a  pension  at  the  rate  of  $12  per  month  under  the  act  of 
June  27,  1890. 

The  facts  in  the  cjise,  as  disclosed  by  the  evidence,  are  substantially 
as  follows; 

On  or  about  the  month  of  August,  1877,  the  mother  of  the  claiming 
minor  married  one  Publication  Litjtle,  in  Pike  County,  Ark.,  and  in  the 
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fall  of  that  year  the  married  couple  moved  to  Hempstead  County,  Ark., 
in  May  or  June,  1881,  the  mother  of  the  n)inor  returned  to*  Pike 
County  and  reported  that  her  htlsband  died  in  the  year  1879;  on  the 
24th  of  May,  1883,  the  mother  married  the  soldier,  by  a  ceremonial 
marriage  in  conformity-  with  the  law  of  Arkansas:  April  1,  1884,  the 
minor  was  bom;  the  mother  died  on  October  31,  1885;  the  soldier  did 
not  remarry  after  the  death  of  the  mother. 

It  is  to  be  noted  that  the  marriage  of  the  soldier  to  the  mother  of 
the  minor  is  fully  established  by  record  evidence  that  it  was  in  con- 
formity with  the  law  of  the.  State  of  Arkansas,  within  the  borders  of 
which  said  marriage  took  place. 

There  is  no  record  of  the  maiTiage  of  mother  of  the  minor  to  Little, 
but  it  seems  fairly  well  established  by  lay  testimony,  and,  indeed,  it 
is  immaterial  whether  the  marriage  to  said  Little  was  fully  in  con- 
formity to  the  law  of  Arkansas  or  not,  but  in  order  that  the  issue  may 
be  clearly  defined  it  may  be  assumed  that  the  prior  marriage  was  legal 
in  all  respects. 

It  must  be  admitted  that  when  this  claimant  produced  record  evi- 
dence of  the  mother's  marriage  to  the  soldier  in  accordance  with  the 
law  of  Arkansas,  and  evidence  of  the  birth  of  the  minor  as  a  result 
of  the  marriage,  the  death  of  the  mother  and  the  death  of  the  soldier, 
that  she  made  out  a  pripia  facie  case. 

The  question  is,  does  the  evidence  warrant  the  conclusion  that  the 
marriage  as  proven  is  null  because  there  had  been  a  prior  marriage  bj" 
the  mother,  and  the  death  of  the  former  husband  has  not  been  proven. 

Under  the  provisions  of  the  act  of  Angust  7,  1882,  the  legality  of 
the  marriage  of  the  mother  and  the  soldier  must  be  tested  by  the  law 
of  the  State  of  Arkansas,  and  the  decisions  of  the  supreme  court  of 
that  State  in  like  cases. 

In  the  case  of  Sharp  v.  Johnson  (22  Ark.  79),  in  discussing  the  valid- 
ity of  a  marriage  where  right  to  property  was  involved,  the  supreme 
court  said: 

And  every  person,  until  the  contrary  is  proven,  is  presumed  to  be  innocent  of  a 
8upix)8able  or  of  an  imputed  crime.  These  presumptions  may  sometimes  clash  witli 
each  other,  and  then  it  is  for  the*  law  to  declare  which  is  to  prevail.  In  this  c«i*e  the 
opposing  counsel  were  each  insisting  on  the  l:)enefit  of  a  presumption  in  their  favor; 
the  plaintiff*s  counsel  on  the  presumption  of  John  B.  Powell's  innocence  of  the 
crime  of  bigamy;  while  the  defendant's  (counsel  wished  an  application  of  the  pre- 
sumption of  life  alone,  and  the  quet^tion  was,  which  is  the  stronger  presumption? 
The  court  answered  the  question  in  favor  of  innocence,  and  it  did  right. 

In  the  same  case  the  court  cited  the  following  with  approval: 

An  eminent  writer  also  says:  "A  charge  of  an  act  of  immorality  or  of  di8ol:)edience 
to  a  positive  law  will  not  be  received  unless  supported  by  direct  evidence.  Circum- 
stances showing  probability  merely  are,  in  such  cases,  not  enough;  the  fact  averred 
must  be  conclusively  proved."     (Matthew's  Presumptive  Evidence,  28.) 
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In  the  case  of  Halbrook  v.  State  (34  Ark.  511),  the  supreme  court 
said: 

There  waa  also  a  presumption  that  appellant's  marriage  was  lawful,  innocent,  and 
not  criminal.  It  is  supposed  that  a  man  will  not  incur  the  guilt  of  felony,  and  the 
danger  attending  it  by  marrying  another  woman  during  the  life  of  one  to  whom  he 
has  been  previously  lawfully  married. 

It  is  clear  that  in  Arkansas  the  mere  fact  that  there  had  been  a  prior 
marriage  by  one  of  the  contracting  parties  to  a  proved  marriage  in 
accordance  with  statutory  forms  would  not  be  sufficient  of  itself  to 
make  such  a  marriage  null  and  the  issue  thereof  illegitimate. 

But  this  is  not  all  there  is  to  this  case.  There  is  evidence,  compe- 
tent in  such  case,  tending  to  establish  that  some  four  j^ears  prior  to 
the  marriage  in  issue  in  this  case  the  husband  bj*^  the  prior  marriage 
died. 

William  D.  Fox  made  affidavit,  in  part,  as  follows: 

That  as  suc^h  guardian  (of  minor)  he  has  been  unable  to  find  anyone  who  has  per* 
sonal  knowledge  of  the  death  of  one  Little,  or  Pub.  Little,  who  was  the  first  husband 
of  the  late  Rusha  Fox,  who  was  the- mother  of  the  said  minor,  Cora  Belle  Fox. 
Affiant  further  states  that  he  has  been  a  resident  continuously  of  Pike  CJounty,  Ark., 
since  the  year  1881,  and  that  he  has  not  seen  or  otherwise  had  any  knowledge  of  the 
said  Little,  and  that  his  destiny  or  whereabouts  are  unknown  to  these  people  since 
the  years  1878  or  1879. 

Samuel  A.  Musgrove  made  affidavit,  in  part,  as  follows: 

That  he  has  been  continuously  and  uninterruptedly  a  resident  of  Pike  County, 
Ark.,  each  and  every  year  sinc^  the  year  1853,  and  that  on  or  about  the  year  1874  he 
became  aojuainted  with  Publication  Little,  who  married  a  Miss  Rusha  Harkness; 
that  the  last  he  ever  saw  or  knew  of  the  said  Little  was  during  the  year  1876;  he, 
the  said  Little,  was  then  living  on  the  Hoover  place,  on  the  Little  Missouri  River,  in 
Pike  County,  Ark.;  he  further  states  that  his  understanding  is  that  the  said  Little, 
with  his  wife,  removed  from  Pike  County,  Ark.,  and  that  the  said  Little  died  on  or 
about  the  year  1878  or  1879,  and  his  said  wife  then  returned  to  her  kindred  and 
friends  at  Pike  County,  Ark.,  and  she  subsequently  married  Thomas  J.  Fox  on  or 
about  the  year  1883.  *  *  *  Your  affiant  further  states  that  while  he  is  unable  to 
give  true  and  exact  dates,  yet  he  is  enabled  to  know  and  state  the  above  facts  by 
reason  of  his  personal  knowledge  and  acquaintance  with  the  persons  and  surround- 
ing circumstances  usual  with  neighbors  and  friends  residing  in  a  country  district. 
Your  affiant  further  states  that  he  has  every  reason  to  believe,  and  verily  does  believe, 
that  the  said  Publication  Little  is  dead,  and  died  as  above  stated.  His  reason  for 
this  belief  is  based  on  the  fact  that  his  said  wife  returned  and  so  reported  his  death, 
and  the  kindred  and  friends  of  said  Little  have  never  heard  of  him  or  had  any 
knowledge  of  him  since  her  return  as  aforesaid. 

Mary  J.  Self,  a  married  sister  of  mother  of  claimant,  made  affidavit, 
in  part,  as  follows: 

8he  (said  mother)  first  married  one  Pub.  Little  at  Pike  County,  Ark.,  on  or  alwut 
August,  1877,  and  they  removed  that  fall  to  Hempstead  County,  Ark.  My  said  sister, 
Rusha  Little,  returne<l  to  Pike  County  on  or  about  May  or  June,  1881,  and  reported 
that  her  said  husl^and,  Pub.  Little,  had  died  at  Hempstead  County,  Ark.,  during  the 
year  1879:  an<l  1  have  every  reason  to  believe  said  Little  died  as  reported,  as  I  have 
never  seen  or  lieard  of  him  since  1879.     *    *    *    On  her  return  to  Pike  County  in 


Digitized  by  VjOOQ IC 


DECISIONS    RELATING   TO    PENSIONS.  105 

18S1  uhe  came  to  my  house  and  resided  with  me  until  her  marriage  to  Thomas  J. 
Fox.  My  sister  had  only  one  child  by  said  Little,  a  son,  Luther  Little,  how  a  younj? 
man  about  18  or  19  years  of  age,  and  still  living  near  me. 

.  Joseph  Pierce  and  America  Pierce,  husband  and  wife,  made  affidavit 
that  they  became  residents  of  Pike  County,  Ark.,  in  December,  1881, 
and  then  became  acquainted  with  Rusha  Little,  mother  of  the  minor. 
At  that  time  she  was  known  as  the  widow  of  *'Pub.  Little,"  who  was 
reported  to  have  died  in  Hempstead  County,  Ark.,  previous  to  that 
time. 

Luther  E.  Little  made  affidavit  that  he  is  a  son  of  ''Pub.  Little,'^ 
and  "Rusha  Little;"  that  he  was  born  May  11,  1878,  and  that  he 
resided  with  his  mother  up  to  the  date  of  her  death;  that  he  has  no 
remembrance  of  his  father;  that  he  has  always  understood  that  his 
father  died  when  he  was  a  mere  child  in  Hempstead  County,  Ark.,  and 
he  has  every  reason  to  believe  that  his  father  died  as  reported.  At 
the  date  of  the  affidavit  affiant  was  20  years  of  age,  and  he  has  never 
beard  from  or  of  his  father. 

In  Kelly's  Heirs  v.  McGuire  et  al.  (15  Ark.,  605)  the  supreme  court 
.said: 

Declarations  of  members  or  relatives  of  the  family,  or  general  repute  in  the  family 
are  good  evidence  to  establish  marriage,  birth,  death,  heirship,  and  the  like,  and 
may  be  proved  by  others  as  well  as  surviving  members  of  the  family. 

In  the  case  of  Wilson  v.  Brownlee  (24  Ark.,  586)  the  supreme  court 
u.sed  this  language: 

The  death  of  an  individual,  though  disconnected  with  any  question  of  pedigree, 
may  be  proved  by  hearsay,  subject  to  the  same  restrictions  as  where  matters  of  pedi- 
gree are  involved. 

Indeed,  it  is  a  rule  of  evidence  long  established  that  in  matters  of 
pedigree,  birth,  death,  and  marriage,  hearsay  evidence  is  competent 
evidence  to  establish  the  fact.  (See  1  Green.  Ev.,  sees.  103  and  105; 
Bouv.  Law  Die,  subject,  *' Pedigree,"  and  cases  cited;  Scott's  Lessee 
V.  Ratcliff,  5  Petei-s,  81.) 

The  authorities  all  agree  that  reputation  and  hearsay  prima  facie 
establish  a  death;  and  it  is  equally"  true  that  general  rumor  is  fre- 
quently the  only  means  by  which  the  death  of  an  individual  can  be 
established. 

In  this  case  the  evidence  establishes  that  in  1877  the  mother  married 
one  Little;  that  she  moved  away  from  where  she  had  lived  to  another 
count}- ;  in  1881  she  returned,  accompanied  by  a  little  son,  and  reported 
that  her  husband  had  died  in  1879;  in  1883  she  married  the  soldier. 
Her  statement  that  her  husband  died  in  1879  is  corroborated  by  the 
fact  that  no  one  has  ever  seen  him  since  the  alleged  date  of  his  death. 
In  view  of  all  these  facts,  together  with  the  decisions  of  the  courts  of 
the  State  of  Arkansas,  the  mother  would  be  recognized  as  having  been 
lawfully  married  to  the  soldier.     This  being  so,  the  minor  in  issue  has 
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a  clear  title  to  pension  under  the  law.  Two  legal  forces  conspire  to 
make  such  title.  The  first  is  the  v^ery  strong  presumption  that  the 
ceremonial  marriage  carried  with  it  all  necessities  to  a  valid  marriage, 
such  as  capacity,  etc. ;  and  the  second  is  that  the  evidence  in  this  case 
is  such  that  satisfies  the  mind  of  its  truth,  and  comes  from  competent 
sources  under  the  law  of  evidence  generall}'  and  the  rule  of  evidence 
obtaining  in  the  Arkansas  courts. 

The  action  of  the  Bureau  from  which  appeal  was  taken  is  reversed, 
and  the  papers  are  returned  for  an  adjudication  of  the  claim  in  con- 
fomiitv  with  this  opinion. 


marriage— i mi»kniment~ void  marriage-act  .tttne  37,  1890. 

Sarah  Sanford  (widow). 

The  (leceaae<l  soldier  was  first  lawfully  married  in  1857,  in  Mifflin  County,  Pa.,  to  one 
Amelia  Ryan,  with  whom  he  live<l  as  his  wife  until  1866,  when  he  deserte<l  her 
and  went  to  Platte  County,  Mo.,  where  he  married  one  Ehnyra  Bums,  in  August, 
1867.  He  def»erte<l  this  second  wife,  Elmyra,  in  a  few  months,  and  there  is  no 
proof  that  he  ever  lived  with  her,  or  acknowledged  her  as  his  wife  afterward.**. 
The  evidence  shows  that  the  soldier  was  never  divorced  from  his  first  wife, 
Amelia,  who  is  shown  to  have  died  in  1878.  He  marrietl  the  appellant,  Sarah 
Waddle,  in  Calhoun  County,  111.,  in  1887,  nine  years  after  the  death  of  the  first 
wife,  Amelia,  and  lived  with  her  as  his  wife  until  his  death  in  1894. 

Held:  That  the  second  marriage  of  the  soldier  to  Elmyra,  while  the  first  wife  was 
living  and  undivorce<l,  was  illegal  and  absolutely  void,  never  became  a  lawful 
union,  and  constituted  no  Ijar  or  imi)ediment  to  his  marriage  to  this  api>ellant  in 
1887,  after  the  dissolution  of  his  first,  and  only  lawful  prior  marriage  by  the 
death  of  Amelia,  and  that  the  appellant  is  shown  to  have  been  the  lawful  wife  of 
the  soldier,  and  should  l>e  accepted  as  his  widow  for  ]iensionable  purpose**. 

AnHiHtant  Secretary  F,  L,  Campbell  to  tJve  Commwsioner  of  Pensionf< 

Decetnher  30, 1901. 

Sarah  Sanford  filed  in  the  Pension  Bureau  on  June  13, 1894,  an  appli- 
cation for  pension  under  the  provisions  of  the  third  section  of  the  act 
of  June  27, 1890,  as  widow  of  James  Sanford  (deceased),  late  a  private 
in  Company  I,  Seventh  Pennsylvania  Volunteer  Infantry,  C>ompany 
A,  Forty -sixth  Pennsylvania  Volunteer  Infantry,  Company  E,  Twen- 
tieth Pennsylvania  Volunteer  Infantry,  and  Company  C,  First  Pro- 
visional Pennsylvania  Volunteer  Cavalry,  alleging  the  death  of  said 
.soldier  on  April  27, 1894,  leaving  her  as  his  widow  surviving,  without 
other  means  of  support  than  her  daily  labor.  Said  application  for 
widow's  pension  was  rejected  on  August  1,  1899,  ''upon  the  ground 
that,  after  special  examination,  during  which  all  known  sources  of 
information  had  been  exhausted,  the  evidence  fails  to  prove  the  claim- 
ant is  the  legal  widow  of  the  soldier." 

From  said  action  of  rejection  the  present  appeal  was  taken  on  Octo- 
ber 25, 1899.  ^^  , 
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The  evidence  in  the  case  shows  that  the  deceased  soldier  served  in 
the  above-named  organizations  for  more  than  ninety  days  during  the 
war  of  the  rebellion,  that  he  was  honombly  discharged  from  said  serv- 
ice, and  that  he  died  upon  the  date  alleged. 

The  only  question  presented  for  consideration  by  the  present  appeal, 
and  arising  under  the  action  rejecting  the  claim,  is  whether  the  proof 
on  tile  is  sufficient  to  establish  the  fact  that  this  appellant  was  lawfully 
married  to  the  soldier,  and  can  be  accepted  as  his  widow  for  pension- 
able pui-poses. 

The  case  has  been  thorougly^  and  caref ullv  investigated  by  a  spei'ial 
examination,  and  all  sources  of  information  bearing  upon  the  point  at 
issue  have  apparently  been  exhausted,  and,  although  the  evidence  on 
certain  points  is  exceedingly  meager  and  somewhat  unsatisfactory, 
sufficient  facts  have  been  developed  to  enable  the  Department  to  deter- 
mine with  reasonable  certaintj'  the  question  at  issue. 

The  evidence  shows  that  the  deceased  soldier  was  first  marri(*d  in 
1857,  in  the  town  of  Lewiston,  Mifflin  Count}',  Pa.,  to  Amelia  Ryan, 
b\"  a  lawful  ceremony  performed  by  a  justice  of  the  peace,  and  that  he 
lived  with  Amelia  in  said  place,  with  the  exception  of  the  time  he  was 
absent  during  his  service  in  the  Army,  until  some  time  during  the  year 
1806,  and  that  two  children  were  born  of  said  marriage,  both  of  whom 
died  prior  to  the  soldier's  discharge  from  the  service.  In  1866  the 
*Joldier  deserted  Amelia,  left  his  home  in  Mifflin  County,  Pa.,  and  went 
to  Platte  City,  Platte  County,  Mo.,  where  he  appears  to  have  remained 
about  two  years,  and  where  he  married,  on  August  27,  1867,  one 
Elmyi-a  Burns.  The  evidence  shows  that  he  deserted  this  second  wife, 
Elmyi-a,  within  a  few  months  after  his  attempted  marriage  to  her, 
and  left  Platte  County,  Mo.,  some  time  in  the  first  part  of  the  year 
1S68,  and  there  is  no  proof  in  this  case  that  he  ever  lived  with  her  for 
a  day,  or  ever  acknowledged  her  as  his  w-ife  after  the  time  that  he  left 
her,  as  aforesaid.  At  the  date  of  the  soldier's  marriage  to  Elniyra 
the  evidence  shows  that  his  first  and  lawful  wife,  Amelia,  was  living 
in  the  State  of  Pennsylvania,  that  she  never  obtained  a  divorce  from 
the  soldier,  and  that  she  continued  to  live  in  Mifflin  County,  Pa.,  until 
May  30,  1878,  upon  which  date  she  is  shown  to  have  died.  The  sol- 
dier never  applied  for  or  obtained  a  divorce  from  his  first  wife,  Amelia, 
in  Platte  County,  Mo.,  nor  did  he  do  so  in  Pike  County,  Mo.,  where 
he  is  shown  to  have  gone  when  he  left  Platte  County,  and  where  he 
remained  for  a  considerable  length  of  time;  but  just  how  long,  or  when 
he  left  this  latter  place,  does  not  appear.  The  evidence  shows,  how- 
ever, that  while  the  soldier  lived  in  Pike  County,  Mo.,  he  cohabited 
with  no  woman  as  his  wife,  and  represented  himself  to  be  an  unmar- 
ried man.  The  evidence  also  shows  that  the  soldier  resided  in  Morgan 
County,  111.,  during  a  portion  of  the  year  1883,  the  year  1884,  and 
jxart  of  1885,  and  at  this  time  he  had  no  wife  living,  and  passed  as  a 
single  man.     Some  time  during  the  latter  part  of  1885  thersoldieriis 
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shown  to  have  returned  to  Pennsylvania,  where  he  lived  with  a  sister 
in  Armstrong  County,  that  State,  during  the  year  1886.  The  testi- 
mony of  this  sister  shows  that  while  the  soldier  lived  with  her,  although 
as  a  matter  of  fact  his  first  wife  Amelia  was  then  dead,  he  represented 
to  her  that  he  was  still  married  and  living  wnth  Amelia  in  Lewiston, 
Pa.  The  soldier  left  Armstrong  County,  Pa.,  and  went  to  Calhoun 
County,  111.,  in  the  latter  part  of  the  j^ear  1886,  where  he  man-ied  this 
appellant,  Sarah  Waddle,  on  August  31,  1887,  and  lived  with  her  as 
his  wife  continuously,  in  said  count}'  and  State,  until  his  death  upon 
the  date  aforesaid.  This  last  marriage  of  the  soldier  to  the  appellant 
was  duly  and  regularly  celebrated  by  a  justice  of  the  peace,  in  accord- 
ance with  the  laws  of  said  State,  and  is  proven  b}^  a  duly  certified  copy 
of  the  public  record  of  said  marriage  in  said  county. 

Under  the  foregoing  facts,  which  are  well  established  by  the  evi- 
dence, there  can  be  no  question  as  to  the  legality  and  regularity  of  the 
marriage  of  this  appellant  to  the  soldier,  and  that  she  was  his  lawful 
wife,  and  should  be  accepted  as  his  widow  for  pensionable  pui-poses. 
The  facts  in  the  case  render  this  so  plain  and  obvious  as  to  preclude 
the  necessity  for  the  citation  of  any  legal  authority  to  sustain  it.  At 
the  time  the  soldier  married  the  second  wife,  Elmyra,  his  first  and 
lawful  wife,  Amelia,  was  shown  to  be  living  and  undivorced.  She 
lived  until  1878,  and  there  is  not  a  particle  of  proof  that  the  soldier 
ever  lived  with  the  second  wife,  Elmyi-a,  for  a  single  day,  or  that  he 
ever  saw  her  or  acknowledged  her  as  his  wife  after  the  death  of  the 
fii^st  wife,  Amelia.  The  second  marriage  to  Elmyra  was,  therefore, 
illegal  and  absolutely  void  in  its  inception,  and  there  is  no  proof  that 
it  ever  at  any  time  became  a  lawful  union.  On  the  contmry,  the  evi- 
dence shows  with  reasonable  certaint}^  that  it  never  did  become  a  law- 
ful marriage,  and  that  the  soldier  himself  repudiated  it,  and  never 
considered  himself  as  legally  bound  and  married  to  Elmyra.  There 
is  no  proof  that  the  soldier  ever  formed  any  other  matrimonial  union, 
or  ever  married  or  attempted  to  marry  any  other  women  than  those 
above  mentioned.  Consequently,  at  the  time  of  the  soldier's  marriage 
to  this  appellant  in  1887,  nine  years  after  the  dissolution  by  the  death 
of  the  first  wife  of  his  onl}'^  prior  lawful  marriage,  no  legal  bar  or 
impediment  whatever  existed  to  his  lawful  marriage  with  the  appel- 
lant, and  he  was  free  to  consummate  a  legal  matrimonial  union  with 
her,  and  did  do  so.  The  facts  in  this  case,  as  shown  by  the  evidence, 
afiord  no  basis  or  ground  whatever  for  holding  the  marriage  of  the 
appellant  to  the  soldier  to  have  been  illegal  or  invalid,  or  for  refusing 
to  accept  her  as  the  lawful  widow  of  the  soldier  for  pensionable 
purposes. 

In  view  of  the  foregoing  the  Department  holds  that  the  rejection  of 
this  claim  for  widow's  pension  upon  the  ground  stated  was  erroneous, 
and  therefore  said  action  is  hereby  reversed  and  set  aside,  and  you 
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are  directed  to  cause  said  claim  to  be  reopened  and  readjudicated  upon 
its  merits,  accepting  this  appellant  as  the  lawful  widow  of  the  soldier 
for  pensionable  purposes. 

Herewith  are  returned  the  papei*s  in  the  case. 


JFEE~RErUNDMENT->njRISI>ICTION-FUNI>. 

Harvet  Harrington  (claimant). 
MiLo  B.  Stevens  &  Co  (attorneys). 

As  but  one  fee  can  be  certified  on  each  issue  to  allow  pension  in  a  claim  where  such 
fee  was  erroneously  certified  and  paid  to  an  attorney  and  he  refuses  to  refund  the 
same,  the  Ck>nimi88ioner  can  not  certify  another  fee  to  the  attorney  entitled  to 
the  one  so  paid,  as  there  is  no  fund  from  which  such  fee  may  be  paid. 

Assistant  Secretary  I^.  L,  Campbell  to  the  Commissioiiei*  of  Peiisioiis^ 

Deceinher  30, 190 L 

Milo  B.  Stevens  &  Co.,  of  Washington,  D.  C,  on  September  24, 
1901,  entered  a  motion  to  reconsider  the  decision  of  the  Department 
affirming  the  action  of  the  Bureau  in  the  matter  of  fee  on  the  issue  of 
October  28,  1898,  in  the  above-entitled  case. 

On  said  issue  the  action  of  the  Bureau  was  affirmed  upon  the  ground 
that— 

As  but  one  fee  can  be  certified  on  each  issue  to  allow  pension  in  a  claim  where 
an  attorney  refuses  to  refund  a  fee  which  was  erroneously  paid  him,  action  refusing 
another  fee  to  the  attorney  entitled  to  the  one  so  paid  is  proper. 

On  appeal  the  argument  of  the  appellants  was  directed  to  show  that, 
under  the  authority  of  the  decision  of  the  Department  in  the  case  of 
Henry  N.  Rothery  (11  P.  D.,  255),  a  fee  in  a  claim  for  pension  can  be 
paid  to  the  attorney  entitled  thereto,  although  a  fee  has  been  paid  in 
the  particular  case  to  another  attorney,  who  has  refused  to  refund 
the  same. 

In  the  decision  of  the  Department  it  was  explained  wherein  the 
decision  in  the  case  of  Rothery  {mpra)  was  not  applicable.  The  appel- 
lants in  this  motion  summarize  the  decision  of  the  Department  into 
propositions  as  follows: 

1.  Unquestionably  the  Commissioner  of  Pensions,  from  a  legal 
point  of  view,  makes  pa3^ment  of  a  fee  as  the  agent  of  the  claimant. 

2.  All  of  the  pension  is  paid  to  the  claimant,  although  a  part  thereof 
is  paid  to  the  attorney. 

3.  Payment  of  a  part  of  the  pension  to  another  person  without  any 
law  authorizing  it  is  ineffective  as  against  the  person  entitled  thereto. 

4.  Whether  the  Commissioner  of  Pensions  pays  the  fee  to  the  attor- 
ney' entitled  thereto  or  to  some  other  attorney  the  payment  is  lawful. 
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5.  The  law  authorizes  the  Commissioner  of  Pensioiis  to  certify  but 
one  fee  from  the  money  secured  in  a  claim  for  pension.  When  he  has 
certified  such  fee  he  has  no  authority  to  certify  another,  and  there  in 
no  other  fund  from  which  fee  can  be  paid. 

The  appellants  admit  that  the  first  three  propositions  are  logical,  but 
attack  the  last  two  on  legal  grounds.  They  argue  that  if  as  the  agent 
of  a  claimant  the  Commissioner  of  Pensions  certifies  a  fee  to  an  attor- 
ney who  has  no  title  thereto  he  is  authorized  by  virtue  of  his  agencj" 
to  certify  another  fee  to  the  proper  attorney.  They  base  their  view 
upon  the  principle  underlying  the  common  law  rules  of  agency. 

The  Commissioner  of  Pensions  is  not  the  agent  of  the  claimant  by 
his  appointment,  but  by  the  statute  law  which  gives  said  officer  the 
power  to  certify  a  fee  in  a  pension  claim  to  an  attorney.  In  such 
capacity  the  act  of  the  Commissioner  of  Pensions  is  not  the  act  of  the 
claimant,  as  it  is  the  act  of  the  law.  So,  when  the  Commissioner  has 
certified  one  fee  he  has  fulfilled  the  law;  has  legally,  though  he  may  not 
have  properly,  carried  out  its  mandate.  Consequently,  where  he  has 
paid  a  fee  to  the  wrong  attorney  he  can  do  no  more  than  correct  his 
error  by  recovery  of  the  fee.  If  he  is  unable  to  do  this  his  power  is 
exhausted,  as  the  law  does  not  specifically  clothe  him  with  authority 
to  certify  another  fee  and  such  authority  can  not  be  inferred  from 
the  wording  of  the  statute.  In  this  connection  and  as  a  reason  which 
the  appellants  advance  for  the  unsoundness  of  the  fifth  proposition 
deducted  by  them  from  the  decision  of  the  Department,  they  submit 
that  the  law  does  not  prohibit  the  Commissioner  of  Pensions  from 
certifying  two  fees,  but  prohibits  an  attorney  from  receiving  two  fees; 
and,  as  they,  as  yet,  have  not  received  any  fee  in  this  case,  although 
the  Commissioner  of  Pensions  hajs  certified  one  fee,  there  is  no  law  pre- 
venting the  certification  of  a  fee  to  them. 

It  is  manifest  that  while  the  law  does  not  prohibit  an  attorney  from 
receiving  his  legal  fee  from  the  hands  of  the  Commissioner  of  Pen- 
sions, it  does  not  follow  that  the  law  supplies  the  Commissioner  of 
Pensions  with  funds  from  which  to  certify  fees  until  he  has  certified  a 
fee  to  the  proper  attorney.  Although  appellants  may  be  entitled  to  a 
fee  the}'^  can  not  receive  one  unless  the  Commissioner  of  Pensions  can 
certify  one  to  them.  The  question  as  to  their  title  to  a  fee  is  not  in 
issue. 

Appellant,  also  submit  that  there  is  a  fund,  viz,  the  current  pension 
of  the  claimant,  from  which  a  fee  can  be  paid.  It  is  true  that  when  the 
Commissioner  of  Pensions  has  failed  to  certify  a  fee  from  the  first  pay- 
ment of  pension  made  in  a  claim  he  can  certify  a  foe  from  a  subse- 
quent quarterly  payment  of  pension  to  a  claimant;  but  this  is  only  in 
the  event  which  has  Ixen  stated.  If  he  has  certified  one  fee  he  has  no 
power  to  certify  another,  as  his  agency  from  the  claimant  for  the  pur- 
ix)&e  of  certifying  fees,  conferred  upon  him  by  the  statute  law,  has 
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been  exhausted.  And  as  there  is  no  other  way  than  through  such 
agency  that  a  fee  can  be  lawfully  certified,  it  follows  that  the  conclu- 
sion reached  by  the  Department  in  this  case  is  a  proper  deduction  from 
the  statutes. 

One  of  the  conditions  of  the  contract  between  the  appellants  and  the 
claimant  implied  by  law  is  that  they  should  receive  their  fee  for  the 
prosecution  of  this  claim  through  the  agency  prescribed  by  the  law 
for  the  payment  of  fees  in  pension  claims.  With  this  agency  the 
claimant  has  nothing  to  do.  The  appellants  by  entering  into  a  con- 
tract for  the  prosecution  of  a  claim  for  pension  thereby  submit  their 
right  to  all  conditions  and  contingencies  which  the  law  imposes  and 
specifies. 

As  was  observed  by  Mr.  Justice  Brewer  in  Frisbie  v.  United  States 
(157  U.  S.,  166): 

Congress  being  at  liberty  to  give  or  withhold  a  pension,  may  prescribe  who  shall 
receiee  it,  and  determine  all  the  circumstances  and  conditions  under  which  any  appli- 
cation therefor  shall  be  prosecuted.  No  man  has  a  l^;al  right  to  pension  and  no  man 
has  a  legal  right  to  interfere  in  the  matter  of  obtaining  pension  for  himself  or  others. 
The  whole  control  of  that  matter  is  within  the  domain  of  Congressional  power. 

For  the  prosecution  of  a  claim  for  pension  under  the  act  of  March 
3,  1901,  an  attorney  can  not  receive  any  compensation  for  his  services 
whatever  either  directly  or  indirectly  from  the  claimant,  or  from  any 
other  person.  (Francis  A.  Patterson,  12  P.  D.,  29.)  There  are  other 
claims  for  pension  in  which,  under  the  provisions  of  the  law,  an  attorney 
can  receive  a  fee  limited  in  amount  for  his  services  therein.  But  in 
these  claims,  of  which  the  present  claim  is  one  of  the  class  which  they 
include,  the  attorney  contracts  for  the  fee  in  this  and  in  each  particular 
case,  subject  to  the  restrictions  imposed  by  law  as  to  the  amount  of  fee 
which  can  be  paid,  and  likewise  as  to  the  implied  contingencies  upon 
which  any  amount  whatever  can  be  certified.  One  of  the  latter  is,  as 
shown  in  the  present  claim,  that  there  must  be  a  fund  from  which  the 
fee  can  be  paid  and  from  which  the  Commissioner  of  Pensions  has  not 
exhausted  his  authority  for  certifying  fees. 

No  error  appears  in  the  decision  of  the  Department,  and  said 
motion  therefore  is  overruled. 


evidencb-presumpnon  of  death-act  march  18,  1896. 
Mary  L.  Reese  (alleged  widow). 

As  appellant's  husband  (the  soldier)  had  not  been  absent  unheard  of  for  seven  years 
next  preceding  the  filing  of  her  claim  for  pension,  and  no  evidence  tending  to 
show  his  death  prior  thereto  having  l>een  furnished,  she  can  not  be  held  to  be 
said  soldier's  widow  and  entitled  to  pension  on  account  of  his  service  and  death. 
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Assistant  Secretary  F.  L.  Campbell  to  the  Commusioner  of  Pensions^ 

January  10,  1909, 

Mary  L.,  as  widow  of  Humphrey  Reese,  formerly  private,  Company 
E,  Eleventh  Illinois  Volunteer  Cavalry,  filed  a  claim  for  pension  under 
the  act  of  June  27,  1890,  August  13, 181K),  which  was  rejected  July  19, 
1899,  in  the  following-stated  language: 

Approved  for  rejection  on  the  ground  of  claimant's  inability,  aided  by  special  exam- 
ination, to  establish  the  death  of  the  soldier,  or  furnish  any  satisfactory  evidence  on 
which  to  base  a  presumption  of  death.  On  June  12,  1883,  he  appeared  before  the 
board  of  surgeons  for  examination,  and  no  ratable  disability  was  found.  He  then 
resided  at  Pekin,  111. 

February  9,  1901,  the  claimant  filed  an  appeal  to  the  Department, 
alleging  tluit  the  Bureau  was  in  error  in  its  conclusions  from  the  evi- 
dence in  the  case  and  the  law  applicable  thereto. 

The  act  of  March  13,  1896,  is  as  follows: 

That  in  considering  claims  filed  under  the  pension  laws,  the  death  of  an  enlisted 
man  or  officer  shall  be  considered  as  sufficiently  proved  if  satisfactory  evidence  is  pro- 
duced establishing  the  fact  of  the  continued  and  unexplained  absence  of  such  enllgtwl 
man  or  officer  from  his  home  and  family  for  a  period  of  seven  years,  during  which 
period  no  intelligence  of  his  existence  shall  have  been  received. 

The  case  of  Davie  v,  Briggs  (97  U.  S.,  628)  lays  down  the  rule  of 
law  in  this  class  of  cases  as  follows: 

The  person  shown  not  to  have  been  heard  of  for  seven  years  by  those,  if  any,  who, 
if  he  had  been  alive,  would  naturally  have  heard  of  him,  is  presumed  to  be  dead, 
unless  the  circumstances  of  the  case  are  such  as  to  account  for  his  not  being  heard 
of  without  assuming  his  death. 

The  courts  of  this  country  have  uniformly  held  that  there  is  no  pre- 
sumption arising  from  seven  years'  absence  as  to  the  time  of  the  death. 
The  burden  of  proving  a  death  at  any  particular  time  is  upon  the  per- 
son who  asserts  it.  There  is  no  presumption  as  to  the  date  of  death 
within  the  seven  years.  (Davie  v,  Briggs,  97  U.  S.,  628;  McCartee  «?. 
Camel,  1  Barb.,  N.  Y.,  ch.  455;  Hancock  v,  American  Life  Ins.  Co,, 
62  Mo.,  26.) 

In  any  case  the  date  of  the  death  may  be  proved  at  any  time  within 
the  seven  j^ears  as  a  fact,  by  direct  or  circumstantial  evidence,  such  as 
showing  that  the  person  when  last  seen  was  in  bad  health,  or  was 
exposed  to  peril,  etc.;  but  mere  unexplained  absence  short  of  seven 
years  will  not  be  sufficient  to  establish  death  at  any  time  within  the 
period.    (See  paragraph  41,  1  Greenleaf  on  Evidence,  and  cases  cited.) 

The  above  is  preliminary  to  showing  that  in  this  case  the  claimant 
is  seeking  to  establish  that  the  soldier  died  some  time  within  the  seven 
years  provided  by  statute. 

Claim  was  filed  August  13,  1890,  and  the  soldier  is  shown  by  the 
evidence  to  have  been  alive  October  9,  1883,  a  period  of  less  than 
seven  years.     On  the  last-named  date  he  signed  a  communication  to 
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the  Pension  Bureau  asking  after  the  status  of  his  claim,  and  gave  his 
address  as  *' Peoria,  111.,  care  lock  box  116." 

In  her  declaration  the  claimant  alleged  that  her  husband  died  in 
Peoria,  111.,  ''in  1885."  When  asked  why  she  gave  that  date  she 
stated  she  was  so  informed  by  the  commander  of  the  G.  A.  R.  post  in 
Peoria.  The  special  examination  failed  to  disclose  that  the  soldier 
died  in  Peoria,  but  it  is  shown  he  left  that  city  some  time,  probably, 
in  1884,  as  a  letter  addressed  to  him  in  that  year  was  returned  to  the 
Bureau  '"unclaimed." 

The  question  presented  here  is  whether  there  is  evidence  sufficient 
to  fix  the  date  of  the  soldier's  death  at  any  time  within  the  period  of 
his  disappearance  and  the  date  of  filing  claim. 

On  April  6,  1880,  the  soldier  filed  a  claim  for  pension  in  his  own 
behalf  and  was  twice  examined  thereunder.  The  last  medical  certifi- 
cate was  made  June  12,  1883,  five  months  before'  the  communication 
from  the  soldier,  and  it  is  as  follows: 

Age,  40  years;  weight,  160  pounds;  height,  5  feet  10  inches;  pulse  rate,  70;  respira- 
tion, IS;  temperature,  98}.  This  applicant  claims  a  pension  on  account  of  paralysis 
of  right  side,  producing  temporary  insanity,  also  disease  of  eyes.  A  very  careful 
examination  does  not  show  either  of  these  troubles,  nor  structural  changes,  nor 
rational  nor  physical  signs  in  support  of  this  claim. 

It  will  be  seen  that  five  months  before  the  soldier  was  last  heard 
from  he  was  in  apparent  sound  physical  health.  The  claimant  has 
shown  that  the  soldier  was  in  an  insane  asylum  in  1877  and  that  he  was 
in  the  poorhouse  in  Peoria  County,  111.,  until  February,  1883,  which 
place  he  entered  in  December,  1882.  There  is  nothing  to  show  that 
he  was  physically  or  mentally  disabled  at  that  time. 

There  is  absolutely  nothing  in  the  case  which  even  tends  to  establish 
that  the  soldier  died  prior  to  August  13,  1890,  date  of  filing  claim  in 
issue,  except  that  he  had  not  been  heard  from  in  a  period  short  of 
seven  years,  and  had  failed  to  prosecute  his  claim  for  pension. 

The  evidence  is  not  sufficient  to  establish  the  death  of  the  soldier, 
and  the  facts  do  not  warrant  a  presumption  of  death  at  the  date  of 
filing  claim. 

The  claimant  insists  that  as  her  husband  has  not  been  heard  from  up 
to  the  present  time,  he  should  be  presumed  dead.  This  point  can  only 
be  decided  should  another  claim  be  filed.  This  point  is  not  in  issue  for 
consideration  under  the  pending  claim. 

The  action  of  the  Bureau  from  which  appeal  was  taken  is  affirmed. 

p.  D.— VOL.  12 8 
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RESTORATION-ACT  OF  MARCH  »,  1901->VIDOW8. 

» 

Mary  E.  Rice,  formerly  Paulding  (alleged  widow). 

It  appearing?  from  the  official  records  of  the  War  Department  that  during  the  period 
that  this  appellant  was  the  wife  of  the  deceased  officer,  from  January  13,  1S80, 
to  May  1,  1883,  he  rendered  no  military  service  in  any  war,  but  that  during  the 
whole  of  said  period  his  service  in  the  Regular  Army  of  the  United  States  was 
that  of  a  post  surgeon  in  time  of  peace,  she  has  no  title  to  restoration,  under  the 
provisions  of  the  act  of  March  3, 1901,  of  the  pension  which  she  formerly  received 
as  the  widow  of  said  officer. 

Assistant  Secretary  F.  L.  Campbell  to  the  Commissioner  of  Pensions^ 

January  11,  1902, 

Mary  E.  Paulding  was  formerly  pensioned  under  the  provisions  of 
section  4702,  Revise^i  Statutes,  as  the  widow  of  Holmes  O.  Paulding:* 
late  a  captain  and  assistant  surgeon,  Cnited  States  Army.  She  con- 
tinued to  receive  pension  as  the  widow  of  said  deceased  oflScer  to  Sep- 
tember 9,  1890,  when  she  is  shown  to  have  married  one  Joseph  A. 
Rice,  and  her  pension  was  terminated  by  her  remarriage  in  accordance 
with  law. 

It  appears  from  the  evidence  in  this  case  that  her  second  husband, 
Rice,  died  on  September  16,  1901,  and  on  October  14,  1901,  she  filed 
in  the  Pension  Bureau  an  application  under  the  provisions  of  the  act 
of  March  3,  1901,  for  restoration  of  the  pension  she  had  previously 
received  as  the  widow  of  said  deceased  oflScer. 

Said  application  for  restoration  of  pension  was  rejected  on  Novem- 
ber 16, 1901,  upon  the  ground — 

of  no  title  to  pension  under  the  act  of  March  3,  1901,  claimant  not  having  been  the 
wife  of  soldier  during  the  period  of  his  service  in  any  war. 

From  said  action  the  present  appeal  was  taken  on  November  30, 1901. 

The  act  of  Congress  approved  March  3,  1901,  under  which  this 
application  for  restoration  of  the  pension  this  appellant  formerly 
received  a«  the  widow  of  the  deceased  officer  is  made,  is  as  follows: 

The  remarriage  of  any  widow,  dependent  mother,  or  dependent  sister  entitled  to 
pension  shall  not  bar  her  right  to  such  pension  to  the  date  of  her  remarriage,  whether 
an  application  therefor  was  filed  before  or  after  such  marriage;  but  on  the  remarriage 
of  any  widow,  dependent  mother,  or  dependent  sister  having  a  pension,  such  pension 
shall  cease:  Provided ^  howerer,  That  any  widow  who  was  the  lawful  wife  of  any  otii- 
cer  or  enlisted  man  in  the  Army,  Navy,  or  Marine  Corps  of  the  United  States  during 
the  period  of  his  service  in  any  war,  and  whose  name  was  placed  or  shall  hereafter 
be  placed  on  the  i>ension  roll  Iwcause  of  her  husband's  death  as  the  result  of  wound 
or  injury  received  or  disease  contracted  in  such  military  service,  and  whose  name 
has  been  or  shall  hereafter  be  droppeci  from  said  j)ensi()n  roll  by  reason  of  her  mar- 
riage to  another  j)er!ion  who  has  since  died  or  shall  hereafter  die,  or  from  whom  she 
has  been  heretofore  or  shall  Iw  hereafter  divorced,  uiK)n  her  own  application  and 
without  fault  on  her  part,  and  if  she  is  without  means  of  supj>ort  other  than  her 
daily  lalwr  as  defined  by  the  acts  of  June  27,  1890,  and  May  9, 1900,  shall  be  entitle*! 
to  have  her  name  again  placed  on  the  pension  roll  at  the  rat^rnow  jjropded  for 
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widows  by  the  acts  of  July  14,  1862,  March  3,  1873,  and  March  19,  1886,  such  pen- 
eion  to  commence  from  the  date  of  the  filing  of  her  application  in  the  Pension  Bureau 
after  the  approval  of  this  act:  And  provided  further,  That  where  such  widow  is 
already  in  receipt  of  a  pension  from  the  United  States  she  shall  not  be  entitled  to  res- 
toration under  this  act:  Arul  provided  further,  That  where  the  pension  of  said  widow 
on  her  second  or  subsequent  marriage  has  accrued  to  a  helpless  or  idiotic  child,  or  a 
child  or  children  under  the  age  of  16  years,  she  shall  not  be  entitled  to  restoration 
under  this  act  unless  said  helpless  or  idiotic  child,  or  child  or  children  under  16 
years  of  age,  be  then  a  member  or  members  of  her  family  and  cared  for  by  her,  and 
upon  the  restoration  of  said  widow  the  payment  of  pension  to  said  child  or  children 
shall  cease. 

It  will  be  observed  that  by  the  express  terms  of  the  foregoing  act 
the  widow  who  is  entitled  to  the  restomtion  of  her  pension  thereunder 
is  one  who  shall  have  been  the  lawful  wife  of  the  officer  or  enlisted 
man  on  account  of  whose  service  and  death  said  pension  was  origi- 
nally granted,  '*  during  the  period  of  his  service  in  any  war."  In  the 
present  case  it  appears  from  the  ofiScial  records  of  the  War  Depart- 
ment that  the  deceased  officer,  Holmes  O.  Paulding,  as  whose  widow 
this  appellant  was  fonnerly  pensioned,  was  appointed  and  commis- 
sioned as  a  first  lieutenant  and  assistant  surgeon  in  the  Regular  Army 
of  the  United  States  on  November  10,  1874,  and  was  commissioned  as 
cuptain  and  assistant  surgeon,  United  States  Army,  November  10, 
1879,  and  that  he  served  therein  continuously,  as  such  officer,  from 
the  date  of  his  original  appointment  to  the  date  of  his  death,  which 
occurred  in  the  service  on  May  1,  1883.  It  is  shown  by  the  evidence 
in  the  case  that  said  deceased  officer  married  this  appellant  on  January 
13,  1880,  and  that  she  lived  with  him  as  his  wife  from  that  date  up  to 
the  date  of  his  death. 

The  only  question,  then,  to  be  considered  under  the  terms  of  said  act 
is  whether  during  the  continuance  of  the  marriage  between  this  appel 
lant  and  said  deceased  officer,  from  January,  1880,  to  May,  1883,  said 
officer  served  in  any  war. 

It  is  contended  b}^  the  appellant  that  during  said  period  the  officer 
served  "in  wars  with  Indians^  and  that  said  Indian  wars  have  always 
been  construed  and  considered  as  wars,  and  should  he  so  construed 
in  the  adjudication  of  claims  for  restoration  under  the  act  of  March 
3,  1901." 

The  facts  in  this  case  relative  to  the  service  rendered  by  the  officer 
in  the  Regular  Army  during  the  period  of  his  marriage  to  this  appel- 
lant, as  shown  by  the  official  records  of  the  War  Department,  not  only 
render  it  unnecessary,  but  preclude  the  discussion  of  the  abstract 
question,  suggested  b\'  the  appellant,  as  to  whether  the  suppression 
of  occasional  and  spoi'adic  Indian  outbreaks  and  hostilities  by  the 
Regular  Army  of  the  United  States  during  the  period  of  the  deceased 
officer's  service  therein  could  be  considered  a»s  wars  within  the  mean- 
ing and  intent  of  the  language  used  in  the  act  of  March  3,  1901,  or 
whether  service  in  the  Regular  Army  under  such  circumstances  could 
be  held  to  be  "service  in  any  war."  Digitized byGoOglc 
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Said  records  show  that  the  deceased  oflicer  was  on  duty  as  post  sur- 
geon at  f'ort  McHenry,  Md.,  from  July  15, 1879,  to  November  4, 1881; 
as  post  surgeon  at  P'ort  Laramie,  Wyo.,  from  November  24,  1881,  to 
April  2,  1883,  and  as  pos^  surgeon  at  Fort  Sidney,  Nebr.,  from  April 
5,  1883,  to  May  1,  1883,  the  date  of  his  death. 

It  is  manifest  that  during  the  whole  period  that  this  appellant  was 
the  wife  of  the  deceased  officer  he  w^as  sen'^ing  as  a  post  surgeon  at 
various  posts  and  garrisons  of  the  United  States  Armj'  during  a  time 
of  general  peace,  and  was  not  personally  engaged  in  nor  rendering 
any  service  while  hostilities  of  any  character  were  being  conducted. 

It  is  thus  apparent  that  even  if  the  contention  of  the  appellant 
should  be  admitted,  that  the  services  of  the  Regular  Army  in  sup- 
pressing Indian  outbreaks  during  the  time  of  her  deceased  husband's 
service  therein  could  be  considered  as  service  in  war  within  the 
meaning  of  the  language  of  the  act  of  March  3,  1901,  the  service 
shown  to  have  been  rendered  by  the  deceased  officer  during  the  time 
that  she  was  his  wife  was  not  of  this  character,  and  it  could  not  l)e 
contended  with  any  reason  that  his  service  in  garrison  as  post  surgeon 
was  a  military  service  in  any  war.  On  the  contrary-,  it  is  clear  from 
said  record  that  the  duties  performed  and  the  services  rendered  by 
the  deceased  officer  during  the  whole  period  that  the  appellant  was 
his  wife  were  merely  those  of  an  army  surgeon  during  a  time  of  peace, 
and  under  no  circumstances  and  by  no  possibility  could  such  services 
be  construed  as  military  *' service  in  any  war." 

It  is  manifest,  therefore,  since  the  appellant  is  not  shown  to  have 
been  the  wife  of  the  deceased  officer  "during  the  period  of  his  service 
in  any  war"  she  is  not  entitled  to  a  restomtion  of  her  pension  as  the 
widow  of  said  officer  under  the  provisions  of  the  act  of  March  3, 
1901,  and  the  rejection  of  her  application  for  restoration  for  that 
reason  was  clearly  without  error,  and  is  affirmed  accordingly. 


FRAUD  AND  MISTAKE— REIMBURSEMENT. 

AxNiE  Cooke  (widow). 

The  evidence  showing  that  the  appellant  made  a  fraudulent  application  in  1866,  upon 
which  i^ension  was  allowed  and  paid,  it  is  immaterial  whether  such  pension  was 
actually  received  hy  her  or  was  (as  is  alleged)  appropriated  by  h^r  attorney.  In 
either  event  the  Government  may  reimburse  itself  by  withholding  current  pen- 
sion due  her. 

Assiatant  Secretary  F,  L,  CamjybeJl  to  tJie  Coinmissionei'  of  Pen»imis^ 

January  11,  1902, 

Herewith  are  returned  the  papers  in  the  appealed  pension  case  of 
Annie  Cooke,  widow  of  Richard  Cooke,  formerly  a  soldier  in  Company 
C,  First  United  States  Colored  Infantry. 

It  appears  that  the  claimant  first  applied  for  pension  March  23, 1866, 
as  the  widoN^  of  one  William  Hayes,  who  also  served  «^^a  private  in 
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Company  C,  First  United  States  Colored  Iirfantry,  and  died  in  the 
service  November  5,  1864.  That  application  was  allowed  and  a  pen- 
sion ceitificate  issued  July  19,  1866,  which  was  mailed  to  her  attorney, 
George  E.  H.  Day,  of  this  city.  The  records  of  the  Treasury  Depart- 
ment show  that  payment  of  the  pension  was  made  in  September,  1869, 
to  September  4,  1869. 

On  July  17, 1900,  claimant  filed  an  application  for  pension  under  the 
act  of  June  27,  1890,  as  the  widow  of  Richard  Cooke,  to  whom  she 
claimed  to  have  been  married  in  February,  1866.  Said  application 
was  allowed  in  August,  1901,  as  was  also  a  claim  for  some  accrued 
pension  due  the  deceased  soldier,  Richard  Cooke.  It  was  held,  how- 
ever, that  payment  of  the  pension  should  be  withheld  until  a  suflicient 
amount  had  accumulated  to  reimburse  the  Govemment  for  the  pension 
erroneously  paid  the  claimant  as  the  widow  of  Hayes  subsequent  to 
her  marriage  to  Cooke.  From  that  action  an  appeal  was  taken  Octo- 
ber 29, 1901,  the  claimant's  attorney  contending  that  she  never  received 
any  pension  as  the  widow  of  Hayes  after  her  marriage  to  Cooke,  but 
"promptly  on  that  marriage  visited  the  office  of  one  Judge  Day,  who 
had  been  her  attorney  and  in  whose  office  all  her  vouchers  had  been 
witnessed  and  executed,"  and  that  *\she  surrendered  her  certificate  and 
voucher  to  him  and  informed  him  of  her  remarriage." 

It  is  intimated  that  Day  drew  the  pension  himself. 

The  claimant  made  an  affidavit  (filed  June  8,  1901)  stating  that  she 
**  never  drew  a  dollar  of  pension  as  the  widow  of  Hayes  after  her  mar- 
riage to  Cooke"  and  that  she  ''turned  in  all  her  papers  to  Judge  Day, 
her  attorney,  and  told  him  she  had  remarried  and  wanted  to  surren- 
der the  Hayes  certificate."  She  asks  that  the  matter  be  thoroughly 
investigated. 

It  is  possible  that  the  claimant  never  received  any  pension  under  the 
certificate  issued  to  her  as  the  widow  of  William  Hayes,  but  it  is  plain 
that  the  statement  in  the  appeal,  as  to  her  having  promptly,  on  her 
marriage  to  Cooke,  turned  over  said  certificate  with  other  papers  to 
her  attorney,  can  not  be  true,  for  the  very  good  reason  that  the  cer- 
tificate was  not  issued  until  after  her  marriage  to  Cooke.  In  other 
words,  at  the  time  of  her  marriage  to  Cooke  she  had  no  pension  cer- 
tificate and  had  never  executed  any  pension  vouchers  in  the  office  of 
Judge  Day  or  elsewhere. 

It  is  also  evident  that,  whether  she  was  the  actual  beneficiary  or  not, 
the  grant  of  pension  made  to  her  as  the  widow  of  William  Hayes  was 
procured  b\^a  fraud  to  which  she  was  a  party.  According  to  her  own 
statement  she  was  married  to  Cooke  in  February,  1866.  She  applied 
for  pension  as  the  widow  of  Hayes  in  March,  1866,  and  alleged  in  her 
application  that  she  had  remained  his  widow  ever  since  his  death. 
The  evidence  tends  to  show  that  she  was  married  to  Cooke  on  December 
9,  1865. 

The  only  testimony  tiled   to  c()rro>)orate  her   ^^tiitenj^^pt  ^^^qA^^^ 
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received  no  pension  as  the  widow  of  Hayes  is  an  affidavit  from  her 
brother-in-law,  Emanuel  Cooke,  who  states  that  he  lived  in  the  same 
house  with  her  in  Prince  George  County,  Md.,  in  1866,  and  knows  that 
she  had  then  ceased  to  draw  pension  as  the  widow  of  William  Hayes, 
as  she  did  not  come  to  the  cit}'^  to  execute  any  vouchers  nor  did  she 
execute  any  at  home;  and,  furthermore,  h«r  husband,  Richard  Cooke, 
was  a  minister  of  the  gospel  and  not  a  man  who  would  permit  his  wife 
to  perpetrate  a  fraud. 

It  is  not  contended  that  she  received  an}^  pension  in  1866.  The 
records  show  that  only  one  payment  was  made,  and  that  was  in  1869. 
At  that  time  the  law  permitted  payment  to  be  made  to  the  duly  con- 
stituted attorney  of  the  person  named  in  the  pension  certificate. 
Payment  to  the  attorney  was,  in  effect,  payment  to  the  claimant.  It 
is  not  necessary  for  the  Government  to  trace  the  monej'  into  the  actual 
possession  of  the  appellant  before  it  can  recover  from  her  by  with- 
holding current  pension,  the  rule  being  that  principals  are  liable 
(civiliter)  to  third  parties  for  the  fraud  and  deceit  of  their  agents  when 
conmiitted  in  the  course  of  the  principals'  business.  (1  Am.  and  Eng. 
Ency.  of  Law,  417.)  A  fortiori  where  the  principal  was  (as  in  this 
case)  personall}'  a  participant  in  the  fraud,  even  though  she  was  not  a 
participant  in  the  benefit. 

After  careful  consideration  no  reason  is  found  for  disturbing  the 
action  appealed  from,  and  the  same  is  therefore  affirmed. 


pathological.  sequence— typhoil>  p'ever-bactkriology. 

Charles  W.  Snowman. 

Since  the  discovery  and  isolation — by  Eherth,  in  1880— of  the  bacilhis  of  typhoid 
fever,  the  views  of  the  medical  profession,  accordinjjj  to  Keen  and  other  recent 
writers,  as  to  the  pathology  not  only  of  the  fever  itself,  but  also  of  its  complica- 
tions and  sequels,  recent  and  remote,  have  underp;one  an  entire  revolution  and 
much  is  now  understood  that  was  formerly  inexplicable.  The  diffusion  of  this 
micro-organism  is  so.  wide  that  "scarcely  a  single  tissue  or  organ  of  the  bo<ly 
escapes  invasion  by  the  typhoid  bacilli"  (Keen).  The  complications  and 
sequels  of  typhoid  fever  are  so  numerous  and  so  varied  that  both  medical  and 
surgical  divisions  thereof  are  now  recognized. 

"Excepting  the  laryngeal  complications  and  sequels  of  typhoid  fever,  the  most 
frequent  are  those  connected  with  the  lx)ne8"  (Keen);  and  modem  bacteri- 
ology now  furnishes  a  scientific  method  of  demonstrating  the  existence  or 
non-existence  of  a  pathologic  connection  between  enteric  fever  and  a  suspectetl 
sequel  thereof. 

Held:  That  inasmuch  as  the  appellant  in  the  case  at  ])ar  contracted  typhoid  fever  in 
the  military  ser^•ice  and  line  of  duty,  and,  subsequent  to  his  muster  out  from 
such  senice,  certain  suppurative  conditions  arose — involving  the  bones  and 
other  tissues,  especially  of  the  right  leg,  necessitating  the  amputation  of  the 
right  foot — which  conditions,  it  is  contended,  are  sequelae  of  the  said  fever, 
further  efforts — through  thorough  si>ecial  and  medical  examinations,  respectively 
— should  \ye  made  to  ascertain  whether  or  not,  as  a  matter  of  fact,  the  present 
condition  of  the  soldier  was  caused  by  the  enteric  fever  of  serf  ice^meiii^ 


DECISIONS    RELATING   TO   PENSIONS.  119 

Assistant  Secretary  F,  Z.  Camphell  to  the  Commissioner  of  Pensions^ 

January  iJ,  1902, 

Herewith  remanded  are  the  papers  in  the  case  of  Charles  W.  Snow- 
man, late  private  Company  B,  First  Maine  Infantry,  war  with  Spain, 
for  the  purpose  of  having  the  same  sent  to  the  field  with  a  view  to  the 
adduction  of  more  satisfactory  evidence  in  regard  to  certain  points  in 
the  claim  that  seem  of  more  or  less  vital  importance  to  the  interests 
of  the  claimant. 

The  soldier  enlisted  in  the  above-mentioned  organization  May  2, 
1898,  and  was  mustered  out  with  his  company  October  27,  1898. 

The  record  in  the  case  shows  that  he  was  treated  in  Maine  General 
Hospital,  Portland,  Me.,  from  August  26,  1898,  to  October  9,  1898, 
for  typhoid  fever.  He  was  admitted  to  the  said  hospital  from  a 
hospital  train  from  Chickamauga,  Ga.,  at  which  latter  place  he  was 
treated  for  acute  diarrhea  from  August  14  to  21,  1898. 

On  May  24,  1900,  he  filed  a  claim  for  pension  wherein  he  alleged 
that  he  contracted  malarial  typhoid  fever  at  Chickamauga,  Ga.,  in 
August,  1898.  No  especial  sequence  of  said  fever,  as  a  cause  of  disa- 
bility, was  alleged  in  such  claim.  In  an  affidavit  filed  September  25, 
1900,  he  alleged  that  for  over  a  year  and  a  half  he  had  suffered  from 
a  malarial  sore  on  his  right  foot,  and  that  for  some  time  he  had  been 
obliged  to  use  crutches.  In  an  affidavit  filed  eJanuary  14,  1901,  he 
alleged  that  shortly  after  leaving  the  Maine  General  Hospital,  where 
he  had  been  treated  for  malarial  typhoid  fever  for  six  weeks,  a  sore 
appeared  on  his  ankle,  which  sore,  he  had  been  informed  by  physicians, 
was  caused  by  the  fever  which  he  had  in  the  service;  that  the  ankle 
grew  rapidly  worse,  making  it  necessary  to  have  it  operated  on  and 
resulted  in  his  having  to  have  his  leg  amputated  just  above  the  ankle. 

One  of  the  physicians  by  whom  the  soldier  was  treated  subsequent 
to  his  discharge  from  the  service,  Dr.  Alfred  King,  of  Portland,  Me., 
testified  in  an  affidavit  filed  April  26,  1901,  in  regard  to  two  different 
operations — one  an  amputation — that  he  performed  upon  the  claim- 
ant's right  leg  and  ankle.  He  says:  That  he  was  first  called  to  see  the 
soldier  September  8,  1900,  when  he  found  him  suffering  from  some 
suppurating  sinases  running  beneath  the  skin  and  tendons  about  the 
right  ankle  joint,  which  were  treated  until  September  18,  1900,  when 
he  etherized  the  soldier,  laid  open  the  sinuses,  and  curetted  and 
sterilized  the  same,  as  well  as  possible;  that,  at  that  time,  there  was 
no  communication  between  the  sinuses  and  the  ankle  joint;  that  the 
parts  improved  for  a  time,  and  then  the  right  ankle  joint  became 
involved — the  disease  becoming  so  extensive  and  the  general  health  of 
the  soldier  so  much  impaired  that  amputation  at  the  lower  third  of  the 
right  leg  became  necessary  in  order  to  save  his  life;  that  at  the  time  of 
the  amputation  there  was  some  inflammation  about  the  upper  tibio- 
fibular articulation,  which  later  went  on  to  suppuration;  that  other 
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pyaemic  abscesses  appeared  in  the  skin  of  the  right  groin,  over  the 
seventh  rib  on  the  left  side  and  on  the  back  of  the  right  hand;  that 
slight  inflammatory  changes  appeared  at  the  costo-sternal  articula- 
tions; that  his  temperature  was  generally  about  101.5,  with  gradual 
loss  of  flesh  and  strength;  and  that,  in  affiant's  opinion,  the  said  con- 
ditions were  due  to  the  pyeemic  effects  of  the  typho-malarial  fever  con- 
tracted at  Chickamauga. 

Another  physician  by  whom  the  soldier  was  treated  at  different 
times,  Dr.  B.  B.  Foster,  of  Portland,  Me.,  testified  in  an  affidavit  filed 
March  5,  1901,  that  he  had  known  him  since  boyhood,  and  knew,  as  a 
physician,  that  his  physical  condition  was  perfect  prior  to  his  enlist- 
ment in  the  Army;  that  he  saw  him  at  the  Maine  Genei^tl  Hospital 
soon  after  he  was  brought  home  from  Chickamauga,  suffering  with 
ty^phoid  fever  in  a  very  severe  form;  that  after  leaving  the  hospital 
the  soldier  came  under  my  (the  affiant's)  observation,  on  the  second 
day  of  October,  1899,  suffering  with  an  ulcer  of  the  leg  near  the 
ankle;  that  his  general  condition  was  rather  poor;  that  he  continued 
under  affiant's  treatment  until  May  10,  1900,  at  which  time  he  was 
still  suffering  with  an  ulcer  of  the  leg  and  a  rather  debilitated  condition. 

Still  another  physician  by  whom  the  soldier  was  treated — but  for  a 
few  months  only — testified  in  an  affidavit  filed  March  2, 1901,  that  he 
first  treated  the  claimant  for  the  diseased  ankle  on  May  26,  1900;  that 
he  prescribed  for  him  four  other  times — until  August  14,  1900,  when 
he  passed  to  the  care  of  another  physician;  that  he  was  at  that  time 
somewhat  weakened  by  the  diseased  ankle,  but  was  able  to  do  some 
work;  that  in  affiant's  opinion  "  the  inflammation  of  the  bones  of  the 
right  ankle  was  undoubtedly  of  a  tubercular  nature." 

The  claimant  was  examined  by  a  board  of  examining  surgeons  Octo- 
ber 17,  1900;  but  the  conditions  described  in  the  certificate  of  such 
examination  were  more  subjective  than  objective.  Relative  to  the  dis- 
ease of  the  soldier's  right  leg,  the  board  described  one  operation  that  had 
been  performed  thereon — as  related,  in  all  probability,  bj'  the  claimant 
It  was  also  stated,  however,  that  the  wounds  were  in  a  process  of  heal- 
ing, and  a  rating  of  6, 18  was  recommended  for  ''  malarial  sore  of  right 
foot."  But  no  other  evidence  of  malarial  poisoning  was  found,  accord- 
ing to  the  said  report. 

The  claim  in  question  was  rejected  June  4, 1901,  on  the  ground  that 
no  disability  f i-om  either  typhoid  or  malarial  fever  had  been  shown 
since  the  date  of  filing  the  same,  and  that  the  sore  on  right  foot  and 
resulting  loss  of  right  foot  could  not  be  accepted  as  a  result  of  typhoid 
or  malarial  fever. 

In  consequence  of  the  rejection  of  his  said  claim  the  soldier  filed 
additional  medical  evidence  with  a  view  to  having  the  case  reopened 
and  further  considered,  but  the  Bureau  held  that  such  action  was  not 
warranted,  as  the  said  evidence  did  not  connect  the  diseased  condition 
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of  the  right  foot  with  the  typhoid  fever  for  which  the  soldier  was 
treated  while  on  furlough. 

The  additional  evidence  referred  to  follows. 

Dr.  Charles  D.  Smith,  a  member  of  the  staff  of  the  Maine  General 
Hospital  testified,  in  an  affidavit  filed  August  12,  1901: 

That  he  is  a  practicing  physician,  and  that  he  has  been  acquainted  with  said  soldier 
for  about  three  years,  and  that  said  Charles  W.  Snowman  was  admitted  to  the  Maine 
General  Hospital,  Portland,  ward  G,  August  26,  1898.  He  was  taken  from  hospital 
train  bringing  a  part  of  First  Maine  Volunteers  from  Chickamauga. 

At  time  of  admission  patient  had  noon  temperature  of  103°,  abundant  crop  of  rose 
spots,  stupor,  mild  delirium,  profuse  diarrhea  of  pea-soup  appearance.  The  Widftl 
test  was  positive.  Patient  gave  later  history  of  a  week's  sickness  with  diarrhea  at 
Chickamauga,  but  did  not  enter  hospital;  grew  worse  on  train.  The  temperature 
curve  showed  fever  of  the  second  week.  The  case  went  on  as  a  typical  typhoid  of 
considerable  severity;  collapse  threatened  several  times  early.  Blood  examination 
showed  absence  of  malarial  Plasmodium.  Patient  discharged  convalescent  October 
9,  1898.    This  was  by  insistence  of  family  and  against  my  advice. 

I  have  had  no  knowledge  of  him  or  his  condition  since  that  date. 

Dr.  H.  S.  Emery,  who  had  previously  testified  in  the  case,  said: 

I  first  treated  Charles  W.  Snowman  May  26,  1900,  for  ulcers  of  right  ankle,  and 
three  following  times,  until  August  11,  1900.  In  my  affidavit  of  date  February  21, 
1901,  I  stated  that,  in  my  opinion,  the  ulcers  were  due  to  tubercular  infection,  but 
from  fiicts  learned  from  Dr.  Alfred  King,  who  has  since  treated  the  case,  I  think  the 
diseased  condition  of  the  ankle  was  due  to  an  infection  caused  by  the  typhomalarial 
fever.  On  account  of  the  brief  time  that  said  Snowman  was  under  my  care  it  was 
difficult  to  make  a  definite  diagnosis,  and,  moreover,  characteristic  symptoms  had  not 
then  appeared. 

Subsequent  to  the  said  second  adverse  action  of  the  Bureau  in  the 
premises  additional  affidavits  of  Drs.  King  and  Foster  were  filed. 
Dr.  Foster  testified  as  follows: 

I  have  known  Mr.  Charles  W.  Snowman  from  his  early  childhood  up  to  the  present 
time.  I  have  been  his  father's  physician  a  greater  part  of  the  time  for  the  last  fifteen 
years,  and  have  had  an  opportunity  of  observing  Charles  W.  Snowman  during  this 
time.  I  am  prepared  to  state  that  up  to  the  time  of  his  joining  the  First  Maine 
Infantry  and  going  with  them  to  Chickamauga  he  was  well  and  strong.  While  away 
with  his  regiment  he  was  taken  sick  with  typhomalarial  fever,  and  on  his  arrival 
home  was  removed  from  the  train  to  the  Maine  General  Hospital,  where  he  was  very 
sick.  Soon  after  leaving  the  hospital  he  developed  a  small  abscess  on  his  ankle, 
which  I  believe  was  due  to  the  debilitated  condition  produced  by  his  fever.  I  had 
an  apportunity  of  observing  the  sore  for  some  time,  during  which  time  it  increased 
in  severity,  and  I  am  informed  that  since  my  laBt  seeing  him  the  foot  has  been 
removed.  In  my  opinion  Mr.  Charles  W.  Snowman*8  present  condition  was  caused 
by  disease  contracted  while  in  service  of  the  United  States. 

The  testimony  of  Dr.  King  is  of  more  importance  than  is  that  of 
any  other  physician  who  has  testified  in  the  case,  as  it  was  he  who 
performed  the  aforesaid  operations  upon  the  soldier's  right  leg,  and 
his  statement  in  his  most  recent  affidavit  in  regard  to  the  bacteriologi- 
cal examination  which  he  says  was  made  of  the  tissues  involved  in  the 
suppurative  procei^es,  referred  to  by  each  affiant  in  the  case,  offers  the 
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only  logical  method  of  establishing  the  alleged  relation  of  cause  and 
effect  between  the  typhoid  fever,  shown  to  have  been  contracted  in  the 
service  and  line  of  duty,  and  the  disease  of  right  leg  and  other  parts 
that  were  affected  by  such  processes  subsequent  to  the  claimant's  dis- 
charge from  the  service. 

Dr.  King's  aflSdavit  was  executed  December  28, 1901,  and  he  testified 
therein  as  follows: 

That  he  is  a  practicing  physician  and  has  been  acquainted  with  the  above-named 
soldier  about  oi\e  year  and  three  months,  and  that  when  he  first  saw  said  Charles  W. " 
^owman,  Septeml)er  8,  1900,  he  was  suffering  from  suppurating  sinuses  about  right 
ankle  joint.  Two  operations  were  necessary,  the  second  one  to  save  the  life  of  the 
patient.  This  was  an  amputation  of  lower  third  of  right  leg.  Disease  then  affected 
the  superior  tibia-fibular  articulations  of  the  right  leg,  the  skin  in  right  groin,  the 
eighth  and  ninth  ribs  on  left  side,  the  upper  third  of  sternum,  the  left  claviculo- 
acromial  joint,  the  third  metacarpal  bone  of  right  hand,  the  carpo-metacarpal  bones 
of  left  hand,  with  left  wrist  joint,  and,  finally,  both  lungs.  This  disease  was  thought 
to  be  pyemic,  but  now,  from  bacteriological  examination,  is  a  mixed  tubercular 
iniection.  During  my  care  of  said  Charles  W.  Snowman  he  has  been  totally  disabled. 
Emaciation  and  failure  of  strength  have  steadily  proceeded,  until  he  is  hardly  able 
to  sit  up.    He  can  not  live  but  a  very  few  weeks  at  best. 

In  view  of  his  excellent  health  previous  to  enlistment,  and  excellent  family  history, 
and  of  the  diseased  condition  following  immediately  on  the  septic  typhoid  fever,  I 
am  of  the  opinion  that  his  disease  was  acquired  in  the  service,  or  on  account  of  the 
severe  impairment  of  health  and  nutrition  due  to  the  typhoid  fever,  and  that  this 
diseased  condition  and  impaired  nutrition  will  cause  his  death  in  a  very  short  time. 

As  heretofore  stated,  Dr.  King  refers  to  the  only  method  by  which 
any  connection  between  the  condition  of  the  soldier,  as  described  by 
himself  and  the  other  physicians  who  have  testified  in  the  case,  and  the 
tj'phoid  fever  which  he  contracted  while  in  the  service  can  be  satisfac- 
torily established,  i.  e.,  through  a  careful,  thorough,  and  scientific 
bacteriological  examination  of  the  tissues  involved  in  the  morbid  con- 
ditions described  by  the  said  affiants,  and  of  the  blood  as  well. 

In  view  of  the  fact  that  these  said  conditions  followed  so  soon  after 
the  attack  of  typhoid  fever,  a  logical  deduction  might  reasonably  be 
drawn  that  such  conditions  were  sequelae  of  the  enteric  fever,  but  such 
connection  could  only  be  demonstrated  in  the  manner  referred  to  above. 

It  is  not  quite  clear  whether  the  Bureau  meant  to  hold  by  the  afore- 
said adverse  action  of  June  4, 1901,  that  the  then  existing  condition  of 
the  soldier  could  not  have  been  caused  by  typhoid  fever,  but  if  such 
is  the  case  it  must  be  held  that  its  position  in  the  premises  is  untenable, 
as  there  is  ample  authority  for  holding  the  contrary. 

Although  few  diseases  are  so  widespread  as  t^^phoid  fever  and  con- 
cerning which  there  is  such  a  vast  amount  of  literature,  it  is,  never- 
theless, a  much  to  be  regretted  fact  that  such  important  subjects  as 
the  medical  and  surgical  complications  and  sequelse  of  enteric  fever 
are  but  brieflj'  touched  upon  in  the  various  systems  of  medicine  and 
text  or  reference  books.     This  fact  makes  all  the  more  valuable  and 
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interesting  as  well  as  instructive  a  recent  (1898)  monograph,  entitled 
The  Surgical  Complications  and  Sequels  of  Tj'phoid  Fever,  by  Wil- 
liam W.  Keen,  M.  D.,  LL.  D.,  professor  of  the  principles  of  surgery 
and  of  clinical  surgery,  Jeflferson  ]Vfedical  College,  Philadelphia,  Pa., 
the  said  book  having  been  based  upon  tables  of  1,700  cases  compiled 
by  the  author  and  by  Thompson  S.  Westcott,  M.  D.,  instructor  in 
diseases  of  children,  University  of  Pennsylvania. 

In  the  revised  edition  (1900)  of  Tyson's  Practice  of  Medicine  the 
subject  in  question  and  also  the  disease  which  the  claimant  alleges 
that  he  contracted  in  the  service,  i.  e.,  '^malarial  typhoid  fever,"  are 
referred  to  as  follows: 

The  recent  Spanish- American  war  has  confinned  the  possibility  of  the  coexistence 
of  typhoid  fever  and  of  malarial  fever,  since  a  number  of  cases  from  among  the 
soldiers  have  been  reported  in  which  not  only  all  the  necessary  clinical  features  of 
typhoid  fever  were  present,  but  also  the  Widal  reaction,  in  which,  too,  the  malarial 
organism  was  found  in  the  blood.  Such  coexistence  occurred  in  two  of  the  cases 
under  my  own  care  in  the  hospital  of  the  University  of  Pennsylvania.  It  is,  how- 
ever, an  infrequent  event.  On  the  other  hand,  a  disease  that  is  the  product  of  the 
two  causes,  as  was  once  supposed  to  be  the  case,  and  known  as  typho-malarial  fever, 
does  not  exist.  The  term  should  be  dropped,  as  it  is  confusing  and  gives  rise  to 
erroneous  impressions. 

Persons  with  tuberculosis,  epilepsy,  and  other  forms  of  chronic  nervous  disease  are 
as  liable  to  typhoid  fever  as  others,  while  measles,  chicken-pox,  and  especially  ery- 
8|>elas,  may  befall  a  typhoid  case.  Typhoid  fever  itself  predisposes  to  tuberculosis, 
and  not  a  few  patients  recover  from  the  former  disease  only  to  be  attacked  by  the 
latter. 

Poet-typhoid  bone  lesions  are  surprisingly  common  when  investigated.  Sir  James 
Paget,  Murchison,  W.  W.  Keen,  Haywood,  Harold  C.  Parsons,  and  others,  have  col- 
lected many  cases.  They  include  osteitis,  necrosis,  and  periostitis.  The  tibia  is  the 
favorite  seat— 91  times  out  of  216  of  Keen's  collection — then  the  ribs  40  times,  the 
femur  22  times,  the  ulna  15,  and  the  humerus  11.  Ebermaier,  in  1887,  obtained  from 
two  cases  of  suppurative  post-typhoid  periostitis  the  bacillus  of  Eberth  in  pure  cul- 
ture, and  since  then  quite  a  number  of  cases  have  been  reported,  whence  pyogenic 
properties  of  this  bacillus  may  be  inferred.  Other  bacilli,  viz.,  the  staphylococcus, 
streptococcus,  and  pneumococcus,  are,  however,  at  times  associate<i.  Golgi  also  pro- 
duced suppuration  by  injecting  pure  typhoid  bacilli  subcutaneously  at  a  distance 
from  the  fractured  ends  of  a  long  bone  in  a  lower  animal.  The  pus  showed  in  cul- 
ture only  typhoid  bacilli.  *  *  *  Necrosis  of  the  cartilages,  as  well  as  ulcers,^  are 
frequent  results.  All  of  these  surgical  complications  are  easily  explained  since  the 
recognition  of  the  bacillus. 

In  the  latest  edition  (1898)  of  his  Principles  and  Practice  or  Medi- 
cine, Osier,  one  of  the  leading  medical  authors  of  America,  accords 
much  greater  consideration  to  the  subject  herein  discussed — i.  e.,  the 
sequelae  of  typhoid  fever — than  had  been  accorded  in  the  earlier  editions 
of  his  said  book.  Relative  to  the  post-typhoid  lesions  of  the  osseous 
system  he  says: 

Among  the  most  common  and  troublesome  of  the  sequela?  of  the  disease  are  the 
bone  lesions.  Of  237  cases  collecte^l  by  Keen  there  was  periostitis  in  110,  necrosis 
in  85,  and  caries  in  13.  They  are,  I  am  sure,  much  more  frequent  than  the  figures 
indicat**.     Six  cases  came  under  niv  notice  in  the  course  of  a  vear  and  formed  the 
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bafiie  of  Parson* s  paper  (Studies  II).  The  legs  are  chiefly  involved.  In  Keen's 
series  the  tibia  was  affected  in  91  cases,  the  ribs  in  40.  The  majority  occur  after 
convalescence  is  established.  Of  51  cases  in  which  bacteriological  examinations  were 
made,  in  13  pyogenic  bacteria  were  found;  in  38  there  were  typhoid  bacilli  (Keen). 
The  typhoid  bone  lesion  is  apt  to  form  what  the  old  writers  called  cold  abecess. 
Only  a  few  of  the  cases  are  acute.  Chronicity ,  indolence,  and  a  remarkable  tendency 
to  recurrence  are,  perhaps,  the  three  most  striking  features  of  the  typhoid  bone 
lesions.  If  not  thoroughly  treated  sinuses  may  remain,  and  typhoid  bacilli  have 
been  found  in  these  old  lesions  for  as  long  as  seven  or  more  years. 

As  will  be  observed,  both  Tyson  and  Osier  accord  full  credit  to 
Keen  for  his  investigations  and  for  his  valuable  contribution  to  the 
literature  of  this  subject. 

In  speaking  of  the  pathology  of  the  surgical  complications  and 
sequelae  of  typhoid  fever,  in  his  aforesaid  monograph,  Keen  says,  in 
part: 

The  surgical  results  of  scarlet  fever  and  the  other  exanthemata  have  long  been  rec- 
ognized and  described.  But  up  to  1876,  when  I  published  my  Toner  Lecture,  sur- 
gical troubles  after  typhoid  and  other  continued  fevers  were  deemed  rather  among 
the  curiosities  of  literature,  then  looked  upon  as  somewhat  rare,  but  yet  well  ascer- 
tained suiigical  post-febrile  lesions,  which  should  be  expected  from  time  to  time  and, 
therefore,  watched  for  and,  if  possible,  prevented.  Since  1880,  when  Eberth  discov- 
ered the  bacillus  of  typhoid  fever,  our  views  of  the  pathology  not  only  of  the  fever 
itself,  but  also  of  its  complications  and  sequels,  recent  and  remote,  have  undei^gone 
an  entire  revolution  and  we  now  understand  much  that  was  formerly  inexplicable. 

I  shall  only  consider  the  pathology  of  typhoid  sufficiently  for  us  to  see  its  bearing 
from  the  surgical  side;  more  than  that  would  be  out  of  place.  The  pathology  of 
typhus  fever  is  so  much  less  clear  and  certain,  and  the  number  of  cases,  after  typhus 
so  much  smaller,  especially  at  the  present  time,  that  I  shall  entirely  omit  its  special 
consideration. 

In  order  to  gain  a  clear  idea  of  the  pathology  of  typhoid  and  post-typhoid  lesions, 
I  will  consider: 

1.  The  viability  of  the  typhoid  bacilli  both  in  and  out  of  the  body;  and,  therefore, 
the  possibility  of  their  causing  late  as  well  as  early  sequels  of  the  fever. 

2.  Their  wide  diffusion  in  the  various,  organs  of  the  human  body,  and  therefore 
the  possibility,  if  not  the  probability,  that  all  the  various  surgical  results  may  be 
caused  by  them. 

3.  Mixed  infections  of  the  typhoid  bacilli  with  other  bacteria. 

4.  The  pyogenic  faculty  of  the  typhoid  bacilli. 

5.  Typhoid  infection  of  different  organs  without  typical  typhoid  lesions  in  th^ 
intestine. 

Relative  to  the  viability  (ability  to  live)  of  the  typhoid  bacilli,  this 
author  says: 

The  viability  of  the  typhoid  bacilli  (a)  outside  the  human  body:  In  favorable 
conditions,  e.  g.  in  a  bacteriological  laboratory,  the  typhoid  germs  may  live  indefi- 
nitely; but  in  unfavorable  conditions,  also,  their  viability  is  remarkable.  Thus 
Losener  found  that  the  bacillus  only  disappeared  from  the  body  ninety-six  days  after 
burial.  In  feces  they  may  live  even  for  months.  Remlinger  and  Schneider  have 
found  them  in  the  feces  of  five  out  of  ten  patients  who  had  never  had  typhoid  fever. 

S(^hiller  impregnated  threads  with  the  bacillus  and  found  them  still  active  in  periods 
of  from  one  to  two  years. 
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Uffelmann  found  them  still  living  and  active  after  eighty-two  days  in  dry  sterile 
sand. 

(6)  Their  viability  inside  the  human  body:  I  will  not  mention  instances,  of  which 
there  are  a  large  number,  in  which  the  typhoid  bacilli  have  been  found  in  abscesses, 
etc.,  within  three  or  four  weeks  after  the  fever,  but  only  those  cases  in  w^hich  they 
have  been  found  months  and  even  years  afterwards. 

By  far  the  longest  time  after  the  fever  when  the  typhoid  bacillus  has  been  found, 
and  in  pure  culture,  is  that  of  Von  Dungem.  Fourteen  years  and  a  half  after  the  fever 
the  bacillus  was  found  in  i^n  abscess  about  the  gall-bladder. 

A  number  of  cases  were  cited  as  having  been  recorded  by  various 
observei-s — in  some  of  which  the  post-typhoid  lesion  was  manifested 
several  months  after  convalescence,  and  in  others  from  two  or  three  to 
six  or  seven  years  after  disappearance  of  the  fever. 

As  to  the  ^'wide  diffusion  of  the  bacilli  in  the  various  organs  and 
tissues  of  the  body,"  it  is  said: 

Scarcely  a  single  tissue  or  organ  of  the  body  escapes  invasion  by  the  typhoid  bacilli. 
Not  only  the  normal  tissues  are  invaded,  but,  as  is  seen  by  the  preceding  section 
and  in  many  later  chapters,  they  are  found  in  the  pus  of  abscesses  in  every  region  of 
the  body  and  in  empyema,  in  the  effusion  of  teno-synovitis,  in  the  nonpurulent  fluid 
of  orchitis,  etc. 

Relative  to  the  mixed  infection  of  the  typhoid  bacillus  and  the  pyo- 
genic and  other  bacteria  it  is  stated: 

Very  rarely  specific  infections,  such  as  those  of  tetanus,  erysipelas,  anthrax,  and 
malignant  edema,  occur  in  cases  of  typhoid  fever. 

And  as  to  the  pyogenic  (pus  producing)  faculty  of  the  typhoid 
bacilli,  the  author  says: 

The  proof  of  this  lies,  first,  in  observed  caaes  in  man  in  which  the  typhoid  bacilli 
have  been  found  in  pure  culture  and,  secondly,  in  experiments  upon  animals.  The 
first  to  observe  this  pyogenic  property  of  the  typhoid  bacilli  were  Rendu,  Fraenkel, 
and  Tavel. 

In  speaking  of  *' typhoid  affections  of  the  bones,"  Keen  says: 

Excepting  the  laryngeal  complications  and  seciuels  of  typhoid  fever,  the  most  fre- 
quent are  those  connected  with  the  bones. 

And  as  to  its  pathology,  he  says,  in  part: 

The  causes  to  which  twenty  years  ago  I  attributed  the  necrosis  of  bone,  which  was 
at  that  time  by  far  the  most  frequently  recorded  sequel  among  the  bone  lesions  (50 
out  of  69  cases}  were  two:  First,  thrombosis,  or,  in  some  cases,  embolism;  and,  sec- 
ondly, absolute  inanition, or  want  of  nutrition.  But  modern  bacteriology,  which  did 
not  exist  in  1876,  has  rendered  these  views  almost  entirely  untenable,  and  gives  the 
fir&t  and  by  far  the  most  important  place  to  the  typhoid  bacillus. 

It  Ls  doubtful  whether  inanition  plays  any  role  what-ever  in  producing  any  of  the 
typhoid  diseases  of  bone,  though  it  is  possible  that  in  a  patient  whose  nutrition  was 
at  a  very  low  ebb  it  might  lead  to  necrosis,  especially  if  any  injury  were  inflicte<l  on 
a  subcutaneous  bone.  The  poor  nourishment  of  the  lx)ne  would  \ye  a  predisposing, 
and  the  injury  the  exciting,  cause  of  the  necrosis. 

This  phase  of  the  question  is  further  discussed  at  considerable  length 
and  with  much  detail  b}-  the  author,  but  can  only  be  referred  to  thus 
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briefl\^  herein.  .  It  is  interesting  to  note,  however,  that  he  expresses 
the  opinion  that: 

Bone  disease  is,  therefore,  rarely  a  complication  of  typhoid,  but  is,  in  the  vast 
majority  of  cases,  a  sequel.  It  rarely  arises  during  the  course  of  the  fever  (the  earli- 
est case  arose  on  the  tenth  day),  but  almost  always  in  convalescence  and,  in  fact,  in 
over  one-half  the  (rases  after  convalescence  was  well  established.  It  is  at  this  time 
that  muscular  strain  begins  hy  the  patient^s  commencing  to  stand  and  walk,  and 
later  by  his  return  to  ordinary  manual  labor;  it  is  then  that  blows  and  other  usual 
slight  accidents  may  occur;  it  is  then  that  the  slow  changes  in  the  bones  Ijegin  to 
show  themselves;  it  is  then  that  the  bacilli,  driven,  so  to  speak,  from  other  parts  of 
the  system,  take  refuge  in  the  bones,  and  lie  in  wait,  ready  to  avail  themselves  of  any 
unfavorable  conditions  of  fluctuating  health  or  var}  ing  circulation,  or  of  anything 
causing  a  locus  minoris  resistentiee. 

In  view  of  the  facts  above  set  forth  it  would  seem  that  this  claim 
for  pension  was  scarcely  in  shape  for  final  adjudication  at  the  time  the 
action  appealed  from  was  taken;  for,  in  the  light  of  our  present  infor- 
mation in  regard  to  the  pathology  of  typhoid  fever,  such  claim  was 
not  based  upon  a  mere  theory,  but  had  for  its  foundation  actual  con- 
ditions that  were  susceptible  of  scientific  demonstration.  To  hold, 
therefore,  that  the  said  conditions  could  not  be  accepted  as  pathologic 
sequelae  of  typhoid  fever  without  first  ascertaining,  as  could  have  been 
done,  whether  or  not,  as  a  matter  of  fact,  they  actually  were,  was 
clearly  error. 

In  an  appeal  from  the  said  adverse  actions  of  the  Bureau  in  the 
premises,  filed  December  21,  1901,  it  is  contended  that  the  claimant 
contracted  typhoid-malarial  fever  at  Chickamauga,  Ga.,  and  was  sent, 
with  others,  to  Maine  general  hospital,  from  which  he  was  discharged 
against  the  wishes  of  the  surgeon  in  charge;  that  after  he  got  home, 
but  before  he  was  discharged  from  the  service,  a  pain  commenced  in 
his  right  ankle,  which  developed  into  an  ulcer  and  became  so  extensive 
that,  in  order  to  save  his  life,  the  foot  was  amputated,  and  that  since 
that  time  other  ulcers  or  sores  have  developed  in  other  parts  of  his 
body. 

The  record  and  evidence  in  the  case  fails  to  sustain  the  contention 
that  ulcers  or  sores  developed  upon  the  soldier's  right  leg,  ankle,  or 
foot  prior  to  his  discharge  from  the  service  or  soon  thereafter;  but,  in 
view  of  the  fact,  as  shown  by  the  authorities  herein  cited,  that  such 
conditions  as  are  described  in  this  case  are  seldom  complications  of 
typhoid  fever,  but  are  nearly  always  sequels  thereof,  and  may  develop 
months,  or  even  years,  after  recovery  from  the  original  attack  of  fever, 
it  is  of  no  importance  to  show  that  the  said  conditions  existed  in  the 
service  in  order  to  establish  their  alleged  relation  to  the  enteric  fever. 
Furthermore,  if  the  conditions  referred  to  had  existed  in  the  service  it 
would  be  uimecessary  to  seek  to  establish  the  same  as  a  sequel  of  any 
other  cause  of  disal)ility,  and  a  claim  for  pension  on  account  thereof 
could  be  prosecuted  on  the  ground  that  such  conditions  and  results 
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thereof  constituted  a  separate  and  distinct  cause  of  disability  of  service 
origin. 

At  the  time  this  claim  was  adjudicated  the  facts  presented  in  the  case 
showed  that  the  soldier  had  been  treated  for  typhoid  fever.  He 
alleged  that  the  said  fever  was  ''malarial-typhoid" — meaning,  how- 
ever,  what  has  been  recognized  and  termed  by  the  medical  profession 
as  "  typho-malarial  fever,"  which  term  Tyson  now  contends  is  a  mis- 
nomer— ''does  not  exist" — and  should  be  abandoned  for  the  reason 
that  "it  is  confusing  and  gives  rise  to  erroneous  impressions."  This 
author  adnaits  the  possibility  of  the  coexistence  of  typhoid  and  malarial 
fevers  in  the  same  subject,  but  holds  that  not  only  all  the  necessary 
clinical  features  of  enteric  fever  will  be  present,  but  also  the  Widal 
reaction,  in  which,  too,  the  malarial  organism  will  be  found. 

In  this  connection  he  also  says,  as  before  stated: 

Persons  with  tuberculosis,  epilepsy,  and  other  forms  of  chronic  nervous  disease,  are 
as  liable  to  typhoid  fever  as  others,  while  measles,  chicken  pox,  and  especially  ery- 
sipelas, may  befall  a  typhoid  case.  Typhoid  fever  itself  predisposes  to  tuberculosis, 
and  not  a  few  patients  recover  from  the  former  disease  only  to  be  attacked  by  the 
latter. 

In  this  case  the  question  as  to  the  coexistence  of  malarial  fever  with 
the  typhoid  fever  of  record  may  be  eliminated,  as  it  is  shown  by  the 
testimony  of  Charles  D.  Smith  that  a  "blood  examination  (while  the 
soldier  was  in  the  hospital)  showed  absence  of  malarial  plasmodium." 
The  elimination  of  malarial  fever,  however,  does  not  aflfect  the  status 
of  the  case,  as  the  conditions  shown  to  have  arisen  subsequent  to  the 
soldier's  discharge  are  not  regarded  as  either  probable  or  possible 
sequels  of  malarial  fever,  but  are  considered  as  susceptible  of  demon- 
stration as  sequelae  of  typhoid  fever. 

And  it  is  with  a  view  to  affording  the  appellant  full  opportunity  to 
demonstrate,  if  he  can,  the  alleged  connection  between  the  typhoid 
fever  of  service  origin  and  the  conditions  that  arose  subsequent  to 
his  discharge  that  the  Department  has  determined  to  have  a  special 
examination  held  in  the  case. 

Sufficient  has  been  said  herein,  it  is  thought,  to  show  the  lines  along 
which  the  special  examination  should  be  conducted. 

The  main  point  to  be  ascertained,  however,  is  the  question  as  to 
whether  or  not  the  bacteriological  examination  referred  to  by  Dr.  King 
in  his  most  recent  affidavit  in  the  case  revealed  the  presence  of  the 
bacillus  of  Eberth — the  bacilli  of  typhoid  fever — either  in  pure  cul- 
ture or  in  mixed  infection  with  other  bacteria. 

If  any  subsequent  bacteriological  examinations  have  been  made  of  the 
tissues  involved  in  the  suppurative  processes  referred  to  by  Dr.  King, 
the  results  of  such  examinations  should  be  ascertained.  Dr.  .King  testi- 
fied in  his  aforesaid  most  recent  affidavit  that  a  "mixed  tubercular 
infection "  was  found  at  the  examination  to  which   he   referred,  a,^ 
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before  said.  He  should  be  asked  to  state  whether,  in  his  opinion,  the 
disease  of  the  appellant's  osseous  system — relative  to  which  he  has 
heretofore  testified — is  due  to  a  general  tubercular  infection  following 
upon  the  attack  of  typhoid  fever,  or  whether  it  is  a  post-typhoid 
lesion  due  to  the  bacilli  of  typhoid  fever,  or  a  mixed  infection  due  to 
the  micro-organisms  of  tuberculosis  and  typhoid  fever,  respective!}'. 

Dr.  King  should  also  be  requested  to  give  the  exact  date  of  the 
amputation  of  the  soldier's  right  foot  which  he  performed,  and  to 
state  the  exact  line  of  section  as  well. 

Although  the  claimant's  right  foot  had  been  amputated  at  the  date 
of  the  rejection  of  his  said  claim,  no  eflfort  appears  to  have  been  made 
to  ascertain  the  date  of  the  operation,  and  no  medical  examination 
was  ordered  with  a  view  to  ascertaining  the  exact  point  of  amputation. 
These  points  were  ignored,  presumably,  because  the  Bureau  did  not 
suppose  that  the  amputation,  or  the  conditions  that  necessitated  it, 
could  be  traced  in  any  way  to  the  soldier's  military  service. 

Dr.  King  having  testified  that  the  appellant  is  dangerously  ill,  with 
probably  but  a  short  time  to  live,  an  examining  surgeon  should  be 
directed  to  proceed  to  his  house,  examine  the  stump  of  his  right  leg 
and  report  the  condition  and  length  of  the  same,  thus  showing  the 
line  of  amputation. 

Another  point  which  the  special  examiner  should  inquire  into  is  the 
fact  that  the  soldier  signed  a  declaration,  when  he  was  mustered  out  of 
the  service,  to  the  effect  that  he  had  no  reason  to  believe  at  that  time 
that  he  was  suffering  from  the  effects  of  any  wound,  injury,  or  disease, 
or  from  any  disability  or  impairment  of  health,  whether  incurred  in 
the  military  service  or  otherwise. 

It  is  noted,  however,  that  in  reply  to  the  printed  question  in  the 
said  declaration,  ''When  was  the  disability  incurred?"  the  answer, 
"About  August  15,  1896,"  is  recorded;  and  opposite  the  question, 
"Where  was  the  disability  incurred?"  is  the  answer,  "Camp  George 
H.  Thomas." 

This  declaration  is  certified  to  b}^  the  captain  of  the  claimant's  com- 
pany and  by  the  assistant  surgeon  of  the  regiment,  but  the  soldier's 
statement  is  not  in  his  own  handwriting,  and  is  written  in  different 
colored  ink  from  his  signature. 

His  alleged  declaration  that  he  was  suffering  from  no  cause  of  dis- 
ability, and  his  recorded  statement  that  he  incurred  some  disability  at 
Camp  Thomas  (Chickamauga)  in  August,  1896,  are  contradictory  and 
should  be  explained.  Furthermore,  he  was  not  at  Chickamauga  in 
August,  1896,  but  was  there  in  August,  1898,  when  he  contracted 
typhoid  fever;  and  it  seems  hardly  probable  that  a  person  barely  con- 
valescent from  a  very  severe  attack  of  such  fever  would  or  could,  with 
truth,  declare  that  he  was  free  f wm  all  disability.  But  in  a  question 
of  the  character  involved  in  this  case  such  declarations  of  soldiers 
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and  certificates  of  their  captains  and  the  surgeons  of  their  regiments, 
respectively,  would  be  of  no  eflfect  in  determining  such  question,  as  the 
.soldier  might  think  in  good  faith  that  he  had  fully  recovered  from  all 
the  ill  effects  or  dangers  of  typhoid  fever,  and  no  objective  signs  or 
symptoms  of  any  sequelae  of  such  disease  might  be  found  upon  exam- 
ination by  the  surgeon,  yet  the  bacilli  of  the  disease  might  still  be 
lurking  in  his  system  and  lie  donnant  until  a  favorable  opportunity 
for  some  manifestation  of  the  presence  thereof  should  arise. 

As  before  stated,  the  appellant  is  reported  by  his  attending  physi- 
cian to  be  seriously  and  dangerously  ill.  It  is,  therefore,  directed 
that  the  papers  in  the  case  shall  be  forwarded  without  delay  to  a  spe- 
cial examiner,  who  should  be  instructed  to  take  up  the  case  at  once 
and  complete  his  examination  as  soon  as  possible. 

As  soon  as  the  report  of  such  examination  shall  be  received  at  the 
Bureau  all  of  the  papers  in  the  case,  together  with  such  statement  as 
the  Bureau  may  deem  proper  in  the  premises,  will  be  transmitted  to 
the  Department  for  final  disposition  of  the  pending  apx)eal. 


dependent  parents-e\adence-incomb. 

Margaret  Burke  (mother). 

A  mother  claimant  who  occupies  her  own  house  and  has  an  income  of  $20  per  montli 
from  rents  and  receives  over  $500  per  year,  the  earnings  of  her  husband,  is  not 
dependent  within  the  meaning  of  section  4707  of  the  Revised  Statutes. 

Assistard  Secretary  F.  L.  Campbell  to  the  Ccmimissicmei^  of  Pensions^ 

Jamminj  13,  1902. 

Margaret  Burke,  as  mother  of  John  Burke,  formerly  private  in  Com- 
pany G,  Eighth  Ohio  Volunteer  Infantry,  war  with  Spain,  tiled  claim 
for  pension  under  section  4707,  Revised  Statutes,  March  8, 1900,  which 
was  rejected  October  29,  1901,  in  the  following  atated  language: 

Approval  for  rejection;  claimant  has  property  which  furnishes  a  liome  and  a 
monthly  rental  of  some  twenty-five  or  thirty  dollars,  and  her  husband  earns  $600  per 
year  in  addition.     Other  points  not  considered. 

December  26,  1901,  a  letter  from  claimant  was  filed  as  an  appeal  to 
the  Department,  in  which  she  contended  that  the  Bureau  was  in  error 
in  its  consideration  of  the  evidence  in  the  case. 

It  is  to  be  noted  that  this  appeal  raises  the  simple  question  whether 
claimant  was  dependent  within  the  meaning  of  the  law  at  the  date  of 
the  death  of  the  soldier. 

The  soldier,  who  had  a  claim  pending,  died  January  29,  1900. 

The  evidence  in  the  case  shows  that  claimant  is  the  owner,  in  her 
own  right,  of  one  acre  and  sixty-seven  one-hundredths  of  an  acre  of  * 
ground  in  the  town  of  Barbeiton,  Summit  County,  Ohio,  on  which 
p.  D.— VOL.  12 9  r^^^^l^ 
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are  located  four  houses,  in  one  of  which  the  claimant  lives  with  her 
family.  The  statements  of  real  estate  agents  are  to  the  effect  that 
this  property  is  fairh'  worth  from  $2,500  to  $3,000.  The  claimant 
testified  that  the  house  she  occupied  with  her  family  contained  six 
rooms,  and  that  one  of  the  other  houses  had  three  rooms  and  was 
rented  at  $8  per  month,  and  the  other  was  an  eight-room  house  and 
was  rented  about  one-half  the  time  at  $15  per  month.  It  will  be 
seen  that  the  claimant  has  an  income  of  at  least  $20  per  month  from 
rents,  taking  her  own  statement  for  it.  Then,  again,  it  is  shown  by 
the  evidence  that  the  houses,  excepting  the  three-room  house,  are 
insured  for  $2,200.  There  is  an  incumbrance  on  the  whole  property 
of  $700,  paying  6  per  cent  interest.  Claimant's  husband  is  alive  and, 
according  to  his  own  testimony  he  has  worked  almost  continuously 
as  gate  watchman  for  a  boiler  works,  and  now  receives  $1.65  per  day, 
and  at  the  date  of  the  death  of  the  soldier  he  received  $1.45  a  day, 
working  seven  days  in  the  week.  His  income  from  his  labor  at  that  date 
was  $529  per  year.  The  net  income  of  claimant,  including  that  of  her 
husband,  who  is  legally  bound  to  support  her,  and  deducting  interest 
on  the  moi*tgage  and  the  taxes,  is  in  excess  of  $700,  according  to  her 
own  statement,  and  those  of  her  husband.  She  occupies  a  hou*»e  of 
her  own,  thus  paying  no  rent  for  that  purpose.  The  value  put  upon 
her  property  by  claimant  is  $1,200,  but  in  this  she  is  contmdicted  by 
the  evidence  of  competent  witnesses  and  b5'^the  value  of  $2,200  placed 
b}-  her  with  the  insurance  companies  on  three  of  the  houses. 
Section  4707,  Revised  Statutes,  is  as  follows: 

If  any  person  embraced  within  the  provisions  of  sections  forty-six  hundred  and 
ninety-two  and  forty-six  hundred  and  ninety-three  haa  died  since  the  fourth  day  of 
March,  eighteen  hundred  and  sixty-one,  or  shall  hereafter  die,  by  reason  of  any 
wound,  injury,  casualty,  or  disease,  which,  under  tlie  conditions  and  limitations  of 
such  sections,  would  have  entitled  him  to  an  invalid  i)ension,  and  has  not  left  or 
shall  not  leave  a  widow  or  legitimate  child,  but  has  left  or  shall  leave  other  relative 
or  relatives  who  were  dependent  upon  him  for  support  in  whole  or  in  part  at  the 
date  of  his  death,  such  relative  or  relatives  shall  be  entitled,  in  the  following  order 
of  precedence,  to  receive  the  same  pension  as  such  person  would  have  been  entitled 
to  had  he  been  totally  disabled,  to  ix)mmence  from  the  death  of  such  person,  namely: 
First,  the  mother;  secondly,  the  father;  thirdly,  orphan  brothers  and  sisters  under 
sixteen  years  of  age,  who  shall  be  pensioned  jointly:  *  ♦  *  Proridedj  That  a 
mother  shall  be  assumed  to  have  been  dependent  upon  her  son  within  the  meaning 
of  this  section  if,  at  the  date  of  his  death,  she  had  no  other  adequate  means  of  sup- 
port than  the  ordinary  proceeds  of  her  own  manual  labor  and  the  contributions  of 
said  son  or  of  any  other  persons  not  legally  bound  to  aid  in  her  support;  and  if,  by 
actual  contributions,  or  in  any  other  way,  the  son  had  recognized  his  obligations  to 
aid  in  support  of  his  mother,  or  was  by  law  bound  to  such  support,  and  that  a  father 
or  a  minor  brother  or  sister  shall,  in  like  manner  and  under  like  conditions,  be 
assumeil  to  have  been  dei)endent,  except  that  the  income  which  was  derived  or 
derivable  from  his  actual  or  possible  manual  labor  shall  be  taken  into  account  in 
estimating  a  father's  means  of  independent  support:  Providedy  further,  That  the  pen- 
sion allowed  to  any  person  on  account  of  his  or  her  dependence,  as  hereinbefore 

-ovided,  shall  not  be  paid  for  any  period  during  which  it  shall  not  V>e  necessary  as& 

eans  of  adequate  sul>si8tence.  T  ^  ^  ^  ^  I  ^ 
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In  the  case  of  Stephen  F.  Williams  (7  P.  D.,  507),  the  following 
language  is  used  in  construing  the  above  section: 

This  section  clearly  defines  dependence,  and  it  is  unnecessary  to  look  elsewhere 
for  a  definition.  As  applied  to  the  mother,  father,  orphan  brother,  or  sister  of  the 
Boldier  under  16  years  of  age,  "dependence"  is  defined  in  the  act  to  l)e,  first,  lack  of 
adequate  means  of  support;  and  in  the  case  of  a  mother,  brother,  and  -sister,  in 
determining  the  question  as  to  whether  there  was  or  was  not  a  lack  of  adequate 
means  of  support,  the  ordinary  proceeds  of  their  manual  labor  and  contributions  of 
those  not  legally  bound  to  aid  in  their  support  should  not  be  taken  into  account; 
second,  lack  of  means  of  independent  support;  and  in  case  of  the  father,  his  actual 
or  possible  income  from  his  manual  labor  shall  be  taken  into  account  in  determining 
the  question  whether  he  lacked  means  of  adequate  support;  third,  lack  of  *' adequate 
subsistence." 

There  is  nothing  in  the  evidence  in  this  case  to  show  that  the  amount 
received  by  claimant  is  not  an  adequate  means  of  subsistence. 
In  the  case  of  Ann  Tobin  (6  P.  D.,  o.  s.,  362),  it  was  held: 

Where  at  date  of  claimant's  son's  death  her  husband  was  constantly  employed  at 
the  maximum  wages  paid  workmen  of  the  class  of  workmen  to  which  he  belonged 
she  is  not  deemed  dependent  on  her  son  for  support  within  the  meaning  of  the  pen- 
sion laws. 

In  the  case  of  the  mother  of  Charles  R.  Prescott  (12  P.  D.,  o.  s., 
477),  it  was  said: 

This  claimant's  income  at  the  date  of  her  son's  death  being  $315  per  year,  it  is  held 
it  was  adequate  to  her  support  in  that  condition  of  life  in  which  she  was  then  living. 

It  is  clear  that  a  mother  who  occupies  her  own  house  and  has  an 
income  of  f 20  per  month  from  rents  and  receives  over  $600  per  year 
from  the  earnings  of  her  husband,  as  this  claimant  does,  is  not 
"dependent"  within  the  meaning  of  the  law. 

The  action  of  the  Bureau  from  which  appeal  was  taken  is  afSrmed* 


dependent  relatives-slave  mothers. 
Harriet  Gray  (mother). 

Claimant  and  her  minor  son  were  slaves  when  said  son  abandoned  his  master  and 
mother  in  1863,  and  enlisted  two  years  thereafter,  never  having  in  any  manner 
contributed  to  his  said  motlier's  support. 

Held,  that  as  claimant's  said  son,  the  soldier,  never  contributed  to  her  support,  and 
was  not  legally  bound  so  to  do,  she  was  not  dependent  upon  him  for  support  at 
the  date  of  his  death,  and  not  pensionable  as  a  dependent  mother. 

Assistant  Secretary  F.  L.  Campbell  to  the  Commissioiur  of  Pen^loiis^ 

January  15,  1902. 

HaiTiet,  as  alleged  dependent  mother  of  Harvey,  alias  Abner,  Gray, 
formerly  a  private  in  Company  F,  Eighty -eighth  United  States  Colored 
Volunteer  Infantry,  and  now  a  pensioner  under  the  act  of  June  27, 
1890,  filed  her  application  for  pension  under  the  general  law  on  May  8, 
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1882,  which  claim  was  rejected  on  June  17,  1901,  on  the  ground  that 
claimant  wa.s  not  dependent  upon  soldier  at  the  date  of  his  death; 
that  he  was  not  living  with  her  at  date  of  enlistment,  but  had  aban- 
doned his  home  and  her  for  two  years  before  he  enlisted.  An  appeal 
was  filed  on  December  18,  1901. 

The  undisputed  facts  in  this  aise  are  as  follows: 

Soldier,  when  perhaps  15  years  of  age,  and  while  he  and  his  mother 
were  in  a  state  of  slaverj-,  left  his  home  as  early  as  the  year  1863. 
His  whereabouts  for  some  little  time  were  unknown  to  claimant.  He 
did  not  communicate  with  her  in  an}'  manner  whatsoever,  manifested 
no  interest  in  her,  and  enlisted  on  February  15,  1865,  dying  in  the 
service  on  September  4,  1805,  his  mother  being  unaware  of  his  where- 
abouts until  a  short  time  before  his  decease,  and  not  knowing  of  his 
death  until  some  weeks  after  it  occurred.  It  is  not  contended  that  the 
soldier  contributed  in  any  way  toward  the  support  of  claimant,  but  the 
appeal  is  based  upon  a  purported  decision  b}'^  Secretary  Teller  (P.  D., 
o.  s.,  12)  to  the  effect  that — 

The  soldier  being  a  minor  up  to  the  date  of  enlistment,  and  to  the  date  of  his 
death,  the  parent  would  be  entitled  to  his  services  if  he  were  living,  and  therefore 
to  a  pension  if  he  were  dead. 

The  above  quotation  is  not  the  exact  wording  of  the  opinion,  but  is 
somewhat  broader  in  its  meaning  than  the  language  actuall}'  used 
would  warrant;  and  the  opinion  referred  to  was  not  decisive  of  any 
given  case,  but  was  rendered  at  the  request  of  the  Commissioner  of 
Pensions  regarding  what  was  necessary  to  be  proved  in  the  case  of  a 
dependent  mother  claiming  by  reason  of  the  death  of  her  minor  son, 
an  enlisted  man.  The  variance  is  not  of  any  special  moment,  how- 
ever, as  it  will  be  shown  that  the  doctrine  announced  by  said  opinion 
is  not  applicable  to  the  case  at  bar. 

It  is  without  doubt  a  general  principle  of  law  regarding  the  domes- 
tic relations  that  a  father  has  the  right  to  the  custody,  control,  and 
services  of  his  minor  son.  Such  a  right,  however,  is  not  a  dry,  tech- 
nical right,  cayrying  no  provisions  or  conditions  with  it,  but  arises 
only  under  a  certain  state  of  facts.  Blackstone  says,  in  the  first  vol- 
ume of  his  Commentaries,  page  453,  that  the  father  has  the  benefit  of 
the  labor  of  his  children  while  the}'  live  with  him  and  are  maintained 
by  him,  and  that  such  right  rests  upon  the  parental  duty  of  mainte- 
nance, thus  furnishing  some  compensation  ta  the  father  for  the  serv- 
ices rendered  by  him  to  such  children.  This  is  also  the  conclusion  of 
Chancellor  Kent,  as  shown  on  page  93  of  the  second  volume  of  his 
Commentaries.  Schouler  says,  in  his  work  on  Domestic  Relation,  sec- 
tion 252a: 

The  duties  and  rights  of  parents  are  limited,  mutually  dependent,  and  in  a  great 
degree  correspondent  with  one  another.  When  the  father  has  discharged  himself  of 
the  obligation  to  support  the  child,  or  has  obliged  the  child  to  support  himself,  our 
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courts  are  reluctant  to  admit  his  right  to  the  child's  services.  Under  such  circum- 
stanceSi  says  a  New  Hampshire  court,  *'  there  is  no  principle  but  that  of  slavery  which 
continues  his  right  to  receive  the  earnings  of  his  child's  labor." 

A  long  line  of  decisions  might  might  be  cited  as  upholding  the  doc- 
trine that  the  parent's  right  to  the  services  and  earnings  of  a  minor 
child  are  based  upon  the  duty  of  maintenance.  When,  however,  the 
parent  does  not  maintain  the  child,  but,  on  the  contiury,  permits  him 
to  use  his  time  as  his  own,  taking  no  interest  in  his  welfare,  providing 
no  home  for  him,  and  allowing  him  to  go  his  own  way  unmolested  and 
uncared  for  by  such  parent,  such  a  procedure  amounts,  in  law,  to  an 
emancipation  of  the  child.  Emancipation  may  take  place  just  as 
legally  by  the  conduct  of  the  parent  in  permitting  the  child  to  use  his 
time  as  though  he  were  emancipated,  as  it  might  by  an  express  agree- 
ment in  writing.  (See  cases  cited  under  note  2,  page  396,  American 
Cyclopedia  of  Law,  volume  17.)    Mr.  Schouler  says: 

It  is  a  well-settled  rule  in  this  country  that  if  the  parent  absconds,  turns  his  child 
out  of  doors,  or  leaves  him  to  shift  for  himself,  the  son  is  entitled  to  his  own  wages; 
and  our  courts  are  very  liberal  in  allowing  children  to  avail  themselves  of  any  breach 
of  parental  obligation,  so  as  to  earn  an  honest  livelihood  by  their  own  toil.  The  pre- 
sumption raised  in  such  cases  may  be  termed  a  presumption  of  necessity. 

(Scihouler,  Dom.  Rel.,  sec.  267a.) 

The  soldier  left  his  home  during  his  minority  and  at  the  time  when 
his  mother  had  no  legal  claim  upon  him  or  his  wages,  for  when  he  left 
her  both  she  and  he  were  in  a  state  of  slavery.  (See  case  of  Ruth 
Jones,  3  P.  D.,  279.)  The  soldier's  time  belonged  to  his  master  and 
not  to  his  mother.  When  he  enlisted  in  the  military  service,  however, 
even  if  his  mother  had  a  right  to  his  services,  such  enlistment  com- 
pletely changed  the  legal  obligations.  It  has  been  held  b}'  the  supreme 
courts  of  many  of  the  States,  as  well  as  by  some  of  the  inferior  United 
States  courts,  that  an  enlistment  in  the  Anny  or  Navy  of  the  United 
States  makes  the  enlistment  contract  a  personal  one,  and  that  the  pay, 
bount}',  and  prize  money,  though  earned  under  State  laws,  are  the 
personal  property  of  the  minor  and  can  not  be  reached  by  the  parent. 
Such  is  the  holding  of  the  appellate  courts  of  Pennsylvtinia,  New  York, 
Maine,  Illinois,  Massachusetts,  and  West  Virginia. 

All  that  has  been  said  in  reference  to  legal  holdings  relates  to  the 
rights  of  the  father,  but  it  is  extremely  doubtful  if,  even  on  the  death 
of  the  father,  the  right  to  the  earnings  of  a  minor  child  would  pass  to 
the  mother,     (See  Si^houler  on  Dom.  Rel.,  sec.  254.) 

While  the  principle  announced  b}'  Secretary  Teller  in  the  case  cited 
is  true  as  a  geneml  proposition,  }■  et  the  foregoing  shows  that  the  facts 
and  circumstances  as  evidenced  in  any  particular  case  must  be  the 
guide  in  applying  the  law.  In  the  case  at  bar  the  legal  right  to  the 
minor  soldier's  services  and  earnings  was  absolutely  wanting.  It  was 
cut  oflf,  in  any  event,  by  the  minor's  enlistment,  and  he  died  during 


Digitized  by  VjOOQ IC 


134  DECISIONS   BELATING   TO   PENSIONS. 

the  continuation  of  his  enlistment  contract.  It  is  plainly  apparent 
that  even  under  the  general  proposition  laid  down  by  Secretary  Teller 
the  within  claimant's  case  is  without  merit. 

This  appeal,  as  stated,  rests  upon  a  strict  legal  proposition,  and  the 
case  should  not  be  confounded  with  that  class  of  cases  wherein  a  sol- 
dier, minor,  voluntarily  contributed  to  the  support  of  his  parents, 
thus  bringing  them  within  the  statute. 

The  Department  finds,  as  a  fact,  that  the  soldier  did  not  in  any 
manner  contribute  to  the  support  of  claimant.  It  finds,  as  a  matter 
of  law,  that  he  was  under  no  legal  obligation  to  contribute  to  her  sup- 
port, and  that  she  was  not,  in  contemplation  of  the  statute,  dependent 
upon  him  for  support  at  the  time  of  his  death. 

Action  affirmed. 


marriage  and  divorce-impediment-evidence. 

Caroline  Wagner  (alleged  widow). 

It  appearing  from  the  evidence  in  this  case  that  at  the  date  of  the  marriage  of  this 
appellant  to  the  deceased  soldier  he  had  another  lawful  wife  living  and  undi- 
vorced,  her  marriage  to  him  was  illegal  and  void  under  the  laws  of  the  State  of 
New  York,  where  it  was  consummated  and  where  the  parties  resided;  and  since 
it  also  appears  that  the  appellant  had  no  knowledge  of  the  existence  of  the 
impediment  to  her  lawful  marriage  with  the  soldier  until  after  his  death,  and  no 
change  in  the  relationship  sustained  by  said  parties  to  each  other  is  shown  after 
the  removal  of  the  imi)ediment  to  their  lawful  union  by  the  death  of  the  first 
wife,  no  legal  marriage  is  established  between  the  appellant  and  the  soldier,  and 
she  is  not  his  i)enslonable  widow. 

Assistant  Secretary  F,  L.  Caiiiphell  to  the  CoriiniiHsioner  of  Pen»ion^^ 

January  15^  1902, 

Caroline  Wagner  filed  in  the  Pension  Bureau  on  June  3,  1896,  an 
application  for  pension  under  the  provisions  of  the  third  section  of 
the  act  of  June  27,  1890,  as  widow  of  Daniel  Wagner,  late  a  private 
in  Company  D,  One  hundred  and  twenty -third  New  York  Volunteer 
Infantry,  alleging  the  death  of  said  soldier  on  May  13,  1895,  leaving 
her  as  his  widow  surviving,  without  other  means  of  support  than  her 
daily  labor. 

Said  application  for  widow's  pension  was  rejected  on  March  3,  1900, 
upon  the  ground  that  the  claimant  was  not  the  lawful  widow  of  the 
deceased  soldier,  it  being  shown  by  the  evidence  that  at  the  date  of 
her  marriage  to  him  he  had  another  wife  living,  to  whom  he  had  been 
lawfully  married,  and  from  whom  he  was  not  divorced. 

From  said  action  an  appeal  was  taken  on  April  19,  1901. 

Although  this  case  has  been  subjected  to  a  careful  investigation  by 
special  examination,  the  material  facts  appearing  in  evidence  are  mea- 
ger.    It  appears  that  the  appellant  married  the  deceased  soldier,  by 
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ceremony,  in  the  city  of  Buffalo,  N.  Y.,  on  December  25,  1880,  after 
only  about  two  months'  acquaintance  with  him,  and  with  no  previous 
knowledge  whatever  of  his  history,  and  within  three  months  of  the 
death  of  a  former  husband.  She  continued  to  live  with  the  soldier  as 
his  wife  until  his  death,  which  is  shown  to  have  occurred  on  Ma}^  13, 
1895,  as  alleged,  in  the  city  of  Buffalo,  N.  Y.,  where  the  parties  resided 
during  the  whole  period  of  their  married  life. 

The  evidence  obtained  on  special  examination  in  this  case  shows  con- 
clusively that  the  soldier  had  been  previously  married  in  the  city  of 
Paris,  France,  both  bj^  religious  and  civil  ceremony,  in  accordance 
with  the  law  of  that  country,  to  one  Henrietta  Wentz,  on  September 
21,  1850,  with  whom  he  shoilly  afterwards  emigrated  to  the  United 
States,  and  resided  in  a  place  called  Fort  Ann,  in  the  State  of  New 
York.  The  soldier  and  said  Henrietta  resided  in  this  latter  place  as 
man  and  wife,  and  were  universally  recognized  there  as  such  up  to  the 
date  of  the  soldier's  enlistment  in  the  Army  in  August,  1862,  one  child, 
a  daughter,  being  born  to  them.  After  the  discharge  of  the  soldier 
from  the  service  in  June,  1865,  the  evidence  shows  that  he  returned  to 
his  wife  and  child  at  Fort  Ann,  N.  Y.,  built  a  house  for  his  family 
and  continued  to  live  with  them  until  April,  18(57,  when  he  deserted 
his  wife  and  never  afterwards  returned  to  her.  The  testimony  shows 
that  the  iSrst  wife  of  the  soldier,  Henrietta,  was  a  highly  respectable, 
good  woman,  but  that  the  soldier,  after  his  army  service,  became  very 
intemperate  and  irregular  in  his  habits  and  course  of  life,  failed  to 
provide  a  support  for  his  family,  neglected  his  wife  and  child,  and 
finally  deserted  them  upon  the  date  aforesaid.  The  first  wife,  Henri- 
etta, continued  to  reside  with  her  daughter,  the  child  of  the  soldier,  in 
the  same  place,  and  in  the  house  that  had  been  built  by  the  soldier, 
until  her  death,  which  is  shown  to  have  occurred  on  March  17,  1889, 
about  eight  years  after  the  marriage  of  the  soldier  to  this  appellant. 
The  evidence  shows,  beyond  question,  that  no  divorce  from  the  soldier 
was  ever  applied  for  or  obtained  by  the  first  wife,  Henrietta.  The 
soldier  is  shown  to  have  resided  continuously  in  the  State  of  New  York, 
and  since  it  is  proved  that  he  voluntarily  deserted  his  first  wife  with- 
out good  cause,  no  presumption  that  he  obtained  a  divorce  from  said 
first  marriage  can  be  founded  upon  the  circumstances  of  this  case,  nor 
is  it  alleged  or  claimed  that  he  ever  did. 

Itr  is,  therefore,  well  established  by  the  evidence  that  said  first  mar- 
riage of  the  soldier  was  in  full  force  and  effect  at  the  time  of  his  second 
marriage  to  this  appellant,  and,  therefore,  said  second  marriage  was,  at 
the  time  of  its  consummation,  illegal  and  absolutely  void  under  the  laws 
of  the  State  of  New  York,  the  soldier  then  having  a  lawful  wife  living 
and  undivorced. 

The  first  wife  of  the  soldier  is  shown  to  have  died  some  six  years 
prior  to  the  soldier's  death,  and  the  only  question  left  for  considera- 
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tion  in  this  case  is  whether  or  not  a  lawful  marriage  can  be  considered 
to  have  arisen,  or  to  have  taken  place  between  the  appellant  and  the 
soldier  after  the  removal  of  the  impediment  to  their  lawful  union,  and 
during  the  interval  of  six  years  that  they  lived  together  as  husband 
and  wife,  between  the  death  of  the  first  wife  and  the  death  of  the  sol- 
dier. There  can  be  no  question  about  the  fact  that  at  the  date  of  the 
marriage  of  the  appellant  and  the  soldier,  and  up  to  the  date  of  the 
death  of  the  first  wife  in  1889,  their  union  was  illegal,  meretricious, 
and  had  no  force  or  effect  whatever  in  law.  In  order  to  change  this 
relationship  from  an  unlawful  to  a  lawful  and  matrimonial  one,  it  must 
be  shown  that  the  parties  thereto  had,  by  mutual  consent,  entered 
into  a  new  matrimonial  contract  to  be  husband  and  wife,  subsequent 
to  the  removal  of  the  impediment  to  their  marriage.  This  might  be 
inferred  from  any  circumstances  indicating  a  change  in  the  relation- 
ship of  the  parties  to  each  other  showing  an  intent  to  be  lawfully  mar- 
ried, but  mere  cohabitation  and  recognition  as  husband  and  wife  in 
pursuance  of  the  void  ceremonial  marriage  is  not  suflBcient  for  this 
purpose.  In  this  case  the  appellant  swears  positively,  and  in  this  she 
seems  to  be  fully  corroborated  by  all  the  other  testimony  in  the  case, 
that  she  had  no  knowledge  whatever  that  the  soldier  had  ever  been 
previously  married,  or  of  the  existence  of  the  first  wife,  Henrietta, 
until  after  the  death  of  the  soldier,  and  that  her  first  knowledge  of 
these  facts  was  obtained  through  the  investigation  of  this  case  by  the 
Pension  Bureau. 

It  is  very  evident,  therefore,  that  since  the  appellant  had  no  knowl- 
edge of  the  existence  of  the  impediment  during  her  cohabitation  with 
the  soldier,  she  could  not  have  consented  to  any  new  agreement  or  con- 
tract of  marriage  with  the  soldier  after  the  removal  of  the  impediment. 
It  wH)uld  be  impossible  under  these  circumstances  to  establish  the  fact 
that  a  valid  common-law  marriage  had  been  consummated  between  the 
soldier  and  the  appellant  after  the  death  of  the  first  wife  Henrietta. 
The  marriage  of  the  soldier  and  the  appellant  having  been  illegal  and 
void  in  its  inception,  and  no  change  whatever  in  their  relationship  to 
each  other  having  ever  taken  place,  it  remained  an  illegal  and  a  void 
union  during  the  whole  time  of  its  existence,  and  the  appellant  was 
never  at  any  time  the  lawful  wife  of  the  soldier  and  is  not  his  pension- 
able widow. 

In  the  case  of  Ellen  A.  Palmer  (7  P.  D.,  863),  which  was  a  casebf  a 
marriage  celebrated  in  the  State  of  New  York,  it  was  held  by  this 
Department: 

Where  one  of  the  parties  to  a  marriage  is  ignorant  of  the  fact  that  the  other  party 
had,  at  the  time  of  Huch  marriage^  a  legal' husband  or  wife  living  from  whom  he  or 
she  ha<l  not  been  divorced,  and  died  in  ignorance  of  sucli  fact,  it  becomes  a  legal 
impossibility  for  the  surviving  party  to  such  second  marriage  who  alone  had  knowl- 
edge of  the  legal  impediment  to  prove  a  legal  marriage,  as  in  such  cases  no  consent 
can  be  proved  after  the  removal  of  the  legal  impediment. 
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The  same  rule  was  also  announced  in  the  cases  of  Harriet  Corastock 
(10  P.  D.,  220)  and  Sallie  A.  Fuller  (ibid.,  238),  both  of  which  were 
cases  of  New  York  marriages,  and  the  decisions  therein  were  fully 
sustained  by  citations  from  the  decisions  of  the  courts  of  the  State  of 
New  York. 

The  decision  of  this  Dejmrtment  in  the  case  of  Margaret  J.  Ander- 
son (4  P.  D.,  67),  which  is  cited  and  relied  upon  in  suppoit  of  the 
appeal  in  this  case,  was  based  upon  the  rule  laid  down  by  Bishop  in 
his  w^ork  on  Marriage  and  Divorce,  to  the  effect  that  where  a  common- 
law  marriage  by  mutual  consent  of  the  parties  is  recognized  as  valid, 
a  valid  marriage  will  instantly  arise  after  the  removal  of  a  legal  imped- 
iment, if  the  parties  continue  to  live  together  with  matrimonial  intent. 
This  rule  is,  however,  not  now  followed  by  this  Department  in  pension 
cases,  and  the  decision  in  the  case  of  Anderson  (supra)  has  been  over- 
ruled by  the  cases  of  Elizabeth  Schmidlin  (6  P.  D.,  200),  and  Ann  E. 
Server  (7  P.  D.,  468),  and  Louisa  S.  Hoepfner  (9  P.  D.,  487). 

In  view  of  the  foregoing  considerations,  the  Department  is  of  the 
opinion  that  the  rejection  of  this  claim  for  widow's  pension  upon  the 
grounds  stated  was  not  error,  and  said  action  is  afSrmed  a<!cordingly. 


sekvice-enlistment-miiiltary  age-void  enlistment, 
Joseph  B.  Hughes. 

An  enlistment  of  a  minor  under  the  age  of  18  years  in  1861  was  voidable,  and  if  he 
repudiated  the  contract  of  enlistment  and  subsequently  reenHste<l  and  served  his 
term  of  enlistment  for  ninet>'  days  or  more  during  the  late  war  of  the  rebellion 
and  was  honorably  discharged  therefrom  the  failure  to  complete  his  first  term 
of  enlistment  is  no  bar  to  his  receiving  a  pension  under  section  2  of  the  act  of 
June  27,  1890. 

Assistant  Secretainf  F.  Z.  CamphM  to  the  Conunimbmrr  <jf  Peywians^ 

January  15^  1902. 

Joseph  B.  Hughes,  late  private  Companies  C  and  D,  Eighty-first 
New  York  Infantry,  and  Company  B,  One  hundred  and  nineteenth 
Pennsylvania  Infantry,  appealed  March  20,  1901,  from  the  Bureau 
action  of  June  1,  1896,  dropping  his  name  from  the  roll  as  pensioner 
under  the  act  of  June  27, 1890  (Cert.  No.  679242),  on  the  ground  that 
he  was  a  deserter  from  his  first  enlistment,  as  shown  by  the  records  of 
the  War  Department. 

Claimant  contends  that  he  was  a  minor  16  years  of  age  at  the  date  of 
his  first  enlistment  in  the  Eighty-first  New  York  Infantry  in  1861,  and 
was  taken  from  the  service  by  his  father;  that  he  ran  away  from  home 
soon  after  and  reenlisted  in  the  One  hundred  and  nineteenth  Pennsyl- 
vania Infantry,  and  served  faithfully  under  said  enlistment  until  the 
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close  of  the  war  and  was  honorably  discharged;  that  he  had  no  inten- 
tion of  deserting,  but  was  compelled  to  yield  to  the  authority  of  his 
parent.  He  contends  that  he  is  entitled  to  be  restored  to  the  rolls  and 
cites  the  cases  of  Jasper  M.  Stine  (9  P.  D.,  488)  and  Stephen  F.  Mon- 
thony  (11  P.  D.,  193). 

The  Bureau  reported  December  20,  1901,  as  follows: 

The  question  of  voidability  of  the  enlistment  in  1861  of  a  person  under  18  years  of 
age  in  its  bearing  on  claims  under  act  of  June  27,  1890,  seems  not  to  have  been  <iefi- 
nitely  determined  by  any  of  the  recent  decisions  on  the  subject. 

The  decisions  in  the  Stine  case  (9  P.  D.,  488)  and  the  Monthony  case  (11  P.  P., 
193) ,  referred  to  in  the  appeal,  both  relate  to  claims  under  the  general  law. 

The  decision  in  case  of  Loeb,  alias  Lyons  (11  P.  D.,  286),  relates  to  a  claim  under 
act  of  June  27,  1890,  as  does  also  that  in  the  Samuels,  alias  Smith,  case  (No.  21  cur- 
rent) ,  but  neither  of  these  determines  the  question  at  issue  in  this  case,  unless  it  be  by 
implication.  It  would  seem  to  be  a  natural  inference  from  these  last  mentioned 
decisions  that  in  case  of  a  soldier  under  18  years  of  age  enlisting  in  1861  the  enlist- 
ment is  voidable,  and  that  subsequent  desertion  would  not  be  a  bar  to  pension  under 
act  of  June  27,  1890,  based  on  a  subsequent  service  from  which  he  was  honorably 
•discharged,  and  that  therefore  this  claim  should  be  reopened,  but  that  such  is  the 
position  of  the  Department  is  not  definitely  stated. 

I  note  furthermore  that  this  soldier  deserted  March  6, 1862,  subsequent  to  the  act 
of  February  13, 1863,  providing  that  **the  oath  of  enlistment  taken  by  the  reoniit 
shall  be  conclusive  as  to  his  age." 

The  records  of  the  War  Department  show  that  soldier  enlisted 
November  1,  1861,  at  Oswego,  N:  Y.,  in  Company  C,  Eighty-first 
New  York  Infantry,  for  three  j^ears;  was  transferred  to  Company  D, 
of  said  regiment,  and  he  is  reported  as  having  deserted  March  6, 1862. 

He  enlisted  in  Company  B,  One  hundred  and  nineteenth  Pennsylva- 
nia Infantry,  as  a  musician  August  15,  1862,  for  three  years,  and  was 
honombly  discharged  June  23,  1865. 

Claimant  has  filed  some  testimony  tending  to  show  that  he  was  born 
February  22,  1845,  which  would  make  his  age  16  years  8  months  and 
D  days  at  date  of  his  first  enlistment. 

The  minimum  age  for  enlistment  prior  to  the  act  of  July  4,  1864 
<13  Stat.  L.,  379),  was  18  years,  although  the  act  of  February  13, 1862 
(12  Stat.  L.,339),  provided  that  ''  the  oath  of  enlistment  taken  by  the 
recruit  shall  be  conclusive  as  to  his  age." 

This  act  was  not  retroactive  and  applied  only  to  those  enlistments 
occurring  on  or  after  the  date  of  the  passage  of  the  act,  and  would 
therefore  not  applj-  to  claimant's  first  enlistment  in  1861. 

The  laws  b,s  to  the  legal  age  of  those  liable  to  do  military  service  in 
1861,  and  up  to  the  act  of  May  15,  1872  (17  Stat.  L.,  117),  was  quite 
fully  considered  by  this  Department  in  the  case  of  Aura  Hetherington 
{10  P.  D.,  355),  cited  and  followed  in  the  recent  decision  in  the  case  of 
Samuels,  alias  Smith  (12  P.  D. ,  80).  See  also  in  addition  to  the  author- 
ities cited  in  the  Bureau  report,  supra,  Edward  E.  Napier  (11  P.  D., 
240). 
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It  waa  held  in  the  Stine  case  (9  P.  D.,  488)  that— 

A  contract  of  enlistment  by  a  minor  under  16  years  of  age  is  either  void  or  void- 
able, and  if  he  repudiate  the  same  by  deserting,  he  can  not  be  held  to  the  perform- 
ance of  further  service  thereunder  *  *  *  and  his  reenlistment  within  the  terms 
covered  by  his  former  contract  of  enlistment  is  not  thereby  invalidated. 

In  that  ease  reference  was  made  to  16  3'ears  because  the  age  of  Stine 
was  alleged  to  be  less  than  16  years  at  the  date  of  his  enlistment,  but 
as  stated  in  the  case  of  Loeb,  alias  Lyons  (11  P.  D.,  286)— ''It  was 
onh'  necessary  for  Stine  to  have  shown  that  he  was  under  the  age  of 
18  at  the  time  of  his  first  enlistment  in  1861,  since  that  was  the  mini- 
mum age  of  enlistment  from  March  16,  1862  (2  Stat.  L.,  134),  to  July 
4,  1864  (13  Stat.  L.,  379).'- 

It  therefore  follows  that  an  enlistment  of  a  minor  under  the  age  of 
18  years  in  1861  was  voidable,  and  if  he  repudiated  the  contract  of 
enlistment  and  subsequently  reenlisted  and  served  his  term  of  enlist- 
ment for ''  ninet}^  days  or  more  during  the  late  war  of  the  rebellion" 
and  was  "honorably  discharged  therefrom,'' the  failure  to  complete 
his  first  term  of  enlistment  is  no  bar  to  his  receiving  a  pension  under 
section  2  of  the  act  of  June  27,  1890. 

The  presumption  is  that  enlistments  are  regular  and  valid;  that  the 
recruiting  and  mustering  officers  performed  their  legal  duty,  and  that 
the  recruit  was  of  legal  military  age,  and  the  burden  of  proof  is  upon 
the  one  who  questions  the  legality  of  the  enlistment. 

Without  passing  upon  the  question  as  to  whether  the  evidence 
offered  in  this  case  is  sufficient  to  outweigh  the  presumption  of  the 
validit}'  of  claimant\s  first  enlistment,  inasmuch  as  the  Bureau  appears 
to  have  been  in  doubt  as  to  the  law  applicable  to  this  case,  the  action 
appealed  from  is  reversed,  the  case  is  reopened  for  readjudication,  in 
accordance  with  law  as  herein  announced,  after  a  special  examination 
for  the  purpose  of  determining  the  question  of  claimant's  age  at  date 
of  his  said  first  enlistment  in  1861. 


WIDOWS  CLAIM  ACrr,  MARCH  3,  lOOl— REMARRIAGE. 

Susan  Orysler  (widow). 

The  claimant's  name  never  having  l)een  on  the  rolls  under  the  general  law,  she  has 
no  title  to  pension  under  said  act;  and  as  there  is  no  pensionable  period  between 
the  date  of  the  death  of  the  soldier  and  claimant's  remarriage  her  name  can  not 
now  be  placed  on  the  rolls  under  the  general  law. 

Assistant  Secretai'y  F.  L.  CavipbeU  to  tits  Cominissii/ner  of  Petmons^ 

January  17,  1902. 

Susan  Crj'sler  (now  Walker),  as  widow  of  elames  H.  Crysler,  formerly 
private.  Company  B,  Fourteenth  Wisconsin  Volunteer  Infantry,  filed 
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claim  for  pension  under  the  geneml  law,  as  amended  by  the  act  of 
March  3,  1901,  April  24,  1901,  which  was  rejected  in  the  following 
stated  language: 

Approved  for  rejection  on  the  ground  that  claimant  was  never  on  the  pension  roll, 
and  can  not  now  be  put  on,  because  all  pension  due  on  account  of  above  soldier  ha.«» 
been  paid,  under  the  law  as  it  existed  at  the  date  when  allowance  wat*  made  to 
soldier's  minors  after  the  remarriage  of  the  widow. 

January  2,  1902,  the  claimant  filed  an  appeal  to  the  Department* 
contending  that  a  review  of  the  case  would  lead  to  a  reversal  of  the 
action  of  tne  Bureau  on  the  question  of  law  presented. 

The  issue  i*aised  is  one  which  involves  a  construction  of  the  act  of 
March  3,  1901.  The  portion  of  the  act  material  to  this  inquiry  is  a.s 
follows: 

That  section  forty-seven  hundred  and  eight  of  the  laws  of  the  United  States  govern- 
ing the  granting  of  Army  and  Navy  pensions  be,  and  the  same  is,  amended  to  read 
as  follows: 

The  remarriage  of  any  widow,  dependent  mother,  or  dependent  sister.entitled  to  j>en- 
sion  shall  not  bar  her  right  to  such  pension  to  the  date  of  her  remarriage,  whether  an 
application  was  therefor  filed  l)efore  or  after  such  marriage;  but  on  the  remarriage  of 
any  widow,  dependent  mother,  or  dependent  sister  having  a  pension,  such  pentsion 
shall  cease:  Provided^  hoitever^  That  any  widow  who  was  the  lawful  wife  of  any  officer 
or  enlisted  man  in  the  Army,  Navy,  or  Marine  Corps  of  the  United  States  during  the 
period  of  his  service  in  any  war,  and  whose  name  waa  placed,  or  shall  hereafter  be 
placed,  on  the  pension  roll  because  of  her  husband's  death  as  the  result  of  wound  or 
injury  receivefl  or  disease  contracted  in  such  military  or  naval  service,  and  whose 
name  has  l)een  or  shall  hereafter  be  dropped  from  said  pension  roll  by  reason  of  her 
marriage  to  another  person  who  has  since  died  or  shall  hereafter  die,  or  from  whom 
she  has  been  heretofore  or  shall  be  hereafter  divorced,  upon  her  own  application 
and  without  fault  on  her  i)art,  and  if  she  is  without  means  of  support  other  than  her 
daily  labor  as  defined  by  the  acts  of  June  twenty-seventh,  eighteen  hundred  and 
ninety,  and  May  ninth,  nineteen  hundred,  shall  be  entitle<l  to  have  her  name  again 
placed  on  the  i)enHion  roll  at  the  rate  now  provided  for  widows  by  the  acta  of  July 
fourteenth,  eighteen  hundred  and  sixty-two,  March  third,  eighteen  hundred  and 
seventy-three,  and  March  nineteenth,  eighteen  hundred  and  eighty-fcix,  such  jiension 
to  commence  from  the  date  of  the  filing  of  her  application  in  the  Bureau  after  the 
approval  of  this  act. 

The  above  stiitute  is  expressed  in  clear,  plain,  and  unmistakable  lan- 
guage and  l)ut  one  meaning  can  be  attiiched  to  it,  and  it  needs  no  appli- 
cation of  the  ordinary  rules  of  construction  to  ascertain  its  meaning. 

It  is  clearh'  stated  that  the  widow  of  a  soldier  who  died  from  service 
causes,  ''whose  name  was  placed  or  shall  hereafter  be  placed  on  the 
pension  roll/'  and  remarries,  and  such  marriage  was  subsequently  dis- 
solved by  death  or  divorce,  and  such  widow  is  dependent  thereafter 
within  the  meaning  of  the  law,  she  may  have  her  ''name  again  placed 
on  the  pension  roll,"  on  filing  an  application  and  making  the  proof 
required  in  accordance  with  law. 

In  the  case  under  consideration  the  soldier  died  in  the  service  in 
1SJ)4;  his  widow  (the  claimant)  remarried  in  1865  and  lived  with  her 
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last  hiisband  until  his  death  in  1899.  A.s  widow  of  the  soldier,  after 
hi.^  death  in  the  service  she  made  an  application  for  pension,  but  her 
name  has  never  been  placed  on  the  pension  roll  as  such  widow.  She 
is,  therefore,  Imrred  from  pension  by  the  terms  of  the  above  quoted 
act. 

It  Ls  to  be  noted,  however,  that  there  was  another  ground  given  for 
the  rejection  of  the  claim  by  the  Bureau,  nameU': 

That  claimant  was  never  on  the  pension  roll,  and  can  not  now  be  put  on,  because 
all  i^ension  due  on  account  of  above  soldier  has  been  paid  under  the  law  as  it  existed 
at  the  date  when  allowance  was  made  to  soldier's  minors  after  the  remarriage  of  the 
widow. 

It  is  true  that  the  fact  that  claimant's  name  was  never  on  the  pension 
roll  as  the  widow  of  the  soldier  is  a  bar  to  her  title  under  the  act  of 
March  3, 1901,  yet  under  the  terms  of  the  act  the  widow's  name  might 
''hereafter"  be  placed  on  the  rolls  in  accordance  with  the  provisions 
of  section  4708,  Revised  Statutes  of  the  United  States,  as  follows: 

The  remarriage  of  any  widow,  dependent  mother,  or  dependent  sister,  entitled  to 
pension,  shall  not  bar  her  right  to  such  pension  to  the  date  of  her  remarriage,  whether 
an  application  therefor  was  filed  before  or  after  such  marriage;  but  on  the  remarriage 
of  any  widow,  dependent  mother,  or  dependent  sister,  having  a  pension,  such  i)en8ion 
shall  cease. 

In  the  case  of  Rhoda  E.  Tuten  (12  P.  D.,  83)  the  very  point  put  in 
issue  here  by  the  language  of  the  rejection  by  the  Bureau  was  fully 
discussed,  and  it  was  there  held: 

Section  4  of  the  act  of  March  3,  1865,  placed  title  in  the  minors,  to  the  exclusion 
of  the  widow,  provided  the  widow  remarried  without  payment  to  her  of  any  part  of 
the  pension,  and  said  section  was  not  repealed  or  modified,  so  far  as  such  lasne  is 
concerned,  by  any  act  prior  to  March  30,  1868,  the  date  on  which  the  claim  of  the 
widow  herein  was  rejected. 

In  the  case  under  consideration  the  present  claimant  filed  a  claim  for 
pension  under  the  general  law  February  23,  1865,  which  was  rejected 
March  27, 1866,  on  the  ground  of  her  remarriage.  July  12, 1867,  pen- 
sion was  granted  the  minor  children  of  the  soldier,  which  they  drew 
until  the  date  they  arrived  at  the  age  of  16  3'^ears,  covering  the  full 
period  from  the  date  of  the  death  of  the  soldier  to  the  date  of  claimiant's 
remarriage. 

Section  4  of  the  act  of  March  8,  1865,  provides: 

In  case  of  her  (widow's)  death  or  remarriage  without  payment  to  her  of  any  part 
of  the  pension  hereafter  mentioned,  his  child  or  children  under  16  years  of  age  shall 
be  entitled  to  receive  the  same  pension  as  the  husband  or  father  would  have  been 
entitled  to  under  said  act  had  he  been  totally  disabled,  to  commence  from  the  death 
of  the  husband  or  father. 

It  will  thus  be  seen  that  under  the  law  existing  at  the  time  the  minors 
were  paid  pension  their  title  on  the  remarriage  of  the  widow  was  to 
tile  whole  sum  due,  and  the  full  amount  having  been  paid  the  minors 
in  accordance  with  law  the  claimant's  name  can  not  now  be  placed  on 
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the  rolls  under  the  general  law,  there  being  no  period  during  which 
any  money  is  due  her  as  the  widow  of  the  soldier  between  the  date  of 
his  death  and  her  remarriage.  See  case  of  Rhoda  E.  Tuten  (22  current 
series)  and  cases  therein  cited. 

It  is  clear  that  the  finding  of  the  Bureau  that  claimant  had  no  title 
to  pension  under  the  act  of  March  3, 1901,  because  her  name  had  never 
been  on  the  rolls  under  the  general  law,  was  right,  and  the  further 
finding  that  her  name  could  not  now  be  placed  on  the  rolls  under  the 
general  law  was  also  proper,  and  for  the  reasons  given. 

The  action  of  the  Bureau  from  which  appeal  was  taken  is  afSrmed. 


UNE  OF  DUTT-ON  A  PASS  TO  VISIT  FRIENDS. 

Robert  A.  Smith. 

The  evidence  showing  that  the  injury  for  which  claimant  seeks  pension  was  incurred 
while  he  was  absent  from  his  proper  command  by  verbal  permission  of  his  cap- 
tain, for  the  purpose  of  visiting  his  family,  and  that  at  the  time  of  said  injury  he 
was  not  performing  any  military  service,  but  was  running  from  some  rebel 
cavalry,  having  joined,  in  his  flight,  some  other  troops,  with  whom  he  remained 
several  days  hiding  out  in  the  woods,  it  is 

Heldf  that  his  injury  was  not  incurred  in  the  line  of  duty. 

Amstant  Secretary  F,  L.  Campbdl  to  the  Commissioner  of  Pen»ionSj 

Jamuiry  17,  1902. 

The  appellant,  Bobert  A.  Smith,  formerly  sergeant  of  Company  A, 
Fifth  Tennessee  Cavalry;  filed  a  claim  for  pension  July  22,  1882, 
alleging  that  while  in  said  service  and  in  the  line  of  duty  at  Liberty, 
Tenn.,  in  the  fall  of  1864,  he  sustained  an  injury  of  the  back  by  his 
horse  throwing  him  against  a  tree.  The  claim  was  rejected  by  the 
Pension  Bureau  in  April,  1886,  on  the  ground  that  it  appeared  from 
the  records  that  the  claimant  was  absent  without  leave  at  the  time  the 
alleged  injury  was  received,  and  was  therefore  not  in  the  line  of  duty. 
It  was  subsequently  reopened,  upon  the  filing  of  additional  testimony, 
and  again  rejected  in  September,  1890,  on  the  ground  that  there  was 
no  satisfactory  evidence  that  the  alleged  injury  of  back  was  incurred 
in  the  line  of  duty.  From  that  action  an  appeal  was  taken  May  20, 
1899,  the  claimant  contending  that  the  testimony  filed  by  him  shows 
that  he  was  not  absent  without  leave,  but  that  he  had  leave  from  his 
first  lieutenant,  and  that  the  injury  to  his  back  for  which  he  claimed 
pension  was  incurred  in  the  line  of  duty.  Some  additional  testimony 
filed  by  him  in  1897  was  considered  in  January,  1900,  and  held  to  be 
not  sufficient  to  warrant  any  change  of  action.  An  appeal  from  that 
decision  was  filed  May  19,  1900. 
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The  appellant  enlisted  August  9,  1862,  and  was  discharged  June  25, 
1865.  He  related  the  circumstances  of  the  incurrence  of  his  injury  to 
a  special  examiner  June  25,  1890,  as  follows: 

In  the  first  part  of  August,  1S64,  my  company  was  stationed  at  Tullahoma,  Tenn., 
and  we  started  out  on  a  detail,  made  from  several  companies,  to  scout  through  this 
country.  *  *  »  We  went  in  this  scout  through  Coffee,  Cannon,  Warren,  and 
Dekalb  counties,  and  came  through  this  town  (Liberty),  and  I  was  then  about  3 
miles  only  from  my  home,  and  Captain  Floyd  gave  me  verbal  permission  to  go  home 
and  see  my  family  for  a  few  days.  I  went  home,  and  the  next  day  the  detail  went 
on  back  toward  Tullahoma.  I  don't  remember  that  the  captain  specified  how  long 
I  wafi  to  remain  at  home.  I  think  I  just  said,  "Captain,  let  me  go  home  for  a  few 
days,*'  and  he  said,  **  All  right."  The  understanding  was  that  I  should  rejoin  my 
company  in  a  few  days  at  Tullahoma.  *  ♦  *  Joe  Blackburn,  who  had  been  my 
captain,  was  right  here  in  Liberty  raising  a  regiment  and  had  some  three  or  four  com- 
panies together;  andC.  N.  Woodside  was  here,  too,  I  think,  building  a  stockade  with 
a  company  of  Colonel  Gantt's  mounted  infantry.  *  *  *  I  went  home  and  stayed 
five  or  six  days,  or  maybe  longer,  and  maybe  not  so  long,  and  then  I  came  down  to 
Liberty,  intending  to  meet  some  more  of  the  boys  who  had  been  given  leave  to  stay 
home  a  few  days  also,  and  then  all  of  us  go  back  to  Tullahoma  together.  We  wanted 
to  travel  with  as  many  men  as  we  could  as  protection  from  bushwhackers.  I  came 
down  to  Liberty  and  waited  for  the  other  boys  to  come,  but  they  did  not  put  in  an 
appearance.  »  ♦  *  I  remained  in  town,  and  about  4  or  5  o'clock  p.  m.  Wheel- 
er's cavalry  (his  advance  guard)  came  right  into  town.  We  had  a  few  minutes' 
warning,  and  I  got  to  where  my  horse  was  hitched,  and  at  that  time  the  rebels  were 
just  filing  into  town.  My  horse  was  hitched  just  at  the  outside  of  town,  and  after  I 
got  on  him  I  came  back  to  the  center  of  the  town,  and  I  saw  there  was  a  mighty 
big  body  of  rebels  coming  along.  I  could  have  turned  around  and  got  home,  I 
reckon,  but  I  saw  Blackburn's  and  Woodside's  men  scattering  from  the  stockade 
and  the  town  over  the  "Tater  Knob"  Mountain,  and  I  thought  they  were  probably 
going  to  fight  the  rebels,  and  I  rode  over  and  joined  them.  I  thought  it  would  be 
cowardly  to  desert  them  in  such  an  emergency,  so  I  just  went  and  mingled  with 
them.  I  couldn't  stand  the  thought  of  running  off  and  leaving  Blackburn  and 
Woodside  and  so  many  of  the  men  who  had  been  in  the  Fifth  Tennessee  Cavalry 
with  me  at  such  a  time.  I  enlisted  to  fight,  and  I  thought  fighting  was  my  busi- 
ness then  or  any  other  time.  The  boys  were  all  surprised  and  huddled  together 
and  scattering  this  way  and  that,  all  in  a  stampede,  you  might  say.  When  I  got 
among  them  I  soon  found  there  was  no  fight  in  them,  except  a  sort  of  a  running 
fight.  The  rebels  were  shooting  at  them  and  the  boys  would  fire  back  and  then 
run.  No  one  seemed  to  be  giving  any  orders.  Every  man  was  doing  the  best  he 
could  for  himself,  so  when  I  got  in  the  crowd  I  lit  out  for  myself.  I  rode  up  and 
over  the  hill,  and  as  I  was  going  down  the  other  side  my  horse  stumbled  and 
pitched  me  off  against  a  tree.  *  *  »  I  struck  on  the  small  of  my  back  and  rather 
on  my  left  side  or  hip.    »    *    »    Ever  since  then  I  have  had  a  weak  and  sore  back. 

Question.  Did  Col.  J.  H.  Blackburn  command  you  to  join  his  forces  and  fight  when 
Wheeler's  cavalry  came  through? 

Answer.  No,  sir;  I  just  put  myself  under  his  orders  of  my  own  accord,  as  I  have 
stated. 

Question.  Did  you  report  to  him? 

Answer.  No,  sir;  I  did  not  see  him  until  he  came  to  where  I  was  in  the  woods 
several  days  afterwards.  But  I  went  over  to  the  boys,  intending  to  fight  with  his 
men  against  the  rebels,  and  had  we  drawn  up  in  line  I  would  have  been  under  his 
orders.  My  going  with  those  boys  was  entirely  voluntary.  I  was  under  no  orders 
but  my  own. 
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A  report  from  the  War  Department,  furnished  December  3,  1883, 
stated  that  the  claimant  was  reported  on  the  muster  roll  of  his  com- 
pany for  July  and  August,  1864,  ''Absent  without  leave  since  August 
20,  1864."    On  March  21, 1891,  a  new  report  was  furnished  stating: 

It  has  been  deteruiined  from  evidence  before  this  Department  that  the  charge  of 
absence  without  leave  of  August  20,  1864,  appearing  on  the  company  muster  roll  of 
August  31, 1864,  against  this  soldier  is  erroneous;  that  he  received  verbal  permission 
from  his  company  commander  on  some  undetermined  date  in  August,  1864,  to  absent 
himself  from  his  command  for  a  short  period;  that  he  was  prevented  by  the  enemy 
from  rejoining  his  proper  command  promptly  upon  the  expiration  of  his  verbal 
pass  (about  August  20,  1864);  that  in  endeavoring  to  rejoin  his  command  he  wajs 
<letained  on  temporary  duty  with  Company  G,  First  Tennessee  Mounted  Infantry 
Volunteers,  stationed  at  or  near  Liberty,  Tenn.,  and  that  he  was  on  duty  vith  that 
company  on  August  31,  1864,  and  was  under  proper  military  control  thereafter  until 
he  rejoined  his  proper  command  prior  to  October  31,  1864. 

In  his  deposition  before  the  special  examiner,  on  June  25,  1890,  the 
claimant  stated  that  he  had  recently  learned  the  exact  date  of  his  injury 
and  that  it  was  August  18,  1864,  an  old  resident  of  Liberty  having 
assured  him  that  that  was  the  date  of  Wheeler's  appearance  there. 
This,  however,  is  clearly  an  error.  It  appears  from  ''Chronicles  of 
the  Rebellion,"'  pages  82  and  83,  that  on  August  20,  1864,  Wheelers 
cavalry  was  operating  along  the  East  Tennessee  Railroad,  in  the  vicin- 
ity of  Stewarfs  Landing.  On  the  22d  he  was  approaching  Knoxville. 
On  the  29th  he  was  reported  advancing  upon  Nashville,  via  McMinnville 
and  Murfreesboro,  the  latter  place  being  about  40  miles  southwest  of 
Liberty.  On  the  31st  he  appeared  upon  the  line  of  the  Great  Western 
Railroad  between  Nashville  and  the  Tennessee  River,  far  to  the  west 
of  Liberty.  It  is  probable  that  he  passed  through  the  latter  place  on 
the  29th  or  not  later  than  the  30th. 

The  amended  report  from  the  War  Department  showing  the  claim- 
ant to  have  been  ''  under  proper  militar}'  control "  on  and  after  August 
31,  does  not  touch  the  question  at  issue,  which  is  whether  he  was  in 
the  line  of  duty  when  he  was  injured,  i.  e.,  on  the  29th  or  30th.  It 
appears  from  his  statement  and  other  evidence  in  the  case,  that  after 
the  retreat  from  Liberty  he  stayed  out  in  the  bushes  with  Woodside's 
and  Blackburn'?,  men  for  several  daj^s,  and  Colonel  Blackburn  testifies 
that  during  that  time  he  ordered  him  to  take  charge  of  some  prisoners, 
but  has  no  recollection  of  giving  him  any  orders  before  that. 

The  War  Department  having  amended  its  records  so  as  to  show  that  the 
claimant  went  home  by  verbal  permission  of  his  company  commander; 
that  he  was  prevented  by  the  enemy  from  rejoining  his  command 
promptly  upon  the  expiration  of  his  verbal  pass,  and  that  in  endeavor- 
ing to  rejoin  his  command  he  was  detained  on  duty  with  Company  G, 
First  Tennessee  Mounted  Infantry,  stationed  at  or  near  Liberty,  Tenn., 
the  amended  record  will  be  accepted  as  establishing  those  facts.  (It 
is  shown  by  his  own  statement  that  he  did  not  remain  with  the  men  of 
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the  First  Tennessee  Mounted  Infantry  more  than  four  or  five  days, 
and  that  he  then  went  home  and  remained  there  a  few  days  before 
starting  back  to  his  regiment.  This  casts  some  doubt  on  the  record 
showing  him  to  have  been  ''under  proper  military  control''  from 
August  31,  1864,  until  he  rejoined  his  command.) 

It  is  further  shown  by  competent  and  apparently  reliable  testimony 
that  the  claimant  was  in  Liberty  on  the  day  Wheeler's  Cavalry  jmssed 
through  that  place;  that  he  joined  the  fleeing  forces  of  Lieutenant 
Woodside  and  Colonel  Blackburn,  and  that  during  the  flight  over  the 
mountain  he  was  thrown  from  his  horse  and  sustained  an  injury  of 
the  back. 

The  question  to  l)e  considered  is  whether,  under  these  circumstances, 
the  injuiy  may  be  regarded  as  having  been  incurred  in  the  line  of 
duty. 

Generally  speaking,  a  soldier  is  not  ''in  the  line  of  duty"  ^hile 
absent  from  his  command  on  individual  furlough  for  purposes  of  his 
own  business  or  pleasure.  He  is  not  out  of  the  line  of  duty,  however, 
by  reason  of  being  on  furlough  solely,  but  because,  during  the  con- 
tinuance of  the  furlough,  he  is  attending  to  his  own  private  business 
and  not  to  his  business  as  a  soldier.  The  effect  of  the  furlough  is  to 
relegate  him,  for  the  time  l)eing,  to  the  status  of  a  civilian.  At  the 
same  time  he  is  not  wholly  discharged  from  his  obligations  as  a  soldier 
and  n\a,y  be  called  upon  to  perform  military  service,  or  may  find  him- 
self in  circumstances  in  which  it  is  encumbent  upon  him  to  render 
such  service  without  being  called  upon.  This  is  made  ver}'  clear  by 
Attorney-General  Cushing  in  his  well-known  opinion  on  "  Line  of 
Duty"  (7  Op.  Atty.  Gen.,  149),  i«n  which  he  says: 

When  it  is  remembered  that  no  commissioneii  officer,  or  enlisted  soldier,  seaman, 
or  marine  has  power  to  ca«t  off  his  obligation  at  will;  that  whether  he  l^e  on  duty 
or  off,  in  glory  as  in  disgrace,  still  the  banner  of  his  country  is  over  him  and  it**  oath 
upon  his  conscience;  when  this  great  fact  shall  be  remembered  it  must  he  inevitable 
to  concede  that  any  rule,  based  on  the  assumption  of  its  being  impossible  for  an 
officer  or  soldier,  on  furlough,  on  leave  of  absence,  in  arrest,  under  sentence,  to  per- 
fonn  acts,  suffer  casualties,  receive  wounds,  or  incur  causes  of  disease,  in  the  line  of 
his  duty,  is  not  a  truth,  and,  like  all  things  not  true,  can  not  be  conformable  to  jus- 
tice or  wisdom.  As,  while  on  active  duty,  he  may  do  or  suffer  things  not  in  the  line 
of  his  duty,  so,  whilst  off  duty,  or  on  furlough,  or  under  censure,  he  may  do  or  suffer 
things  which  are  in  the  line  of  duty. 

Elsewhere,  in  the  same  opinion,  the  learned  author  sa\'s: 

A  soldier  or  sailor  while  under  arrest  is  not  discharged  from  the  obligation  of 
duty,  and  is  occasionally  called  upon  to  i>erform  duty  in  which  he  may  distinguisli 
himself  and  die  honorably,  and  leave,  it  seems  to  me,  a  right  of  jwnsion  to  his  widow 
or  children,  as,  for  example,  in  the  contingency  of  a  post  or  camp  atta(;keil  by  the 
enemy  or  a  ship  in  peril  at  sea.  So,  still  more,  of  an  officer  on  furlough.  So  it  may 
be  in  case  of  a  soldier  temporarily  absent  on  leave;  nay,  even  of  one  compromised  in 
some  grave  military  offense. 

Applying  the  rule  here  laid  down  to  the  case  now  under  considem- 
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tioii,  it  seems  plain  that  if  the  claimant  had  been  ordered  by  Lieuten- 
ant Woodside  or  Colonel  Blackburn  to  assist  in  defending  the  stockade 
at  Liberty  or  in  making  a  stand  against  the  enemy,  he  would,  while 
obeying  such  order,  have  been  in  the  line  of  his  duty. 

We  may  go  a  step  further  and  say  that  if,  seeing  a  defense  of  the 
town  or  stockade  about  to  be  made,  he  had,  without  orders,  ranged 
himself  on  the  side  of  the  defenders  and  rendered  efficient  service,  and 
while  so  doing  had  incurred  some  wound  or  injury,  he  would  clearly 
be  entitled  to  pension  for  an}'  resulting  disability. 

But  such  are  not  the  facts.  It  appears,  f I'om  his  own  statement,  that 
he  did  nothing  in  the  way  of  fighting,  but  simply  had  a  mind  to  do 
something,  until,  seeing  that  no  stand  was  to  be  made  against  the 
enemy,  he  ''lit  out"  for  himself,  and  while  lighting  out  (and,  accord- 
ing to  the  testimony,  going  at  a  pretty  rapid  gait)  he  was  hurt. 

Can  it  be  truthfulh^  said  that  he  was  injured  by  reason  of  the  per- 
formance of  any  military  duty  ?  There  is  no  evidence,  except  his  own 
statement,  that  his  pui-pose  in  joining  other  soldiers  was  to  fight  the 
enem}',  or  that  he  could  have  better  secured  his  own  personal  safety 
in  some  other  way.  All  we  know  is  that  when  the  enemy  appeared 
the  troops  stationed  in  the  town  scattered  and  fled  over  the  mountain, 
and  that  he  went  along  with  them. 

It  is  not  denied  that  a  soldier  may  be  in  the  line  of  duty  when  retreat- 
ing as  well  as  when  standing  still  or  advancing,  but  it  is  believed 
that  when  pension  is  claimed  for  an  injury  incurred  by  a  soldier  while 
unattached  to  any  military  organization  and  not  acting  under  orders,  he 
may  properl}^  be  required  to  show  that  the  incurrence  of  the  injury 
had  relation  to  the  perfonuance  of  some  valuable  or  meritorious  serv- 
ice and  not  merel}^  to  his  running  from  the  enemy  in  the  direction  in 
which  the  crowd  was  going. 

If  the  claimant  had  not  stopped  in  Liberty,  but  had  gone  on  directly 
from  his  home  toward  Tullahoma  and  on  the  way  had  been  thrown 
from  his  horse,  he  would  not  have  been  pensionable  for  any  resulting 
injury  under  the  rulings  of  the  Department.  (See  cases  of  Elizabeth 
Bragunier,  9  P.  D.,  o.  s.,  250;  Sarah  Croft,  1  P.  D.,  279;  Catherine Ott, 
4  P.  D.,  47.)  Neither  would  he  have  been  pensionable  if  the  injurj'  had 
been  incurred  while  running  from  bushwhackers  or  rebels,  the  mle 
being  that  ''a  soldier  voluntarily  absent  from  his  company  is  out  of 
the  line  of  duty  and  exclusively  responsible  for  whatever  casualties 
befall  him  when  not  legitimately  connected  with  the  military  seiTice.'* 
(William  H.  Cummings,  1  P.  D.,  351;  John  Yant,  id.,  118.)  Thus, 
where  a  soldier  was  shot  by  guerrillas  while  returning  to  his  command, 
after  having  been  absent  for  seveml  days  on  leave  for  the  purpose  of 
visiting  his  family  and  friends,  it  was  held  that  the  wound  was  not 
incurred  in  the  line  of  duty.  (Daniel  V.  Melvin,  8  P.  D.,  89.)  But 
where  a  soldier  was  captured  by  the  enemy  while  on  individual  fur- 
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lough  and  died  while  a  prisoner  of  war,  ''line  of  duty  "  ha.s  been  admit- 
ted, the  cause  of  death  in  such  a  case  having  been  incurred,  not 
''during  such  furlough,"  but  while  "held  in  duress  by  the  enemy  and 
physically  unable  to  comply  with  the  tenns  of  the  furlough,  although 
presumabh^  desirous  to  do  so."  (Marj^  Ellason,  8  P.  D.,  100;  also  the 
case  of  Ellen  Anderson,  (>  P.  D.,  197.) 

In  the  case  now  under  {consideration  the  furlough  was  not  definitely 
limited  as  to  time,  being  for  "a  few  days.-'  It  must  be  construed  to 
have  extended  from  the  time  the  claimant  left  his  command  to  the 
time  he  reported  for  duty  to  Colonel  Blackburn  or  was  assigned  by 
the  latter  to  dut}'.  The  injury  was,  therefore,  incurred  '*  while  on  fur 
lough/'  It  was  not  incurred  while  perforaiing  any  military  service, 
but  while  seeking  personal  safety  b}'^  flight.  After  careful  considem- 
tion  of  the  evidence  and  the  precedents  applicable  to  the  case,  the 
Department  is  unable  to  find  that  the  claimant  was  in  the  line  of  duty 
at  the  time  of  his  injury.  The  action  from  which  the  appeal  is  taken 
is,  therefore,  aflSrmed. 


JTrRI8I>ICTIOX~GUAIlDIANSHlP-PENSION  FUN1>-ACCIIUET>  PENSION. 

Guardian  of  George  J.  Brick  (insane). 

The  Commiasioner  of  Pensions  is  without  authority,  in  the  absence  of  legislation  by 
Congress  giving  him  power  so  to  do,  to  suspend  the  quarterly  payments  of  pen- 
sion to  the  duly  appointed  and  qualified  guardian  or  committee  of  an  insane 
pensioner  solely  upon  the  ground  that  funds  have  a<!cumulated  in  the  hands  of 
such  guardian  or  committee  in  excess  of  the  needs  of  the  insane  pensioner,  and 
when  there  is  no  charge  or  proof  of  any  maladministration,  eml)ezzlement,  or 
unlawful  conversion  to  his  own  use  by  such  guardian  or  committee  of  the  pension 
money  in  his  hands  belonging  to  his  wani. 

The  decision  of  this  Department  of  May  22,  1901  (11  P.  D.,  351),  is  hereby  modified 
and  overruled.  ^ 

Assistant  S^cretm^  F,  Z.  Carnphell  to  the  Commissioi^er  of  Petmoiis^ 

Janxminf  27,  1902. 

George  J.  Brick,  late  a  private  in  Compan\^  I,  Eighth  United  States 
Cavalry,  is  a  pensioner  under  the  provisions  of  the  general  pension 
law  at  the  rate  of  $72  per  month  for  insanity,  pursuant  to  pension  cer- 
tificate No.  250059,  issued  September  15,  1883.  Said  pension  has  been 
I>aid  since  the  date  of  its  allowance  to  Margaret  Brick,  the  duly  ap- 
pointed and  qualified  committee  of  said  insane  pensioner. 

On  September  4,  1901,  the  Commissioner  of  Pensions  instructed  the 
j)ension  agent  at  Philadelphia,  Pa.,  to  make  no  further  payment  of 
pen.sion  to  the  committee  of  said  insane  pensioner  without  additional 
instructions' from  the  Pension  Bureau  upon  the  ground  that  an  account 
of  said  committee  for  the  year  ended  November  4,  19(M),  showed  that 
8aid  committee  had  funds  belonging  .to  the  pensioner  in  her  hands  to 
the  amount  of  about  $9,834.33.    The  pension  agent  was  informed  that 
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it  was  the  intention  to  withhold  future  payments  of  pension  to  the 
committee  in  this  case  until  it  should  appear  that  there  was  need  of 
further  payment  of  pension  to  meet  the  expenses  of  the  pensioner's 
maintenance. 

From  this  action  of  the  Commissioner  of  Pensions  the  present  appeal 
was  taken  to  this  Department  on  Decemlx?r  24,  1901,  in  which  it  is 
contended,  as  grounds  for  appeal,  as  follows: 

1.  That  the  actiou  of  the  Commissioner  of  Pensions  in  suspending  the  payment  *>( 
this  pension  is  without  authority  of  law,  and  is  contrary  to  any  decision  of  the 
courts,  or  of  the  Department  of  the  Interior  properly  construe<l. 

2.  That  in  the  absence  of  either  know^ledge  or  suspicion  that  the  guardian  for  this 
soldier  is  guilty  in  any  manner  of  a  maladministration  of  her  trust  the  Commissioner 
of  Pensions  is  without  discretion  to  suspend  the  payment  of  the  pension  of  her  ward, 
and  that  as  the  statute  providing  for  the  payment  of  the  pension  of  an  insane  j>en- 
sioner  to  a  duly  appointed  guantain  has  failed  to  declare  that  the  conservation  c»f 
the  ward's  interests  and  the  consequent  accumulation  of  a  fund  for  the  Uise  and 
benefit  of  such  wanl  shall  constitute  a  ground  for  the  suspension  of  such  pension,  it 
is  without  the  power  of  an  executive  officer  to  add  conditions  and  penalties  not  in  the 
statute  as  drawn. 

It  is  stated  by  the  Commissioner  of  Pensions,  in  a  report  accom- 
panying the  appeal  in  this  case,  that  the  order  suspending  payment  of 
pension  and  the  instructions  given  to  the  pension  agent,  from  which 
this  appeal  is  taken,  were  based  upon  a  decision  of  this  Department 
embodied  in  a  communication  addi-essed  to  him  under  date  of  May  22, 
11H)1,  and  published  in  11  P.  D.,  page  351. 

The  decision  of  the  Department  referred  to  by  the  Conmiissioner  of 
Pensions  was  rendered  in  reply  to  a  communication  from  him  request- 
ing instructions  as  to  the  proper  course  of  action  in  a  ceilain  class  of 
cases  therein  referred  to,  and  was  general  and  advisory  in  its  scope 
and  intent,  and  was  not  rendered  with  reference  to,  or  upon  the  facts 
presented  in  any  given  case.     Said  decision,  in  effect,  held: 

1.  The  guardian  of  a  pensioner  is  the  agent  of  the  Unite<l  States  for  the  pn>per 
exjHmditure  of  pension  money  in  Ids  hands,  irrespective  of  the  duties  devolved  upon 
him  by  the  State  law. 

2.  A  j>ension  fund  grante<l  to  a  pensioner,  in  the  hands  of  a  guardian,  is  in  transitu 
until  it  reaches  its  final  destination,  and  is  controlled  only  by  the  United  States;  and 
the  Commissioner  of  Pensions  is  investeil  with  the  discretionary  i)Ower  netressary  to 
the  proper  administration  of  the  pension  law,  and  guardians  holding  i)ension  funds 
are  subject  to  his  direction,  both  t>efore  and  after  the  death  of  their  wanls. 

3.  All  funds  which  have  accumulated  in  the  hands  of  a  guardian  by  operation  of 
the  pension  law  and  have  not  been  paid  to  the  jxinsioner  or  expended  in  accordance 
with  law  in  his  behalf  are  in  the  nature  of  accrued  pension. 

4.  An  unex|)endo<l  pension  fund  in  the  hands  of  a  guardian  has  not,  in  legal  iH>n- 
templation,  been  paid  to  the  {pensioner,  and  is  an  accrued  pension. 

5.  The  act  of  March  2,  1895,  is  the  law  of  distribution  of  accrued  pension  of  a 
deceased  i)ensioner,  and  applies  to  the  fund  in  the  hands  of  a  guardian  unexpended 
at  the  time  of  .*<uch  pensioner's  decease. 

These  conclusions  were  based  upon  the  dccrision  of  the  Supreme 
Court  of  the  United  States  in  the  ca.se  of  United  States  v.  Hall  (98  U.  S., 
313).     The  facts  in  that  case  were  so  fuUv  set  forth  in  the  departmental 
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decision  above  referred  to  that  it  is  not  deemed  essential  to  recapitu- 
late them  at  this  time  further  than  may  be  necessary  in  considering 
the  question  presented  by  the  present  appeal.  Suffice  it  to  say  that 
the  case  of  the  United  States  v.  Hall  grew  out  of  the  criminal  prose- 
cution of  a  guardian  for  the  embezzlement  of  money  belonging  to  his 
ward  which  had  been  paid  to  the  former  by  the  Government  as  pen- 
sion, and  for  which  he  was  indicted  in  the  circuit  court  of  the  United 
States  for  the  southern  district  of  Ohio,  under  the  provisions  of  sec- 
tion 4783,  Revised  Statutes.  The  sole  question  which  the  Supreme 
Ck)urt  had  before  it  and  which  it  decided  was  whether  Congress  had 
power  under  the  Constitution  to  paes  an  act  making  the  embezzlement 
by  a  guardian  cf  the  pension  money  in  his  hands  an  offense  triable  and 
punishable  in  the  courts  of  the  United  States,  and  whether  the  offense 
defined  by  the  act  of  Congress  providing  for  the  punishment  of  embez- 
zlement under  such  circumstances  could  be  committed  after  the  pension 
money  had  been  paid  over  by  the  Government  to  the  guardian.  The 
court  held  that  Congress  has,  under  the  Constitution,  power  to  declare 
that  the  embezzlement  or  fraudulent  conversion  to  his  own  use  by  a 
guardian  of  the  money  which  he,  on  behalf  of  his  ward  has  received 
from  the  Government  as  a  pension  due  to  the  ward  is  an  offense 
against  the  United  States,  and  to  vest  the  proper  circuit  couii;  with 
jurisdiction  to  try  and  punish  him  therefor,  and  this  was  all  that  was 
befoi-e  the  court  for  decision  in  said  case. 

A  careful  review  and  reconsideration  of  the  decision  of  the  Supreme 
Court  shows  that  the  whole  argument  of  said  decision  was  to  the  effect 
that  Congress  had  power  to  protect  the  funds  in  the  hands  of  a  guard- 
ian arising  from  the  payment  of  pension  mone}^  to  the  ward  from 
misappropriation,  fraud,  and  unauthorized  conversion  to  the  use  of 
another,  and  to  secure,  by  appropriate  legislation,  its  safe  and  unim- 
paired transmission  to  the  beneficiary,  and  that,  inasmuch  as  Congress 
had  seen  fit  to  exercise  this  power  to  the  extent  of  making  the  embez- 
zlement of  such  funds  by  the  guardian  an  offense  against  the  United 
States  triable  and  punishable  by  the  Federal  court,  such  acts  of  Con- 
gress were  valid  and  constitutional.  The  court  held  that  the  guardian 
could  not  avoid  his  individual  criminal  liability  for  such  offense  by 
reason  of  the  fact  that  the  money  had  been  paid  to  him  as  a  guardian 
appointed  by  and  accountable  to  a  State  court,  and  in  this  connection 
stated  that  the  word  "guardian'^  as  used  in  the  acts  of  Congress  is 
merely  the  designation  of  the  person  to  whom  the  money  granted  may 
lie  paid  for  the  use  and  benefit  of  the  pensioner.  In  other  words,  that 
the  use  of  the  word  "guardian  "  m  the  statute  was,  so  far  as  his  criminal 
liability  under  the  acts  of  Congress  was  concerned,  merely  descriptio 
persona*. 

Nowhere  in  said  decision  is  it  held  or  intimated  by  the  court  that, 
in  the  absence  of  direct  legislation  by  Congress  defining  the  offense, 
making  the  guardian  punishable  therefor,  and  conferring  jurisdictk 
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upon  some  court  to  punish  him,  he  could  have  been  tried  and  punished 
in  the  courts  of  the  United  States  for  embezzling  pension  money 
belonging  to  his  ward.  On  the  contrary,  it  is  distinctl}^  stated  b}'  the 
court: 

That  before  an  offense  can  Ijecome  cognizable  in  the  circuit  court  the  Congress 
must  define  or  recognize  it  as  such,  and  affix  a  punishment  to  it,  and  confer  juris- 
diction upon  some  court  to  try  the  offender.  (United  States  r.  Hudson,  7  Cranch, 
32;  United  States  r.  Ckwlidge,  1  Wheat.,  415;  1  Am.  Cr.  L.,  sec.  163.) 

Said  decision  did  not,  either  directly  or  impliedly,  hold  that  the 
power  of  the  Government  to  follow  the  pension  funds  into  the  hands 
of  the  guardian  and  to  protect  it  from  misappropriation,  or  to  secure 
its  safe  and  unimpaired  transmission  to  the  beneficiary,  could  be  exer- 
cised by  any  court,  or  by  an  executive  officer  of  the  Government, 
without  legislation  by  Congress  authorizing  the  exercise  of  such  power. 
Congress  did  authorize  the  exercise  of  such  power  to  the  extent  of 
making  the  guardian  criminally  liable  for  the  embezzlement  of  pension 
money  belonging  to  his  ward,  and  conferring  jurisdiction  upon  the 
Federal  courts  to  try  and  punish  him  for  said  offense,  but  no  further, 
and  the-  Supreme  Court  distinctly  says  that  the  theory  that  the  act  of 
Congress  referred  to — 

augments,  lessens,  or  makes  any  change  in  respect  to  the  duties  of  a  guardian  under 
the  State  law  is  entirely  erroneous,  as  the  act  of  Congress  merely  provides  that  the 
pension  may  be  paid  to  the  person  designated  as  guardian,  for  the  use  and  benefit  of 
the  pensioner,  and  that  the  person  who  receives  the  pension,  if  he  embezzles  it  or 
fraudulently  converts  it  to  his  own  use,  shall  be  guilty  of  a  misdemeanor,  and  be 
punished  as  therein  provided. 

Here  it  is  distinctly  recognized  that  by  the  existing  law  Congress 
exercised  its  right  to  control  pension  money  after  payment  to  a  guard- 
ian for  his  ward  only  to  the  extent  of  punishing  such  guardian  crim- 
inall}'  if  he  embezzles  it  or  unlawfully'  converts  it  to  his  own  u.se. 

It  is  true  that  the  views  expressed  by  the  Supreme  Court  in  the 
case  of  the  United  States  v.  Hall  (supra)  would  lead  to  the  conclusion 
that  Congress  had  the  power,  if  it  had  seen  fit  to  exercise  it,  to  author- 
ize the  Secretary  of  the  Interior,  the  Commissioner  of  Pensions,  or 
any  other  executive  officer  of  the  Government  to  direct  and  supervise 
the  administration,  expenditure,  and  disposition  of  pension  money 
paid  to  a  guardian  for  a  pensioner  under  legal  disabilities,  and  to  pro- 
vide that  such  funds  should  be  administered  bj^  the  guardian  separate 
and  distinct  from  other  money  belonging  to  his  ward  coming  into  his 
hands,  irrespective  of  his  obligations,  liabilities,  and  duties  under  the 
laws  of  the  State  and  the  rules  of  the  State  court;  but  Congress  has 
never  attempted  to  do  this  by  any  legislation  whatever. 

In  the  absence  of  such  legislation  it  would  seem  on  further  con- 
sideration to  be  clear  that  the  decision  of  the  Supreme  Court  in  the 
Hall  case  does  not  furnish  a  proper  basis  or  sufficient  ground  for  the 
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conclusion  announced  in  the  departmental  decision  of  May  22,  1901, 
that— 

The  gaardian  of  a  pensioner  is  the  agent  of  the  United  States  for  the  proper 
expenditure  of  pension  money  in  his  hands,  irrespective  of  the  duties  devolved  upon 
him  by  the  State  law, 

Pa^'inent  of  pension  money  to  the  guardian  or  committee  of  a  pen- 
sioner under  legal  disabilities  is  authorized  by  the  provisions  of  sec- 
tion 4766  of  the  Revised  Statutes,  the  part  of  which  material  to  the 
subject  now  under  consideration  is  as  follows: 

Hereafter  no  pension  shall  be  paid  to  any  person  other  than  the  pensioner  entitled 
thereto,  nor  otherwise  than  according  to  the  provisions  of  this  title;  and  no  warrant, 
power  of  attorney,  or  other  paper  executed  or  purporting  to  be  executed  by  any  pen- 
sioner to  any  attorney,  claim  agent,  broker,  or  other  persons  shall  be  recognized  l)y 
any  agent  for  the  payment  of  pensions,  nor  shall  any  pension  be  paid  thereon;  but 
the  payment  to  persons  laboring  under  legal  disabilities  may  be  made  to  the  guard- 
ians of  such  persons  in  the  manner  herein  prescribed,  and  pensions  payable  to  persons 
in  foreign  cx)untries  may  be  made  according  to  the  provisions  of  existing  laws. 

This  section  is  the  law  which  provides  for  payment  of  pension  money 
to  the  pensioner,  and  by  which  such  money  passes  out  of  the  posses- 
sion of  the  Government  into  the  j)ossession  of  the  pensioner,  and  when 
it  so  passes,  in  accordance  with  the  provisions  of  said  section,  it  i.s  a 
payment  of  the  pension.  The  section  contains  the  explicit  general 
direction  that  the  pension  shall  be  paid  only  to  the  pensioner  entitled 
thereto,  and  that  no  paper  or  instrument  executed  by  the  pensioner 
authorizing  its  payment  to  any  other  person  shall  be  recognized. 
Where  the  pensioner  is  laboring  under  legal  disabilities  it  is  clear  that 
payment  could  not  be  made  directly  to  him,  since  he  would  be  without 
capacity  to  receive  or  receipt  for  it  and  would  probably  waste  it  if 
paid  directly  to  him.  Therefore  the  section  makes  provision  for 
these  exceptional  cases  by  authorizing  payment  to  be  made  to  the 
guardian.  The  payment  to  the  guardian  is,  then,  by  the  express  terms 
of  the  law,  jufst  as  much  a  payment  of  the  pension  as  is  payment  to 
the  pensioner  direct.  This  necessarily  follows  from  the  fact  that  the 
payment  to  the  guardian,  in  the  case  of  pensioners  laboring  under 
legal  disabilities,  is  provided  in  lieu  of  payment  directly  to  the  pen- 
sioners themselves,  they  being  incapable  of  receiving  it.  And  since 
the  law,  except  as  otherwise  provided  in  section  4766  of  the  Revised 
Statutes,  as  amended  by  act  of  August  8,  1882  (22  Stat.  L.,  373),  does 
not  provide  for  the  payment  of  pensions  in  such  cases  to  any  other 
pei-sons,  it  necessarily  follows  that  the  payment  of  a  pension  due  to  a 
(pensioner  laboring  under  legal  disabilities,  and  having  a  guardian, 
must  be  made  to  the  guardian  if  such  pension  is  paid  at  all,  and  cer- 
tainly the  law  does  not  contemplate  that  payment  of  the  pension  shall 
be  withheld  where  there  is  anyone  qualified  to  receive  it.  See  act  of 
December  21,  1893  (28  Stat.  L.\  18). 
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Since  Congress  has  made  no  provision  for  the  appointment  of  a 
guardian  to  administer  the  pension  money  of  pensionei^s  laboring- 
under  legal  disabilities,  and  no  Federal  statute  has  ever  been  enacted 
directing  the  manner  in  which  pension  money  belonging  to  such  pen- 
sioners should  be  disbursed  b}'  the  guardian  to  whom  pa^'ment  is 
authorized,  and  no  attempt  b}^  Federal  legislation  has  been  made  to 
control  or  direct  the  guardians  of  such  pensioners  in  the  proper  man- 
agement  and  administration  of  pension  money  in  their  possession,  it 
is  clear  that  by  providing  merely  that  pension  money  may  be  paid  in 
such  cases  to  the  guardians  of  such  pensioners,  Congress  has  left  all 
such  matters  to  be  controlled  and  governed  by  the  State  laws  and  the 
local  courts  under  and  bj^  which  such  guardians  are  appointed. 

It  would  seem  to  be  most  reasonable  that  if  Congress  had  intended 
that  the  guardians  of  pensioners  laboring  under  legal  disabilities^  to 
whom  pension  money  belonging  to  such  pensioners  has  been  paid, 
should  give  an  account  of  their  acts  and  doings  in  the  management, 
administration^  and  expenditure  of  such  money,  for  the  benefit  of  their 
wards,  to  the  Commissioner  of  Pensions,  such  intention  would  have 
been  expressed  by  Congress  in  a  manner  that  would  be  certain  and 
direct,  and  Congress  would  certainly  have  provided  that  such  pei'sons 
should  be  required *to  give  bond  with  good  and  sufficient  securities  for 
such  amount  and  in  such  form  as  the  Secretary  of  the  Interior,  or 
some  other  officer  might  approve,  conditioned  for  the  faithful  dis- 
charge of  their  duties.  It  would  be  most  remarkable  if  the  law  author- 
ized a  pension  due  to  a  pensioner  who  is  laboring  under  legal  disabili- 
ties to  be  paid  to  a  person  designated,  and  who  is  thereafter  to  be 
regarded  as  solely  the  agent  of  the  Government  in  the  management 
and  disbui*sement  of  the  money  for  the  benefit  of  the  pensioner  and  at 
the  same  time  made  no  provision  requiring  any  bond  or  securit}'  for 
the  faithful  discharge  of  such  trust. 

The  foregoing  considerations  lead  inevitably  to  the  conclusion  that, 
in  the  absence  of  express  legislation  by  Congress  authorizing  him  so 
to  do,  and  where  there  has  been  no  maladministration,  embezzlement, 
or  conversion  to  his  own  use  b}'  a  guardian  of  pension  money  in  his 
hands  belonging  to  his  ward,  the  Commissioner  of  Pensions  has  no 
authority  in  law  to  direct,  supervise,  or  interfere  with  the  proper  and 
regular  administration,  disbursement,  and  disposition  of  such  funds 
under  the  laws  and  the  rules  governing  the  State  court  by  which  such 
guardian  was  appointed,  and  to  which  he  is  accountable,  and  havings 
jurisdiction  over  the  person  and  estate  of  the  pensioner  laboring  under 
legal  disabilities. 

This  conclusion  is  in  entire  accord  with  an  opinion  rendered  bv-  the 
Secretary  of  the  Interior  on  September  5,  1899,  in  reply  to  a  com- 
munication from  the  Commissioner  of  Pensions  under  the  date  of  June 
27,  1899,  calling  to  his  attention  certain  cases,  exactly  similar  to  the 
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case  at  present  under  consideration,  in  which  funds  had  accumulated 
in  the  hands  of  guardians  of  certain  insane  pensioners  in  excess  of  the 
amount  needed  for  their  maintenance,  or  which  were  not  being  expended 
directly  for  the  benefit  of  such  pensioners,  and  requesting  instructions 
as  to  the  proper  course  of  procedjare  by  the  Pension  Bureau  in  such 
cases. 

This  opinion  and  holding  of  the  Secretary  of  the  Interior  was  not 
called  to  the  attention  of  the  Assistant  Secretary,  by  whom  the  deci- 
sion of  the  Department  of  May  22,  1901,  was  rendered,  although  the 
same  had  been  in  the  possession  of  the  Bureau  of  Pensions  since  the 
date  of  its  rendition,  and  the  departmental  decision  of  May  22,  1901, 
was  rendered  in  ignoi-ance  of  the  fact  that  the  Secretary  had  expressed 
any  views  with  regard  to  the  matters  therein  discussed. 

Said  opinion  of  the  Secretary  of  September  5,  1899,  is  addressed  to 
the  Commissioner  of  Pensions,  and  is  as  follows; 

The  Department  has  considered  your  letter  of  June  27, 1899,  forwarding  the  papers 
in  the  claims  of  Samuel  A.  Champlain  and  Simon  Carson,  certificates  Nos.  108973 
and  30096,  granted  under  the  act  of  June  16, 1880  (21  Stat.  L.,  281 ),  and  in  the  claims 
of  Arrington  Mason  and  Thomas  J.  Raitt,  certificates  Nos.  99179  and  165218,  granted 
under  the  act  of  March  4,  1890  (26  Stat.  L.,  16). 

Your  letter  does  not  suggest  that  any  error  or  irregularity  occurred  in  the  allow- 
ance of  these  pensions,  or  that  the  pensioners  are  not  disabled  to  the  extent  and  in 
the  manner  specified  in  the  Statutes,  but  does  state  that  the  pensioners  are  insane; 
that  they  are  inmates  of  hospitals  or  asylums;  that  their  several  guardians  are  apply- 
ing only  a  small  portion,  or  none,  of  the  money  received  upon  the  pensions  to  the 
care  and  maintenance  of  the  pensioners,  but  are  accumulating  such  moneys  for  the 
benefit  of  the  pensioner's  estate,  except  iu  one  instance  where  the  moneys  received 
from  the  pension  are  being  turned  over  hy  the  guardian  to  the  wife  of  the  pensioner. 
Your  letter  does  not  suggest  that  the  pension  money  in  either  instance  is  being 
embezzled  by  the  guardian,  or  fraudulently  converte<l  to  his  own  use.  While  it  is 
entirely  competent  for  Congress  to  direct  that  the  pension  money  shall  be  followed 
up  and  applied  directly  to  the  care  and  maintenance  of  helpless  pensioners  like  these, 
there  is  seemingly  no  legislation  upon  that  subject,  and  the  matter  is,  therefore,  one 
which,  in  the  absence  of  such  legislation,  can  only  be  corrected  under  the  lo(«l  laws 
relating  to  guardianships  and  in  the  local  courts  administering  such  laws.  The  mat- 
ter is  not  one  which,  in  the  present  state  of  legislation,  falls  under  the  8ui)ervision  of 
either  the  Commissioner  of  Pensions  or  the  Secretary  of  the  Interior. 

It  furthermore  apjpears  that  this  subject  has  been  brought  to  the 
attention  of  the  Comptroller  of  the  Treasury,  who,  in  a  decision, 
rendered  December  21, 1901,  discussing  the  questions  considered  and 
passed  upon  in  the  departmental  decision  of  May  22,  1901,  holds,  in 
accordance  with  the  views  herein  expressed,  that  pension  money  paid 
to  the  guardian  of  a  pensioner  laboring  under  legal  disabilities  passes 
out  of  the  possession  and  control  of  the  executive  officers  of  the  United 
States  and  becomes  the  property  of  the  pensioner,  and  is  not  public 
funds  which  can  properly  be  required  to  be  paid  into  the  Treasury  of 
the  United  States,  or  accounted  for  by  the  accounting  officers  thereof. 

In  view  of  the  considerations  hereinbefore  expressed,  the  Depart- 
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ment  is  of  the  opinion  that,  in  the  present  case,  there  waa  no  authority 
in  law  for  the  Commissioner  of  Pensions  to  order  the  suspension  of 
the  quarterly  payments  of  the  pension  allowed  the  pensioner,  George 
J.  Brick,  to  this  appellant  as  his  committee,  and  that  the  order  direct- 
ing the  suspension  of  such  payment^  to  the  appellant  until  there  should 
be  shown  to  be  need  of  further  payments  of  pension  to  meet  the 
expenses  of  the  pensioner's  maintenance  was  without  authority  of  law, 
and  should  be  rescinded. 

It  does  not  appear  that  there  has  been  any  error,  irregularity,  or 
illegality  in  the  allowance  of  this  pension  to  the  pensioner,  or  that  he 
is  not  entitled  under  the  provisions  of  the  law  to  the  I'ate  of  pension 
that  he  has  been  receiving  for  his  accepted  disabilit}^  and,  so  far  as 
appears  from  the  papers  and  the  evidence  in  the  case,  there  is  no  ground 
for  charging  this  appellant  with  any  embezzlement,  maladministration, 
or  unlawful  conversion  to  her  own  use  of  the  pension  money  of  her 
ward  that  had  been  paid  to  her  by  the  Government  as  the  committee 
of  said  insane  pensioner.  Under  these  circumstances,  if  it  should 
appear  that  there  was  an  undue  ac<;umulation  of  funds  in  the  hands  of 
the  appellant  as  committee  of  the  pensioner,  and  that  thasame  was  not 
being  expended  in  his  support  and  for  his  benetit,  the  proper  course 
to  pursue  would  be  to  bring  that  state  of  facts  to  the  attention  of  the 
local  court  by  which  the  appellant  was  appointed  committee  of  said 
pensioner,  and  to  which  she  is  accountable  in  the  administration  of  his 
estate,  and  which  has  jurisdiction  over  the  pei'son  and  estate  of  said 
insane  pensioner.  The  Department  is  of  the  opinion  that,  in  the 
present  state  of  legislation  on  the  subject,  this  is  the  onl}'  method  that 
can  properly  be  pui'sued  for  the  correction  of  such  evils  as  ma}'  exist 
in  such  cases,  and  that  the  result  can  not  be  attained  by  attempting  to 
withhold  from  the  committee  of  the  insane  pensioner  the  payments  of 
a  pension  which  have  been  legally  adjudicated  as  due  to  him,  and  which 
the  law  provides  must  be  paid. 

The  Department,  therefore,  hereby  directs  that  the  order  of  the 
Commissioner  of  Pensions  withholding  the  payments  of  pension  to  this 
appellant  as  the  committee  of  the  insane  pensioner  George  J.  Brick, 
be  abrogated,  and  that  the  pension  agent  at  Philadelphia,  Pa.,  be 
directed  to  continue  the  quarterly  payments  of  said  pension  to  the 
appellant  as  was  formerly  done  prior  to  the  issuance  of  said  order  of 
the  Commissioner  of  Pensions  in  this  case. 

The  decision  of  May  22,  1901  (11  P.  D.,  351),  being  in  conflict  with 
the  views  herein  expressed  is  hereby  vacated  and  set  aside. 
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EVIDBNCE-PRESUMPTION-SirrnCIENCY. 

Andrew  Campbell. 

The  fact  that  claimant  had  an  attack  of  rheumatism  while  a  soldier  in  the  Mexican 
war  does  not  furnish  any  just  ground  for  concluding  that  he  had  said  disease  at 
the  date  of  his  enlistment  in  1862,  it  having  first  appeared  during  his  last  ser^nce 
in  1864. 

Assistant  Secretary  F,  Z.  Campbell  to  the  Cmnmissioner  of  Pensi&ns^ 

January  20,  1902. 

August  26,  1862,  Andrew  Campbell  enlisted  as  a  private  in  Com- 
pany L,  Seventh  Missouri  Volunteer  Cavalry,  and  was  mustered  out 
June  13,  1865,  as  of  Compan}^  L,  First  Missouri  Volunteer  Cavalry, 
to  which  he  had  been  transferred.  Said  (Campbell  served  in  the  Mex- 
ican war  from  June  10, 1846,  to  June  21, 1847,  as  a  private  in  Company 
D,  Fii-st  Missouri  Mounted  Infantry  Volunteei's. 

May  17,  1890,  he  applied  for  pension  under  the  general  law,  alleg- 
ing that — 

In  the  fall  of  1862,  while  on  march  south  of  Sedaiia,  Mo.,  he  contracted  diarriiea, 
resulting  in  piles,  with  which  he  remained  afflicted  ever  since.  And  again,  while 
detailed  as  support  to  a  hattery  on  the  10th  of  September,  1863,  at  battle  of  Little 
Hock,  Ark.,  his  hearing  or  ears  were  injured  by  the  loud  noise  or  concussion  caused 
by  firing  of  the  artillery  and  caused  permanent  partial  deafness.  And  again,  during 
summer  of  1864,  while  at  Pine  Bluff,  Ark.,  he  contracted  scurvy  and  rheumatism, 
and  his  lungs  and  eyes  became  afflicted,  as  he  believes  the  latter  was  brought  on  as  a 
sequence  of  the  scurvy,  and  that  he  has  remained  afflicted  with  the  effects  of  said 
diseases  ever  since. 

He  was  medically  examined  under  this  application  twice,  viz,  Feb- 
ruary 4,  1891,  and  March  6, 1895,  and  once  by  an  expert,  to  wit,  July 
10,  1896.  His  claim  was  specially  examined  and  voluminous  evidence 
taken.  He  was  pensioned  as  a  survivor  of  the  Mexican  war  at  ^  per 
month  May,  1887,  and  $12  per  month  from  March  15,  1894. 

Soldier  died  February  7,  1899,  and  his  widow,  Mary  E.  Campbell, 
is  seeking  to  complete  the  soldier's  claim  for  pension  under  the  gen- 
eral law. 

May  16, 1899,  the  Bureau  rejected  said  claim  on  the  ground  of — 

No  record,  and  claimant,  aided  by  special  examination,  was  unable  to  show  by 
satisfactory  evidence  that  piles,  partial  deafness,  scurvy,  or  diseases  of  lungs  or  eyes 
originated  in  the  service  and  line  of  duty.  He  admitted  that  he  had  rheumatism 
during  Mexican  war,  and  that  he  had  not  had  diarrhea  smce  the  war  of  the 
rebellion. 

June  6,  1899,  the  attorney  for  claimant  filed  an  appeal  from  said 
action  to  the  Department,  and  on  June  30,  1899,  he  filed  a  duplicate 
appeal  therefrom. 

The  evidence  originally  filed  in  the  claim,  consisting  of  affidavits,  lay 
and  medical,  sufficiently  showed  the  incurrence  in  the  service  and  m 
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the  line  of  duty  of  dian'hea  and  resulting  piles,  impaired  hearing  of 
both  ears,  scurvy,  and  rheumatism  and  affection  of  the  lungs  and  e3'es, 
and  the  continuance  of  these  disabilities  or  their  results,  and  the  claim 
was  legally  approved  for  these  disabilities  on  December  21,  1894,  and 
November  7, 1896,  respectively.  But  thereafter  a  special  examination 
was  ordered  for  some  cause  not  apparent  in  the  record. 

The  first  special  examiner  who  took  evidence  in  the  case  rei)orted, 
among  other  things: 

I  interviewed  others,  wliose  testimony  I  did  not  secure,  but  could  not  learn  any- 
thing adverse  to  the  claim. 

It  does  not  appear  from  said  report  whether  the  ''others"  inter- 
viewed knew  anything  material  and  favorable  to  the  soldier's  claim  or 
not.  In  all  cases  sent  to  the  field  for  special  examination  it  should 
be  distinctly  understood  that  the  examiner  should  investigate  all  the 
material  facts  asceilainable,  whether  fa  voidable  or  adverse  to  claimants. 
The  duties  of  special  examiners  are  to  protect  the  Bureau  against  claims 
which  are  not  genuine;  to  obtain  the  real  facfts  in  just  and  lawful  claims; 
they  are  charged  with  the  protection  of  the  interests  of  the  Government 
and  the  rights  of  claimants;  they  are  in  no  sense  the  attorne^'^s  of  either 
the  Government  or  the  claimant.  It  would  be  proper  in  all  cases  where 
persons  are  interviewed  by  a  special  examiner  and  their  evidence  not 
taken  for  the  examiner  to  report  the  names  of  all  such  persons  and  state 
his  reason  or  reasons  why  their  evidence  was  not  taken. 

These  observations  seem  to  be  pertinent  from  the  character  of  the 
language  hereinbefore  quoted  from  the  report  of  the  special  examiner, 
which  language  might  be  misconstrued  as  conveying  the  impi"ession 
that  the  examiner  was  only  looking  for  evidence  adverse  to  the  claim. 

It  is  stated  in  the  action  appealed  from  that — 

He  admitted  that  he  had  rheumatism  during  the  Mexican  war,  and  that  he  had 
not  had  diarrhea  since  the  war  of  the  rebellion. 

As  to  the  first  of  these,  the  claimant  testified  that: 

At  time  I  enli8te<l  in  late  war  I  was  free  from  disease  of  lungs  and  eyes,  piles, 
impaired  hearing,  scurvy,  rheumatism,  and  diarrhea. 

Yes,  I  had  had  some  rheumatism.  1  had  an  attack  of  rheumatism  while  I  was  in 
Mexico  in  the  winter  of  1846.  My  knees  were  swollei?  up  and  I  had  difficulty  in 
walking  five  or  six  weeks.  The  doctor  said  I  had  rheumatism.  My  left  knee  was 
mainly  affected.  Was  not  in  any  hospital  in  Mexican  war.  I  never  felt  any  rheu- 
matism during  the  time  from  discharge  from  Mexican  war  up  to  enlistment  in  late 
war.  ^ 

In  considering  and  weighing  these  statements  under  elemental  rules 
of  evidence  the}'  are  to  be  taken  together.  When  so  taken  the  only 
rational  deductions  are  that  he  had  a  brief  attack  of  rheumatism  in 
1846;  that  from  his  discharge  as  a  Mexican  volunteer  in  1847  he  never 
felt  any  rheumatism  up  to  and  for  some  time  after  he  enlisted  in  the 
war  of  the  rebellion  in  18G2,  and  tiiat  he  was  free  from  rheumatism 
when  he  enlisted.  ^  -  I 
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In  other  words,  these  facts  would  not  in  law  nor  in  reason  furnish 
any  proper  or  just  ground  for  concluding  that  he  had  rheumatism  at 
the  date  of  his  enlistment  in  1862,  or  that  the  rheumatism  he  is  shown 
to  have  incurred  under  thi.s  enlistment  was  in  an}'  manner  connected 
with  or  the  result  of  the  brief  attack  of  it  he  had  in  1846. 

As  to  the  chronic  diarrhea,  he  testified  that  he — 

Firtst  felt  piles  at  some  place  between  I*ine  Bluff  and  Little  Rock,  Ark.  1  had 
diarrhea  and  also  rode  horseback  a  great  deal,  and  one  or  the  other  caused  my  piles. 
The  piles  got  so  bad  that  I  could  not  sit  in  the  saddle,  and  came  down  on  me  and 
bled.  This  was  in  the  winter  of  1863,  and  after  that,  while  in  the  service,  I  continued 
to  have  piles  from  time  to  time.  ♦  *  *  I  had  diarrhea  at  time  piles  came  on  me. 
*  *  *  I  had  piles  at  time  of  discharge  and  have  continued  to  have  attacks  from 
time  to  time  ever  since  up  to  the  present.  My  piles  are  now  very  bad  and  protrude 
at  times  and  bleed.     No,  I  have  not  had  any  chronic  diarrhea  since  discharge. 

Applying  to  these  statements  familiar  rules  of  evidence,  they  show 
incurrence  of  diarrhea  in  the  service  and  resulting  piles,  and  that 
while  the  diarrhea  ma}'  have  ceased  to  trouble  the  soldier,  its  results — 
piles — continued.  While,  under  claimant's  statement  that  his  diar- 
rhea has  not  troubled  him  since  discharge,  he  would  not  be  entitled 
to  a  pension  for  diarrhea,  this  would  not  justify  the  rejection  of  his 
claim  as  to  piles  and  other  disabilities  sufficiently  proven. 

The  evidence  taken  on  special  examination  is  not  in  any  respect 
materially  in  conflict  with  the  evidence  originally  submitted  in  the 
form  of  affidavits,  except  as  to  continuance  of  diarrhea,  but  in  many 
resjKJcts  the  evidence  taken  on  special  examination  adds  to,  strengthens, 
and  makes  the  proof  of  the  alleged  disabilities,  except  diarrhea, 
clearer  than  it  was  in  the  original  affidavits. 

From  a  careful  examination  of  the  evidence,  the  Department  is  of 
opinion  that  the  Bureau  erred  in  rejecting  the  soldier's  claim  for  piles, 
iiupaired  hearing  of  both  ears,  results  of  scurv}',  rheumatism,  and 
affection  of  lungs  and  e3es,  and  the  action  rejecting  these  disabilities 
is  accordingly  reversed. 


PRACTICE-NOTICE  OF  APPEALr-SEKVICE-ACT  OF  MARCJII  a,  1809, 

Harriet  A.  Van  Houtex  t'.  Ralph  R.  Van  Houten. 

In  the  alr^sence  of  due  proof  of  service  upon  tlie  api^llee,  or  his  or  her  attorney,  of  a 
copy  of  an  appeal  from  Bureau  action  under  the  first,  second,  or  third  provisos 
of  the  act  of  March  .3,  1899,  there  l)einjf  no  waiver  of  notice,  or  appearance  by 
or  on  behalf  of  the  appellee,  the  appeal  will  ])e  disrnisseil.  (See  Ellis  r.  Ellis, 
11  P,  D.,  288;  Loughry  r.  Loughry,  Ibid.,  523;  Conover  r.  Conover,  Ibid.,  524.) 

In  future  such  appeals,  unacc'fimpanied  by  due  proof  of  service,  in  the  absence  of 
waiver  of  notice  or  appearance  on  the  part  of  the  appellee,  will  not  be  filed  or 
docketed,  but  will  be  promptly  returned  to  appellant,  or  his  or  her  attorney  of 
reconl,  for  compliance  with  Rule  14  of  Practice,  approved  November  2,  1901. 

When  the  appeal  is  perfected  by  due  proof  of  service,  it  will  l)e  filed,  docketed,  and 
numbered,  and  the  Bureau  of  Pensions,  the  appellant,  and  api>ellee  pn^mptly 
notifie^l  thereof,  in  accordance  with  Rule  15  of  Practice,  approved  November 
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Assistant  Secretary  F,  Z.  Campbell  to  the  Commissioner  of  Pensions^ 

January  38^  1902. 

Ralph  R.  Van  Houten,  late  private,  Compan}^  H,  One  hundi'ed  and 
forty-first  New  York  Infantry,  and  pensioner  under  certificate  No. 
294309,  appealed  May  16,  1901,  by  his  committee,  from  the  Bureau 
action  of  April  22,  1901,  allowing  the  claim  of  Harriet  A.  Van  Houten, 
filed  January  9,  1900,  for  division  of  pension  under  act  of  March  3, 
1899,  on  the  ground  that  *' pensioner  deserted  claimant,  his  lawful 
wife,  who  is  a  person  of  good  moi*al  chamcter  and  in  necessitous  cir- 
cumstances." 

It  is  contended  that  claimant  is  not  a  person  of  good  moral  chai-ac- 
ter;  that  she  is  not  in  necessitous  circumstances-,  that  pensioner  did 
not  desert  her,  but  that  she  drove  him  from  his  home;  that  be  has  l)een 
declared  to  be  an  incompetent  person  l)y  the  court,  and  a  committee 
has  been  appointed  of  his  person  and  estate. 

There  is  no  proof  of  service  of  this  appeal,  as  required  by  the  rule  in 
the  case  of  Ellis  v,  Ellis  (11  P.  D.,  288),  Loughry  ^.  Loughry  (Ibid., 
523),  and  Conover  v,  Conover  (Ibid.,  524). 

Claimant  has  not  entered  her  appearance  in  the  appeal,  nor  waived 
sei^vice  of  notice  thereof,  and  there  is  no  evidence  indicating  that  she 
has  any  knowledge  thereof. 

To  adjudicate  upon  the  legal  rights  of  a  person  without  notice  is 
obnoxious  to  all  sense  of  justice  and  a  violation  of  the  fundamental 
principles  underlying  American  jurisprudence.  As  stated  b}'  the 
United  States  Supreme  Court  in  the  recent  case  of  Simon  v.  Croft 
(182  U.  S.,  427),  ''The  essential  elements  of  due  process  of  law  are 
notice  and  an  opportunit}'^  to  defend." 

Claims  for  division  of  pensions  under  the  act  of  March  3,  1899,  are 
not  ex  parte,  but  when  contested  are  claims  between  contending  par- 
ties whose  legal  rights  are  clearh'-  defined  and  carefull}'  guarded  by 
the  law. 

This  Department  has  therefore  uniformly  held  that  both  the  claimant 
and  pensioner  are  entitled  to  notice  and  an  opportunity  to  be  heard  in 
defense  of  the  claim  asserted  by  the  other,  and  it  follows  that  the 
appellee  is  entitled  to  a  knowledge  of  the  appeal  from  the  Bureau 
action  and  the  grounds  on  which  the  appeal  is  based. 

In  harmony  with  the  early  depaitmental  decisions  on  this  subject 
the  Rules  of  Practice  were  amended  November  2,  1901,  by  adding  the 
following: 

RUJ.E   14. 

Api^eals  from  Bureau  action  in  cases  under  the  first,  second,  and  third  provisos  of 
the  act  of  March  18,  1899,  should  be  accompanied  by  due  proof  of  service  ol  a  copy 
of  the  appeal  upon  the  appellee  or  his  or  her  attorney  of  record. 

Proof  of  service  must  be  such  as  will  satisfy  the  Department  that  the  appellee  has 
been  informed  of  the  appeal  and  the  contents  thereof,  and  may  consist  of,  first,  a 
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written  acceptance  of  aervice  by  the  appellee  or  his  or  her  attorney  of  record;  or, 
second,  a  postal  "registry  return  receipt'*  card,  signed  by  appellee  or  attorney  of 
record,  accompanied  with  an  affidavit  showing  that  on  a  certain  date  a  copy  of  the 
appeal  was  mailed  in  a  registered  letter,  postpaid,  to  the  appellee  or  the  attorney  of 
record,  addressed  to  a  certain  post-office,  naming  it,  and  that  the  card  was  returned 
in  acknowledgment  of  the  receipt  of  such  letter;  or,  third,  an  affidavit  showing  that 
on  a  certain  day  and  at  a  certain  place  a  copy  of  the  appeal  was  personally  delivered 
to  the  appellee  or  his  or  her  attorney  of  reconi. 

Appeals  in  this  class  of  cases,  unaccompanied  by  due  proof  of  service  or  a  satisfac- 
tory reason  why  personal  service  can  not  be  made,  will  not  l^e  filed,  docketed,  or 
considered,  but  will  be  promptly  returned  to  the  appellant  or  his  or  her  attorney  of 
record  for  compliance  with  this  rule. 

RULE  15. 

Appeals  from  Bureau  action  in  cases  under  the  first,  second,  and  third  provisos  of 
the  act  of  March  3, 1899,  when  accompanied  by  due  proof  of  service  of  a  copy  thereof 
upon  the  appellee,  will  be  filed,  docketed,  and  numbered,  and  the  Bureau  of  Pen- 
eions,  the  appellant  and  appellee  promptly  notified  thereof.  The  appeal  will  operate 
to  suspend  further  payment  of  the  one-half  pension  in  controversy  until  a  decision 
shall  have  been  rendered  therein  by  the  Department,  and  the  appellee  will  be  allowed 
thirty  days  from  the  date  of  filing  and  docketing  the  appeal  in  which  to  file  an 
answer,  brief,  or  argument  in  opposition  to  the  appeal,  or  in  support  of  the  Bureau, 
action  appealed  from. 

In  the  absence  of  du9  proof  of  service  of  an  appeal  from  Bureau 
action  under  the  first,  second,  or  third  provisos  of  the  act  of  March  3, 
1899,  there  being  no  waiver  of  notice,  or  appearance  by  or  on  behalf 
of  the  appellee,  the  appeal  will  not  be  entertained. 

In  future  such  appeals,  unaccompanied  by  due  proof  of  sendee,  in 
the  absence  of  waiver  of  notice  or  appearance  on  the  part  of  the 
appellee,  will  not  be  filed  or  docketed,  but  will  be  promptly  returned 
to  appellant  or  his  or  her  attorney  of  record  for  compliance  with  Rule 
14  of  Practice. 

When  the  appeal  is  perfected  by  due  proof  of  service  it  will  be  filed^ 
docketed,  and  numbered,  and  the  Bureau  of  Pensions,  the  appellant, 
and  appellee  promptly  notified  thereof  in  accordance  with  Rule  15  of 
Rules  of  Pi-actice. 

The  appeal  in  this  case  is  dismissed  for  want  of  proof  of  notice  to 
the  appellee  or  her  attorney,  and  the  papers  are  herewith  returned. 

Duplicate  copies  of  this  decision  are  herewith  inclosed,  to  be  for- 
warded to  claimant  and  pensioner's  committee. 


MARRIAGE  OF  SLAVES  IN  KENTUCKY- ACT  JUNE  »7,  1800. 

Eliza  J.  Ellis  (widow). 

The  appellant  and  the  deceased  soldier  were  colored  persons  residing  in  the  State  of 

Kentucky,  and  had  been  married  while  in  a  state  of  slavery  in  the  year  ]8()2,  in 

accordance  with  the  custom  of  slave?-,  but  after  their  emancipation  had  taken  no 

steps  to  ratify  and  lejralixe  their  subsisting  slave  marriage  in  tlie  manner  required 

by  the  statutes  of  that  State.  T  ^  ^  ^ ^  I  ^ 
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Held:  That  the  appellant  can  not  \)e  rocognizecl  as  the  widow  of  soldier,  and  is  not 
entitled  to  pension  as  such  under  the  provisions  of  the  third  section  of  the  act  of 
June  27,  1890.  (See  decisions  in  cases  of  Nannie  Roach,  7  P.  D.,  80;  Lettie 
Hawkins,  8  P.  D.,  22;  Maria  Merritt,  10  P.  D.,  157,  and  Mary  Riddle,  Ibid.,  441.) 

Assistant  Secretary  F.  Z.  Campbell  to  the  Commissixm^  of  Penxsions^ 

Febnmy  8,  1902. 

Eliza  J.  Ellis  filed  in  the  Pension  Bureau  on  September  7,  1898,  an 
application  for  pension  under  the  provisions  of  the  third  section  of  the 
act  of  June  27,  1890,  as  widow  of  George  Ellis,  deceased,  late  private, 
Compan}^  H,  One  hundred  and  fourteenth  United  States  Colored  Vol- 
unteer Infantry,  alleging  the  death  of  said  soldier  on  March  4,  1891, 
leaving  her  without  other  means  of  support  than  her  daily  labor. 

Said  application  was  rejected  on  October  7,  1898,  upon  the  ground 
that  the  claimant  was  not  the  widow  of  the  deceased  soldier  and  not 
entitled  to  pension  as  such  under  the  provisions  of  said  section.  From 
said  action  appeal  was  taken  on  June  20,  1899. 

The  deceased  soldier  and  the  appellant  were  colored  pei-sons  and 
slaves,  residing  with  and  upon  the  plantation  of  their  owner  and  master 
in  the  State  of  Arkansas  until  the  year  1863.  Some  time  in  1862  they 
were  married  in  Arkansas  with  the  consent  of  their  master  and  accord- 
ing to  the  custom  of  slaves,  and  in  the  spring  and  summer  of  1863  thoy 
were  brought  by  their  master  to  Frankfort,  Ky.,  and  lived  and  remained 
with  him  in  that  plac^e  as  his  slaves  until  the  enlistment  of  the  soldier 
in  the  Army  in  June,  1864,  and  the  emancipation  of  the  appellant  hy 
the  adoption  of  the  thirteenth  amendment  of  the  Constitution  of  the 
United  States.  After  their  emancipation  from  slavery  the  appellant 
and  the  deceased  soldier  continued  to  live  too-ether  as  husband  and  wife 
in  Frankfort,  Ky.,  up  to  the  time  of  the  soldier's  death,  which  is  shown 
to  have  occurred  upon  the  date  alleged.  It  is  admitted  that  the  appel- 
lant and  said  soldier  continued  their  matrimonial  relations,  relying 
upon  and  solely  b}"  virtue  of  the  marriage  perfoniied  according  to  the 
custom  of  slaves  that  had  taken  place  and  been  consummated  between 
them  while  slaves  in  the  State  of  Arkansas,  and  they^  took  no  steps 
whatever  after  their  emancipation  to  ratify  or  legalize  said  slave  mar- 
riage in  the  manner  required  by  the  laws  of  the  State  of  Kentucky. 

It  is  earnestly  contended  by  the  appellant  that  the  validity  and 
legality  of  her  marriage  to  the  deceased  soldier,  and  her  status  as  a 
pensionable  widow  under  the  act  of  June  27, 1890,  must  be  detenuined 
and  decided  under  the  provisions  of  the  pension  laws  of  the  United 
States  and  not  under  the  laws  of  the  State  of  Kentucky,  and  that  the 
slave  marriage  of  herself  and  the  deceased  soldier,  and  their  subse- 
quent continuous  cohabitation  as  husband  and  wife  up  to  the  date  of 
his  death,  fully  met  and  complied  with  the  requirements  of  section  4705, 
Revised  Statutes,  relative  to  the  proof  of  marriage  necessary  in  the 
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cases  of  claimants  for  pension  as  the  widows  of  colored  or  Indian 
soldiere. 

The  provisions  of  section  4706,  Revised  Statutes,  by  their  express 
terms  relate  exclusively  to  the  proof  of  marriage  required  of  widows 
of  such  colored  and  Indian  soldiers  and  sailors  as  ^'have  died,  or  shall 
hereafter  die,  by  reason  of  wounds  or  injuries  received,  or  casualty 
received  or  disease  contracted,  in  the  militaiy  or  naval  service  of  the 
United  States  and  in  the  line  of  duty."  It  is  immaterial  whether 
these  words  are  construed  as  exclusive  of  all  other  colored  and  Indian 
claimants  for  widows'  pension  than  those  mentioned  or  merely  as 
designating  the  class  of  such  widows  pensionable  under  the  law  at  the 
time  said  statute  was  passed.  In  either  event  the  result  is  the  same, 
since  they  unquestionably  apph'  only  to  the  widows  of  colored  and 
Indian  soldiers  and  sailors  whose  deaths  have  resulted  from  the  causes 
named,  and  can  not  be  held  to  apply  to  the  widows  of  colored  and 
Indian  soldiers  and  sailors  whose  deaths  are  not  due  to  such  causes 
without  a  forced  and  unnatural  constioiction  of  said  statute,  and  the 
injection  therein  of  something  that  the  language  of  said  section  does 
not  express  or  warrant. 

The  claim  for  pension  of  this  appellant  as  the  widow  of  the  deceased 
soldier  is  made  under  the  provisions  of  the  third  section  of  the  act  of 
June  27,  1890,  wherein  the  death  of  the  soldier  from  causes  incurred 
or  contracted  in  line  of  duty  during  his  military  service  is  not  a  basis 
of  pensionable  title;  and  it  is  not  alleged,  contended,  nor  proved  that 
the  soldier's  death  had  any  connection  whatever  with  his  military 
service.  Consequently,  it  necessaril}"  follows  that  the  appellant  is  not 
one  of  the  class  of  widows  described  in  section  4705,  and  the  provisions 
of  said  section  have  no  application  to  her  or  to  her  claim  for  pension. 

The  second  section  of  the  act  of  August  7, 1882,  provides  as  follows: 

That  marriages,  except  such  as  are  mentioned  in  section  4705,  Reyise<l  Statutes, 
shall  be  proven  in  pension  cases  to  ]ye  legal  marriages  according  to  the  law  of  the- 
place  where  the  parties  resided  at  the  time  of  marriage,  or  at  the  time  when  the 
right  to  pension  accrued. 

This  statute  unquestionably  applies  to  and  governs  and  controls  the 
proof  of  marriage  in  pension  cases  in  every  instance,  and  applies  alike 
to  all  classes  of  applicants  for  widow's  pension  except  such  marriages 
as  are  mentioned  in  section  4705.  The  marriages  mentioned  in  section 
4705  are  the  marriages  of  the  widows  of  colored  and  Indian  soldiers 
and  sailors  whose  death  has  resulted  from  causes  incurred  or  contracted 
in  line  of  duty  during  service,  and  no  others.  Consequently  the 
marriage  of  this  appellant  and  the  deceased  soldier  must,  necessarily, 
be  proved  to  have  been  a  legal  marriage  in  accordance  with  the  pro- 
visions of  the  second  section  of  the  act  of  August  7,  1882. 

By  the  act  of  August  7,  1882,  Congress  has  seen  fit  to  adopt  and 

make  the  law  of  the  place  where  the  parties  resided  at  the  time  of 
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marriage,  or  at  the  time  when  the  right  to  pension  accrued,  the  law  by 
and  under  which  a  marriage  shall  be  proven  to  be  a  legal  marriage  in 
all  pension  cases,  except  such  marriages  as  are  specificall}'  described 
and  designated  in  section  4705,  and  by  virtue  of  said  act  the  lex  loci 
becomes  and  is  the  Federal  law,  or  law  of  the  United  States,  for  that 
purpose  in  all  such  cases. 

This  appellant  and  the  deceased  soldier  were  married  when  slaves  in 
the  State  of  Arkansas,  and  under  the  laws  of  that  State  said  marriage 
was  absolutely  void  and  without  any  legal  force  and  effect.  They 
were  removed  b}'^  their  master  to  the  State  of  Kentucky  as  slaves, 
where  the  same  conditions  obtained,  and  continued  to  reside  in  that 
State  until  the  time  of  the  soldier's  death,  when,  if  at  all,  this  appel- 
lant's right  to  pension  accrued.  During  the  time  that  they  were 
slaves  the}"  could  not  contract  a  valid  and  legal  marriage  in  Kentucky, 
and  the  statute  of  that  State  of  February  14,  1866,  which  was  the  law 
of  the  place  where  this  appellant  resided  when  her  right  to  pension 
accrued,  provided  that  in  order  to  ratify  and  legalize  subsisting  slave 
marriages  after  emancipation  they  should  appear  before  the  clerk  of 
the  county  court  of  their  then  residence  and  declare  that  they  have 
been  and  desire  to  continue  living  together  as  husband  and  wife,  and 
a  record  should  be  made  of  such  declaration  and  a  certificate  thereof 
issued  to  the  parties  making  the  same.  Upon  failure  to  comply  with 
the  requirements  of  this  statute,  it  was  decided  by  the  supreme  court 
of  Kentucky  (Estell  v.  Rogers,  1  Bush.,  62)  that  a  slave  marriage,  such 
as  existed  between  this  appellant  and  the  deceased  soldier,  was  abso- 
lutely void  and  of  no  legal  force  or  effect  in  that  State.  From  the 
date  of  the  passage  of  said  Kentucky  statute  of  February  14,  1866,  up 
to  the  date  of  the  soldier's  death  in  March,  1891,  a  period  of  nearly 
thirty  years,  the  appellant  and  the  deceased  soldier  could  at  any  time, 
by  complymg  with  the  simple  and  easily  understood  requirements  of 
said  act,  have  rendered  their  union,  entered  into  during  slavery,  a 
valid  legal  marriage  under  the  law,  and  the  status  of  this  appellant  as 
the  widow  of  the  soldier  would  have  been  perfect  and  unassailable. 
They  failed  and  neglected  to  do  this,  however,  and  if  now,  by  reason 
of  said  neglect  and  the  appellant's  failure  to  comply  with  the  requii-e- 
ments  of  the  law  under  which  she  was  living,  she  finds  it  impossible 
to  establish  a  legal  marriage  with  the  deceased  soldier,  and  to  show 
that  she  is  his  pensionable  widow  under  the  provisions  of  the  act  of 
June  27,  1890,  the  fault  is  her  own.  The  misfortune  which  follows  is 
due  to  her  neglect,  and  can  not  be  charged  to  the  Bureau  of  Pensions, 
nor  to  this  Department,  whose  duty  it  is  to  execute  the  laws  as  they 
appear  in  the  United  States  statutes. 

It  is  manifest,  from  the  foregoing  and  from  the  cases  cited  below, 
that  under  the  provisions  of  the  second  section  of  the  act  of  August  7, 
1882,  which  control  in  this  case,  this  appellant  can  not  be  recognized 
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as  the  widow  of  the  deceased  soldier  for  pensionable  purposes  under  the 
third  section  of  the  act  of  June  27, 1890,  and  is  not  entitled  to  pension 
as  such  widow  thereunder.  (See  decisions  of  this  Department  in  the 
cases  of  Nannie  Roach,  7  P.  D.,  80;  Lettie  Hawkins,  8  P.  D.,  22; 
Maria  Merritt,  10  P.  D.,  157,  and  Mary  Riddle,  ibid.,  441.) 

The  rejection  of  appellant's  claim  for  widow's  pension  under  the 
third  section  of  the  act  of  June  27,  1890,  upon  the  ground  stated  was 
correct,  and  is  aflSrmed. 


division  of  pension— act  march  3,  isoo-construction  of 

statutes. 

Elizabeth  Cooper  v.  John  M.  Cooper. 

The  portion  of  soldier's  pension  forfeitecl  to  his  wife  by  reason  of  his  desertion,  under 
the  first  proviso  of  the  act  of  March  3,  1899,  is  one-half  the  pension  "due  or  to 
become  due  '*  him  after  his  statutory  desertion  of  six  months  subsequent  to  the 
passage  of  the  act  and  during  the  continuance  of  said  desertion. 

It  is  only  the  pension  owing  or  accruing  during  the  period  of  statutory  desertion  that 
is  to  be  divided. 

Assistant  Secretary  F.  L,  Cainfbell  to  the  Cammiss-Umcr  of  Pensions^ 

February  8, 190^. 

John  M.  Cooper,  late  private,  Company  C,  Sixteenth  Kentucky 
InfantiT,  appealed,  May  20,  1901,  from  the  Bureau  action  of  August 
16,  1900,  allowing  the  deserted  wife's  claim  (certificate  No.  433043)  of 
Elizabeth  Cooper,  filed  March  30, 1900,  under  the  act  of  March  3, 1899, 
and  awarding  her  one-half  of  his  pension  on  the  ground  that  pensioner 
had  deserted  her,  she  being  a  woman  of  good  moral  chamcter  and  in 
necessitous  circumstances. 

This  appeal  was  docketed  (No.  68919),  and  dismissed  May  31,  1901, 
for  lack  of  proof  of  service  of  a  copy  of  the  appeal  on  the  appellee. 

Service  having  been  made,  the  appeal  was  reinstated  November  4, 
1901,  and  docketed  as  of  No.  71954. 

Pensioner  contended  in  his  original  appeal  that  he  did  not  desert 
claimant,  but  that  she  refused  to  live  with  him,  although  he  was  ready 
and  willing  to  live  with  and  support  her. 

He  also  contended  that  his  wife  had  been  paid  $52.40  of  his  pension 
in  excess  of  the  amount  she  would  have  been  entitled  to  under  the  law 
if  desertion  was  established;  that  this  amount  was  one-half  of  arrears 
of  pension  allowed  as  due  him  on  his  increase  claim  prior  to  the  pas- 
sage of  the  act  of  March  3,  1899. 

In  a  supplemental  appeal  filed  July  24,  1901,  pensioner,  by  his  attor- 
ney, waives  all  that  portion  of  his  appeal  except  so  much  as  embraces 
the  question  of  the  payment  of  the  $52.40,  and  insists  that  a  palpable 
mistake  was  made  in  the  payment  of  said  sum  to  his  wife. 
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The  Bureau  reported  October  19,  1901,  as  follows: 

The  contention  of  the  attoniey  that  there  were  $52.40  paid  to  the  wife  on  an 
increase  claim  which  was  allowed  subsequent  to  the  allowance  to  her  of  one-half  the 
pension,  is  held  by  this  Bureau  to  be  unsound,  and  has  l>een  denied. 

The  act  of  March  3,  1899,  provides  that  one-half  the  pension  due  or  to  become  due 
the  pensioner  shall  be  paid  to  the  wife.  This  pension  money  was  due  subsequent  to 
the  allowance  of  the  wife^s  claim,  and  was  therefore  paid  to  her,  in  accordance  with 
the  terms  of  the  law. 

It  appears  from  the  face  brief  in  the  wife's  claim  for  division  of 
pension  that  her  claim  was  adjudicated  August  16,  1900. 

It  appears  from  the  face  brief  in  soldier's  invalid  increase  claim, 
that  his  claim  was  adjudicated  August  10,  1900,  or  six  days  prior  to 
the  adjudication  of  his  wife's  claim,  when  pensioner  was  allowed  an 
increase  from  $24  to  $30  per  month  from  November  30,  1898. 

The  only  portion  of  soldier's  pension  forfeited  to  his  wife  b}"  reason 
of  his  desertion,  under  the  first  proviso  of  the  act  of  March  3,  1899, 
is  one-half  of  the  pension  "  due  or  to  become  due"  him  after  his  statu- 
tory desertion  of  six  months  subsequent  to  the  passage  of  the  act,  and 
during  the  continuance  of  said  desertion. 

The  language  of  so  much  of  said  first  proviso  as  designates  the  pen- 
sion to  be  divided  between  the  pensioner  and  his  wife  is  as  follows: 

That  in  case  a  resident  pensioner  of  the  United  States  shall  for  a  period  of  over  six 
months  desert  his  lawful  wife,  she  being  a  woman  of  good  moral  character  and  in 
necessitous  circumstances,  or,  if  he  have  no  lawful  wife,  shall  desert  his  legitimate 
minor  child  or  children  under  16  years  of  age,  or  his  permanently  helpless  and 
dependent  child,  the  Commissioner  of  Pensions  is  hereby  directed,  upon  being  satis- 
fied by  competent  evidence  of  such  desertion,  to  cause  one-half  of  the  pension  due 
or  to  become  due  said  pensioner  during  the  continuance  of  such  desertion  to  be  paid 
to  the  wife. 

The  question  presented  by  this  appeal  turns  upon  the  constniction 
to  be  given  to  the  words  "pension  due  or  to  become  due"  as  used  in 
said  first  proviso. 

The  word  '"due"  has  various  meanings.  At  times  it  signifies  a 
simple  indebtedness  without  reference  to  the  time  of  payment;  at 
others  it  refers  to  the  date  of  payment,  or  that  the  date  at  which  pay- 
ment should  be  made  has  arrived  or  passed.  As  stated  by  Story,  J., 
in  the  case  of  United  States  v.  State  Bank  of  North  Carolina  (6  Peters, 
36),  in  construing  the  phmse  "the  debt  due  to  the  United  States  shall 
first  be  paid." 

What  debt  is  here  referred  to?  A  debt  actually  payable  to  the  United  States  or  a 
debt  then  arising  to  the  United  States  whether  then  payable  or  payable  only  in  the 
future?  We  think  the  latter  is  the  true  construction  of  the  term  of  the  act.  The 
whole  difficulty  arises  from  the  different  senses  in  which  the  term  *'due''  is  used. 
It  is  sometimes  used  to  express  the  mere  state  of  indebtedness,  and  then  is  equiva- 
lent to  owed  or  owing.  And  it  is  sometimes  used  to  express  the  fact  that  the  debt 
has  become  payable. 
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and  after  citing  illustrations  the  court  reached  the  conclusion  that  the 
word  *'due"  was  plainly  synonymous  with  owing. 

As  held  in  the  case  of  Wiggin  v.  K.  of  P.  (31  Fed.  Rep.,  125)— 

The  word  *Mue"  unlike  '^ arrears"  has  more  than  one  signification,  and  expresses 
two  distinct  ideas.  At  times  it  signifies  a  simple  indebtedness  without  reference  to 
the  time  of  payment.  At  other  times  it  shows  that  the  day  of  payment  has  passed," 
citing  the  case  of  Scudder  i\  Coryell  (5  N.  J.  Law,  340). 

In  the  three  provisos  in  said  act  of  March  3,  1899,  for  the  division 
of  pension  under  three  different  sets  of  circumstances^  Congress  has 
used  three  different  forms  of  expressing  their  intention  as  to  the 
amount  or  sum  of  pension  which  was  to  be  divided  with  the  wife. 
The  language  in  the  first  proviso  is  ''one-half  the  pension  due  or  to 
become  due  said  pensioner  during  the  continuance  of  said  desertion." 
In  the  second  proviso  the  language  is  "one-half  of  his  pension  accru- 
ing during  his  residence  therein,"  i.  e.,  in  a  State  Home.  In  the 
third  proviso  the  language  is  "one-half  of  the  pension  drawn  in  his 
behalf  or  to  which  he  may  become  entitled  during  his  residence 
therein,"  i.  e.,  a  National  Soldiers'  Home. 

It  is  believed  that  the  intention  of  Congress,  as  evidenced  by  the 
foi-egoing  language  of  the  three  provisos,  was  to  limit  the  pension  to 
be  divided  with  the  pensioner's  wife  or  children,  to  the  amount  accru- 
ing during  the  period  while  he  was  in  desertion,  or  during  the  periods 
in  which  he  resided  in  a  State  Home,  or  was  an  inmate  of  a  National 
Home,  and  that  it  was  not  the  intention  to  include  any  pension  accruing 
prior  to  the  commencement  of  the  established  statutory  desertion,  or 
prior  to  the  time  when  he  became  a  resident  or  inmate  in  a  State  or 
National  Home. 

The  Department  is  further  of  the  opinion  that  the  words  '''  due  or  to 
become  due  "  in  the  first  proviso  are  used  with  reference  to  a  simple 
indebtedness  and  not  with  reference  to  the  time  of  payment,  and  that 
the  word  "  due"  is  synonymous  with  owing. 

It  therefore  follows  that  arrears  of'  pension  or  pension  accruing  or 
covering  a  period  prior  to  the  commencement  of  desertion  under  said 
act  of  March  3^  1899,  would  not  be  included  in  the  phrase  "pension 
due  or  to  become  due,"  and  could  not  be  legally  divided  with  the  wife. 

As  the  wife  of  the  pensioner  in  this  case  was  paid  one-half  of  a  cer- 
tain increase  of  pension  accruing  prior  to  said  statutory  desertion,  and 
prior  to  the  passage  of  said  act,  such  payment  was  unauthorized  by 
law,  and  should  be  paid  the  pensioner. 

The  action  appealed  from  is  accordingly  reversed. 
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navy  peksion^-secnons  4715,  4756,  and  4757,  r,  8. 
Elizabeth  Sousa  (widow.) 

Antonio  Sousa,  the  deceasetl  musician,  was,  in  1879,  allowed  a  money  benefit  of 
$19.50  per  month  by  the  Secretary  of  the  Navy,  un(ier  secticm  4756,  Reviseti 
Statutes.  Said  money  benefit  was  paid  by  the  Commissioner  of  Penwons  under 
the  provisions  of  said  section  until  May,  1885,  when  it  was  withheld,  for  the  rea- 
son that  said  musician  was  then  allowed  a  pension  under  the  act  of  July  14. 1862, 
said  withholding  continuing  up  to  the  death  of  said  musician,  in  1892.  His 
widow  applied  to  the  Commissioner  of  Pensions  for  payment  to  her  of  the  sum 
so  withheld,  and  said  application  was  rejecte<l  in  1895,  upon  the  ground  that 
she  was  not  entitled  in  law  t<.>  file  the  same,  said  musician  having  never  filed  any 
such  claim  in  his  lifetime.  On  appeal  to  this  Department  said  action  of  rejection 
was  affirmed  on  August  22,  1901,  upon  the  ground  that  **  the  widow  has  no  title 
to  a  pension  under  section  4756,  Revised  Statutes,  her  husl)and  having  surren- 
dered his  title  to  i>ension  under  that  section  for  a  pension  under  the  general 
law»"    Uix)u  motion  for  a  reconsideration  of  said  de|>artmental  decision  it  is  Held: 

1.  Although  the  money  benefits  granted  by  sections  4756  and  4757,  Revised  Statutes 

(section  6  of  the  act  of  March  2,  1867),  are,  in  a  general  sense,  i>ensions,  they 
are  not  pensions  in  the  usual  and  ordinary  acceptation  of  that  term,  and 
were  intended  to  be  a  "  further  provision  for  the  sup|)ort"  of  the  Ixmeficiaries 
thereunder  in  addition  to  pensions  granted  them  by  other  laws.  Section  4715, 
Revise<l  Statutes,  and  the  proviso  to  the  set^ond  section  of  the  act  of  June  27, 
1890,  prohibiting  the  allowance  of  more  than  one  pension  at  the  same  time  to 
the  same  jwrscm,  constitute,  therefore,  no  bar  to  the  allowance  of  such  money 
benefits  to  jx^rsons  who  are  in  receipt  of  i)ensionH  under  other  laws  (John  Sjien- 
i!er,  6  P.  I).,  167,  and  7  P.  D.,  152;  Richard  Pawing,  8  P.  D.,  44;  William  Finley, 
11  P.  D.,  410). 

2.  The  money  benefits  granted  by  sections  4756  and  4757,  Revised  Statutes  (section 

6,  act  of  Marcli  2,  1867),  are  allowed  by  the  Secretary  of  the  Navy,  who  is,  by 
the  express  terms  of  the  law,  the  sole  judge  of  who  is  entitled  to  receive  them, 
and  the  Commissioner  of  Pensions  acts  in  relation  tliereto  in  a  purely  mi nist4>rial 
capacity,  and  only  as  the  authorized  medium  for  the  transmission  or  payment  of 
such  money  l)enetits  to  the  |)erson  (certified  by  the  Secretary  of  the  Navy  as 
entitled  to  receive  them,  his  sole  warrant  for  making  such  jwiyments  l>eing  the 
certificate  of  the  Secretary  of  the  Navy.  The  Commissioner  of  Pensions  has 
therefore  no  authority  in  law  to  allow  or  to  decide  who  are  entitled  to  receive 
surh  money  l)enefits,  or  to  withhold  the  payment  of  the  same  from  the  ])ersons 
who  have  l)een  duly  certified  by  the  Secretary  of  the  Navy  as  entitled  thereto. 

3.  The  withholding  by  the  Commissioner  of  Pensions  of  the  jiayments  of  the  money 

benefit  allowed  to  the  deceased  musician,  Antonio  Sousa,  l)y  the  Secretary  of  the 
Navy,  under  section  4756,  Revised  Statutes,  from  the  date  of  the  commencement 
of  the  i>ension  allowed  him  under  the  general  pension  law,  was  wrongful  autl 
without  authority  of  law. 

4.  The  (juestion  whether  the  widow  of  said  deceased  musician  is  entitle*!  to  apply  for 

and  receive  said  withheld  payments  as  in  the  nature  of  accrued  pension,  or  as 
assets  of  the  estate  of  her  deceased  husl>and,  is  one  which  the  Commissioner  of 
Pensions  has  no  jurisdiction  or  authority  under  the  law  to  detennine,  but  the 
dectision  of  such  question  rests  exclusively  with  the  Secretary  of  the  Navy,  to 
whom  application  should  be  made. 

5.  The  decision  of  this  l)ei)artment  in  this  case  of  August  22,  1901,  is  hereby  vacated 

and  set  aside. 
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6.  The  rejection  by  the  Pension  Bureau  on  April  22,  1895,  of  the  application  of  the 

widow  for  the  amount  of  the  withheld  money  benefit  allowed  her  deceased  hus- 
band under  section  4756,  Revised  Statutes,  upon  the  ground  that  no  claim  there- 
for by  the  husband  was  pending  at  the  date  of  his  death  was  error,  for  the 
reason  that  the  Commissioner  of  Pensions  had  no  jurisdiction  or  authority  to 
decide  the  question  involved  or  to  pass  upon  said  application,  and  for  the  fur- 
ther reason  that  said  ground  of  rejection  was  not  applicable  to  the  facts  of  the 
case,  but  the  action  rejecting  said  application  is  hereby  affirmed  upon  the  ground, 
however,  that  the  Commissioner  of  Pensions  had  no  jurisdiction  or  authority  in 
law  to  hear  or  determine  the  same,  and  that  said  application  should  have  been 
made  to  the  Secretary  of  the  Navy. 

7.  Order  No.  380  of  the  Commissioner  of  Pensions,  which  was  based  upon  the  hold- 

ing in  the  decision  rendered  in  this  case  by  the  Department  on  August  22,  1901, 
and  which  is  dated  September  9,  1901,  is  hereby  abrogated  and  annulled,  and 
the  Commissioner  of  Pensions  will  be  governed  in  the  payment  of  money  bene- 
fits allowed  by  the  Secretary  of  the  Navy  under  sections  4756  and  4757,  Revised 
Statutes,  by  the  provision!*  of  paragraphs  7  and  8,  on  page  85,  **  Practice  of  the 
Pension  Bureau,"  and  the  practice  thereunder  which  prevailed  prior  to  the 
issuance  of  said  Order  No.  380. 

Assistant  Secretary  F,  L,  Camphell  to  tJie  Commissioner  of  Pensions^ 

February  12,  1902, 

Antonio  Sousa,  late  a  first-class  musician,  TTnited  States  Marine 
Corps,  was  in  March,  1879,  allowed  by  the  Secretaiy  of  the  Navy  a 
money  benefit  under  the  provisions  of  section  4756,  Revised  Statutes, 
at  the  rate  of  $19.50  per  month  from  March  4,  1879,  being  ''a  sum 
equal  to  one-half  the  pay  of  his  rating  at  the  time  he  was  discharged," 
and  allowed  him  for  twenty  years'  service  in  the  Marine  Corps,  from 
March  23,  1854,  to  March  1,  1879,  ^'in  lieu  of  being  provided  with  a 
home  in  the  Naval  Asylum,  Philadelphia,"  and  upon  certification  of 
these  facts  by  the  Secretary  of  the  Navy  to  the  Commissioner  of  Pen- 
sions a  certificate  was  issued  to  him  on  April  9,  1879,  entitling  him  to 
receive  the  above  allowance. 

On  May  7, 1885,  said  musician  filed  in  the  Pension  Bureau  an  appli- 
cation for  invalid  pension  under  the  provisions  of  the  general  pension 
law,  based  on  disease  of  lungs  alleged  to  have  been  contracted  in  line 
of  duty  during  his  service  in  the  Marine  Corps.  Said  application  for 
pension  was  admitted,  and  on  April  24,  1886,  his  certificate  was  reis- 
sued to  allow  him  pension  under  the  general  pension  law  at  the  rate  of 
$24  per  month  for  disease  of  lungs,  but  the  payments  of  the  mone}' 
benefit  that  had  been  allowed  him  by  the  Secretary  of  the  Navy  under 
section  4756,  Revised  Statutes,  were  withheld,  and  the  amount  of  said 
nioney  benefit  that  he  had  received  from  May  7,  1885,  the  date  upon 
which  said  pension  was-  made  to  commence,  up  to  the  date  when  his 
certificate  was  reissued  was  deducted,  and  no  further  payments  of  said 
money  benefit  were  made  to  him,  upon  the  ground  that  he  was  pro- 
hibited by  the  provisions  of  section  4715,  Revised  Statutes,  from  draw- 
ing two  pensions. 
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The  invalid  pension  of  said  musician  under  the  general  pension  law 
was  subsequently  increased  to  $30  per  inonth  from  July  6,  1886,  and 
to  $72  per  month  from  April  10,  1890,  and  he  continued  in  receipt  of 
the  same  up  to  the  date  of  his  death,  on  April  27,  1892. 

After  the  death  of  said  musician  his  widow,  Elizabeth  Sousa,  applied 
for  and  was  allowed  a  pension  under  the  provisions  of  section  4702, 
Revised  Statutes,  which  she  is  now  receiving. 

On  April  6,  1895,  said  widow  filed  in  the  Pension  Bureau  an  appli- 
cation asking  to  be  paid  the  amount  of  the  money  benefit  that  had 
been  allowed  her  deceased  husband  under  section  4756,  Revised  Stat- 
utes, the  payments  of  which  had  been  withheld  from  May  7,  1885,  to 
the  date  of  his  death  on  April  27,  1892,  as  accrued  pension. 

This  application  of  the  widow  was  rejected  on  April  22^  1895,  upon 
the  ground  that  "  no  claim  for  pension  under  section  4756,  Revised 
Statutes,  by  the  deceased  musician  was  pending  at  the  date  of  his 
death,  April  27,  1892,  and  the  widow  is  not  entitled  to  file  a  claim  for 
the  same." 

From  this  action  the  widow  appealed  to  this  Department  on  April  14, 
1899,  and  on  August  22,  1901,  said  action  was  aflirmed  by  a  decision  of 
that  date,  in  which  it  was  held,  after  briefly  setting  forth  the  facts  in 
the  case,  as  follows: 

Section  4715,  Revised  Statutes,  forbids  the  allowaiMie  of  more  than  one  pension  at 
the  same  time  to  the  same  person. 

The  musician's  allowance  under  section  4756  was  paid  out  of  the  naval  pension 
fund,  but  it  was,  nevertheless,  a  service  pension,  and  he  could  not,  under  the  law, 
receive  that  pension  and  one  at  the  same  time  under  the  general  law. 

His  widow,  therefore,  has  no  title  to  that  which  her  husband  could  not  legally 
receive. 

On  October  16,  1901,  the  widow  tiled  a  motion  for  a  reconsideration 
of  said  departmental  decision,  contending  therein  that  the  holding  of 
said  departmental  decision  was  contrary  to  the  well-settled  former  lull- 
ing and  holdings  of  this  Department  upon  the  question  involved  aud 
to  the  law. 

It  will  be  observed,  in  the  first  place,  that  the  holding  of  said  depart- 
mental decision  was  not  responsive  to  the  appeal,  nor  did  it  review  the 
ground  upon  which  the  application  of  the  widow  to  be  paid  the  amount 
of  the  allowance  made  to  her  deceased  husband  by  the  Secretary  of  the 
Navy  under  section  4756,  Revised  Statutes,  which  had  been  withheld 
and  unpaid  to  him,  was  rejected.  Said  decision  held  mereh'  that  the 
provisions  of  section  4715,  Revised  Statutes,  which  forbid  the  allow- 
ance of  more  than  one  pension  at  the  same  time  to  the  same  person, 
were  applicable  to  the  money  benefit  allowed  the  deceased  musician 
under  section  4756,  Revised  Statutes,  and  that  b}'  accepting  a  pension 
under  the  provisions  of  the  geneml  pension  law  he  had  forfeited  his 
right  to  payment  of  said  money  benefit  from  and  after  the  date  of  the 
commencement  of  said  pension. 
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The  question  thus  passed  upon  had  on  several  occasions  been  care- 
fully considered  by  this  Department  in  decisions  in  which  a  different 
conclusion  was  reached.  In  the  preparation  of  the  decision  of  August 
22,  1901,  this  was  overlooked.  Examination  of  the  same  and  of  the 
reasons  upon  which  they  were  based  furnishes  good  ground  for  further 
consideration  of  the  case  under  review,  in  which  the  question  as  to 
whether  or  not  the  allowances  made  by  the  Secretary  of  the  Navy  under 
sections  4756  and  4757,  Revised  Statutes,  are  pensions  within  the  gen- 
eral and  ordinaiy  meaning  and  acceptation  of  that  term  as  used  in  the 
pension  laws,  so  as  to  preclude  the  payment  thereof  in  addition  to  a 
pension  granted  under  other  laws,  is  again  raised  and  presented  for  the 
consideration  and  the  decision  of  this  Department. 

Sections  4756  and  4757,  Revised  Statutes,  were  originall}^  enacted — 
aside  from  an  immaterial  amendment  of  December  23, 1885,  including 
petty  officers  of  the  Navy  and  Marine  Corps  among  the  beneficiaries 
thereunder — as  section  6  of  the  act  of  March  2,  1867,  which  is  as 
follows: 

Sbc.  6.  And  be  it  further  enacted,  That  to  carry  out  the  provisions  of  the  eleventh 
section  of  the  **Act  for  the  better  government  of  the  Navy  of  the  United  States,'^ 
approved  July  seventeen,  eighteen  hundred  and  sixty- two,  directing  the  surplus 
income  from  the  naval  pension  fund  to  "be  applied  to  the  making  of  further  pro- 
vision for  the  comfort  of  disabled  officers,  seamen,  and  marines,"  there  shall  be  paid 
out  of  said  fund  tb  every  person  who,  from  age  or  infirmity,  is  disabled  from  sea 
8er\'ice,  but  who  has  served  as  an  enlisted  person  in  the  Navy  or  Marine  Corps  for 
the  period  of  twenty  years,  and  not  been  discharged  for  misconduct,  in  lieu  of  being 
provided  with  a  home  in  the  Naval  Asylum,  Philadelphia,  if  he  shall  so  elect,  a  sum 
equal  to  one-half  the  pay  of  his  rating  at  the  time  he  was  discharged,  to  be  paid  him 
quarterly,  under  the  direction  of  the  Commissioner  of  Pensions,  and  applications  for 
such  pension  shall  be  made  to  the  Secretary  of  the  Navy,  who,  upon  being  satisfied 
that  the  applicant  comes  within  the  provisions  of  this  act,  shall  certify  the  same  to 
the  Commissioner  of  Pensions,  and  said  certificate  shall  be  his  warrant  for  making 
payment  as  herein  authorized:  And  provided  further y  That  any  disabled  person  who 
has  served  in  the  Navy  or  Marine  Corps  as  an  enlisted  man  for  a  period  not  less  than 
ten  years,  and  not  been  discharged  for  misconduct,  may  apply  to  the  Secretary  of 
the  Navy  for  aid  from  the  surplus  income  of  the  naval  pension  fund;  and  the  Secre- 
tary of  the  Navy  is  authorized  to  convene  a  board  of  not  less  than  three  naval  offi- 
cers, one  of  whom  shall  \ye  a  surgeon,  to  examine  into  the  condition  of  the  applicant, 
and  to  recommend  a  suitable  amount  for  his  relief,  and  for  a  si)ecified  time,  and  upon 
the  approval  of  such  recommendation  by  the  Secretary  of  the  Navy  and  certificate 
thereof  to  the  Commissioner  of  Pensions,  the  amount  shall  be  paid  in  the  same  man- 
ner as  is  provided  in  this  section  for  the  payment  to  persons  disabled  by  long  service 
in  the  Navy;  but  no  allowance  so  made  shall  exceed  the  rate  of  a  pension  for  full 
disability  corresponding  to  the  grade  of  the  applicant,  nor,  if  in  addition  to  a  i)en8ion, 
exceed  one-fourth  the  rate  of  such  pension.     (14  Stat.  L.,  516.) 

The  provisions  of  the  foregoing  enactment  appear  in  the  Revised 
Statutes,  in  sections  4756  and  4757,  as  follows: 

Sec.  4756.  There  shall  be  paid  out  of  the  naval  pension  fund  to  every  person  who, 
from  age  or  infirmity,  is  disabled  from  sea  service,  but  who  has  served  as  an  enlisted 
person,  or  an  appointed  petty  officer,  or  both,  in  the  Navy  or  Marine  Corns  for  the 
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period  of  twenty  years,  and  not  been  discharged  for  misconduct,  in  lieu  of  b^g 
provided  with  a  home  in  the  Naval  Asylum,  Philadelphia,  if  he  so  elects,  a  sum 
equal  to  one-half  the  pay  of  his  rating  at  the  time  he  was  discharged,  to  be  paid  him 
quarterly,  under  the  direction  of  the  Commissioner  of  Pensions;  and  application  for 
such  pension  shall  be  made  to  the  Secretary  of  the  Navy,  who,  upon  being  satisfied 
that  the  applicant  comes  within  the  provisions  of  this  section,  shall  certify  the  same 
to  the  Commissioner  of  Pensions,  and  such  certificate  shall  be  his  warrant  for  mak- 
ing payment  as  herein  authorized. 

Sbc.  4757.  Every  disabled  person  who  has  served  in  the  Navy  or  Marine  Corps, 
as  an  enlisted  man,  or  appointed  petty  oflScer,  or  both,  for  a  period  not  less  than 
ten  years,  and  not  been  discharged  for  misconduct,  may  apply  to  the  Secretary' of  the 
Navy  for  aid  from  the  surplus  income  of  the  naval  pension  fund;  and  the  Secretary 
of  the  Navy  is  authorized  to  convene  a  board  of  not  less  than  three  naval  oflicers,  one 
of  whom  shall  l)e  a  surgeon,  to  examine  into  the  condition  of  the  applicant  and  to 
recommend  a  suitable  amount  for  his  relief,  and  for  a  specified  time,  and  upon  the 
approval  of  such  recommendation  by  the  Secretary  of  the  Navy,  and  a  certificate 
thereof  to  the  Commissioner  of  Pensions,  the  amount  shall  be  paid  in  the  same  man- 
ner as  is  provided  in  the  preceding  section  for  the  payment  to  persons  disabled  by 
long  service  in  the  Navy;  but  no  allowance  so  made  shall  exceed  the  rate  of  a  pension 
for  full  disability  corresponding  to  the  grade  of  the  applicant,  nor,  if  in  addition  to 
a  pension,  exceed  one-fourth  the  rate  of  such  pension. 

The  question  whether  the  prohibition  contained  in  section  4715, 
Revised  Statutes,  and  the  proviso  to  the  second  section  of  the  act  of 
June  27,  1890,  against  the  payment  of  more  than  one  pension  to  the 
same  person  for  the  same  length  of  time,  applied  to  the  allowances 
made  by  the  Secretary  of  the  Navy,  under  the  foregoing  sections,  and 
whether  the  beneficiaries  under  said  sections  could  receive  and  enjoy 
said  allowances  in  addition  to  a  pension  granted  them  by  other  laws, 
appears  to  have  first  been  presented  to  and  passed  upon  by  this 
Department  on  December  16, 1892,  in  the  case  of  John  Spencer  (6  P.  D., 
167),  wherein  it  was  held  by  Assistant  Secretary  Busse\'  that  an  allow- 
ance under  the  act  of  March  2',  1867,  is  not  properly  a  pension,  and  a 
pensioner  under  the  general  law  raa}^  also  receive  such  allowance  in 
addition  to  his  pension. 

Upon  a  review  of  the  decision  in  this  case  by  Assistant  Secretarj^ 
Reynolds,  on  December  23, 1893  (7  P.  D. ,  152),  it  was  held  that,  although 
the  money  benefits  gmnted  by  sections  4756  and  4757,  Revised  Statutes, 
are  pensions  in  a  general  sense,  they  are  and  were  intended  to  bo  a 
''  further  provision  for  the  support"  of  the  beneficiaries  therein  speci- 
fied, in  addition  to  pensions  granted  by  other  laws,  and  that  section 
4715,  Revised  Statutes,  and  the  proviso  to  the  second  section  of  the 
act  of  June  27,  1890,  constituted  no  bar  to  the  enjoyment  of  sai<i 
money  benefits,  and  were  inapplicable  thereto.  At  this  time  the  ques- 
tions involved  were  more  exhaustively  considered  and  discussed,  and 
the  Assistant  Secretary  states  relative  thereto  as  follows: 

So  much  of  section  4715,  Revised  Statutes,  as  concerns  the  case  of  Spencer  reader 
**  Nothing  in  this  title  shall  be  so  construed  a^  to  allow  more  than  one  pension  at  the 
same  time  to  the  same  person.''     Substantially  the  same  provision  is  found  in  the 
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acts  of  June  6  and  July  25,  1866,  and  was  in  force  at  the  date  of  the  act  of  March  2, 
1867,  and  has  been  ever  since.  (See  also  section  20,  act  of  March  3,  1873;  also,  in 
this  connection,  Endlich  on  Interpretation,  section  194,  as  to  reenactments. ) 

The  act  of  March  2,  1867,  was  passed,  it  must  be  conceded,  with*  full  knowledge 
by  Congress  as  to  existing  laws.  ( Endlich  on  Interpretation,  section  182. )  As  no 
intention  to  substitute  the  pensions  therein  provided  for  pensions  granted  by  prior 
laws  was  expressed,  none  can  be  implied,  and  if  both  grants  may  subsist  together 
both  must  be  upheld.  (Ibid.)  The  last  clause  of  the  act  expressly  recognizes  the 
right  of  a  beneficiary  to  pension  under  earlier  laws  and,  when  he  is  receiving  such, 
provides  what  proportion  this  later  allowance  shall  bear  to  the  earlier. 

But,  as  providing  other  concurrent  pensions  for  the  same  person,  this  act  was 
repugnant  to  the  legislation  above  referred  to  as  afterwards  embodied  in  section 
4715,  Revised  Statutes.  As  later  conflicting  legislation  said  act  must  be  held  to 
have  superseded  and  impliedly  repealed  the  previous  inconsistent  legislation,  so  far 
9S  its  own  execution  was  o^  is  concerned,  for  contradictions  can  not  stand  together. 
(Ibid.) 

Sections  4756  and  4757,  Revised  Statutes,  are  undoubtedly  to  be  construed  in  pari 
materia  upon  the  question  under  immediate  consideration.  It  would  seem  to  be  a 
violent  and  forced  construction  to  hold  that  Congress  intended  to  grant  an  allowance 
in  addition  to  other  pension  to  men  only  who  had  serveil  ten  years  and  restrict 
that  provided  for  those  whose  twice  ten  years  of  faithful  service  entitled  them  to 
larger  consideration  and  re  wan! ,  to  such  only  as  were  not  pensioned  under  other 
laws.  Furthermore,  the  pension  provided  for  the  latter  class  could  only  be  received 
by  the  few  who  might  elect  to  take  it  in  lieu  of  the  larger  provision  of  **  a  home  in 
the  Naval  Asylum,  Philadelphia."  No  one  has  ever  claimed  that  i)en8ions  allowed 
to  these  seamen  under  other  laws  precluded  the  beneficiaries  from  the  enjoyment  of 
a  home  in  the  Naval  Asylum,  or  the  converse  of  this.  Why,  then,  after  granting  the 
right  of  election  as  hereinbefore  pointed  out,  should  Congress  curtail  it  by  attaching 
the  penalty  of  forfeiture  to  its  free  exercise  by  a  pensioner  under  other  laws?  And 
why  require  a  forfeiture  only  when  the  pensioner  chose  the  **sum"  which  is  the  com- 
plement of  the  other  provision  for  his  comfort?  Again,  it  was  certainly  intended  to 
grant  a  larger  allowance  or  pension,  where  that  was  chosen,  for  twenty  years'  serv- 
ice than  for  ten.  Yet  this  purpose  would  be  defeated  if  men  of  the  latter  class  only 
could  take  the  additional  pension;  and  we  might  behold  the  incongruity  of  both 
classes,  through  a  waiver  of  ten  years  of  service  by  the  former,  upon  an  equal  foot- 
ing as  to  additional  allowance. 

If  persons  in  the  second  cla.«s  may  take  their  "allowance  "in  addition  to  a  pension 
under  other  laws,  those  of  the  first  class  are  entitled  to  the  "sum"  or  "pension" 
provided  for  them,  likewise. 

Attention  is  invited  to  section  4752,  Revised  Statutes  (act  July  17,  1862,  12  Stat.  L, 
607),  to  which  reference  has  already  been  made,  wherein,  after  providing  a  fund 
toward  the  payment  of  naval  pensions  granted  by  laws  then  existing,  it  is  declared 
to  be  the  purpose  of  Congress  to  make  "further  provision  for  the  comfort  of  the  dis- 
abled officers,  seamen,  and  marines"  by  the  use  of  "the  suqilus,"  if  any,  from  such 
fund.  The  original  grant  which  we  are  considering  (section  6,  act  of  March  2,  1867) 
was  made  in  express  furtherance  of  the  al)Ove  legislation.  Whether  or  not  it  was 
the  intention  of  Congress  to  confine  the  payments  thereunder  to  the  "surplus 
income"  may  admit  of  some  difference  of  opinion.  While  it  is  not  necessary,  to 
decide  this  question  here,  it  is  imj)ortant  to  note  the  mention  of  this  "surplus  income," 
as  evincing  the  intention  of  Congress  to  distinguish  between  pensions  under  this  act 
and  pensions  under  other  laws,  and  to  allow  the  former  in  addition  to  the  latter. 

It  is  well  to  note,  also,  in  this  connection,  that  exclusive  jurisdiction  as  to  the 
allowance  of  pensions  under  sections  4756  and  4757  is  conferred  upon  the  Secretary 


Digitized  by  VjOOQ IC 


172  DECISIONS   RELATING    TO   PENSIONS. 

of  the  Navy  (21  Court  of  Claims,  298);  also  that  the  amendment  of  December  23, 
1886  (24  Stat.  L.,  353),  still  further  approves  these  additional  pensions,  regardless  of 
section  4715,  Revised  Statntes. 

The  repetition  of  the  quoted  provision  of  section  4715  in  the  second  section  of  the 
act  of  June  27,  1890,  as  a  proviso  can  have  no  existence  separate  and  apart  from  the 
provisions  which  it  is  designed  to  limit  (Endlich  on  Interpretation,  section  186),  and 
that  section  has  reference,  evidently,  to  such  pensions  only  as  are  subject  to  the 
jurisdiction  of  the  Commissioner  of  Pensions.  Considered  as  a  reenactment,  its  repe- 
tition can  not  operate  to  repeal  by  implication  or  in  any  way  effect  the  grant  of  pen- 
sion by  sections  4756  and  4757.     (Ibid.,  section  194.) 

The  foregoing  views  and  holding  of  the  Department  were  again 
affirmed  and  cited  with  approval  on  September  19,  1895,  in  the  ease  of 
Richard  Ewing  (8  P.  D.,  44),  although  the  question  we  are  now  con- 
sidering was  not  directW  presented  in  that  case;  but  in  the  more  recent 
case  of  William  Finley  (11  P.  D.,  410)  the  ruling  and  decision  of  the 
Department  in  the  casef  of  John  Spencer  (supra)  was  reviewed  and 
distinctly  approved  of  and  reaffirmed. 

In  this  latter  case,  referring  to  the  decisions  hereinbefore  cited,  the 
Department  says: 

Reviewing  these  decisions,  and  the  basis  upon  which  the  several  points  are  settled 
therein,  it  is  found  that,  except  in  a  minor  particular,  they  are  sustained  by  the  plain 
provisions  of  the  statutes  under  accepted  rules  of  construction  as  well  as  by  itound 
reason  and  logic,  so  that  additional  elaborate  comment  is  unnecessary  to  apply  the 
rulings  to  the  case  at  bar.  That  the  provision  of  money  in  section  4756,  Re^^6ed 
Statutes,  for  long  and  faithful  service  is  a  pension,  to  all  intents  and  purposes,  is 
hardly  open  to  question;  and  the  reasons  for  so  regarding  it,  as  stated  in  Si)encer'8 
case  (supra),  namely,  that  it  is  a  gratuitous  allowance  and  conforms  to  all  the  defi- 
nitions of  a  pension,  and  that  it  is  called  a  pension  in  the  statute  itself,  outwdgh  any 
arguments  against  it.  This  money  benefit  is  certainly  not  a  debt  due  the  beneficiary. 
It  is  based  upon  no  sort  of  contract,  and  it  can  not  be  placed  in  the  same  relative 
position  as  retired  pay  to  officers,  because  there  is  no  provision  of  law  analogous  to 
that  which  provides  for  the  latter.  It  is  simply  a  manifestation  of  the  bounty  of  the 
Government  based  on  gratitude  and  appreciation  of  faithful  service,  as  in  the  grant 
of  all  other  pensions.  It  is  only  different  from  other  pensions  in  that  it  has  respect 
alone  to  the  length  of  service  of  the  beneticiary  and  his  age  or  infirmity,  and  pro- 
vides a  specific  sum  for  aiding  in  his  maintenance,  based  on  his  pay  while  in  active 
service,  and  does  not  place  him  in  the  category  of  those  whose  ratings  are  fixed  by  a 
schedule  or  dependent  on  some  fact  to  be  ascertained.  It  is  as  if  a  special  act  of  Con- 
gress were  passed  in  relation  to  each  of  such  beneficiaries.  The  statute  is,  indeed,  of 
the  nature  of  a  special  act  for  a  particular  class. 

Yet  it  is  true  that  while,  as  a  matter  of  fact,  the  money  benefit  provided  by  section 
4756,  Revised  Statutes,  is  a  pension,  it  is  of  a  different  order  or  class  from  those  pro- 
vided by  other  laws  of  general  application;  and  because  of  this,  as  well  as  because  the 
provision  does  not  seem  to  exclude  the  beneficiary  from  the  additional  or  concurrent 
benefit  of  such  other  laws,  that  it  has  been  held  his  caie  is  not  affected  by  the  prohi- 
bition of  section  4715,  Revised  Statutes,  which  forbids  the  allowance  of  more  than  one 
pension  at  the  same  time  to  the  same  person.  Indeed,  the  act  of  March  2, 1867,  w^hich 
included  both  sections  4756  and  4757,  Revised  Statutes,  appears  to  expressly  recog- 
nize the  right  of  the  beneficiaries  thereunder  to  concurrent  pension  under  other  laws. 
If,  then,  this  appearance  of  such  recognition  is  not  deceptive,  and  if  the  view  that  the 
statute  is  in  the  nature  of  a  special  act  is  correct,  the  prohibition  of  section  4715, 
Revised  Statutes,  does  not  apply,  nor  does  that  in  the  fifth  section  of4he  actjof  July 
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25, 1882,  as  foHows:  ''  That  no  person  who  is  now  receiving  or  shall  hereafter  receive 
a  pension  under  a  special  act  shall  be  entitled  to  receive  in  addition  thereto  a  pension 
under  the  general  law,  unless  the  special  act  expressly  states  that  the  pension  granted 
thereby  is  in  addition  to  the  pension  which  said  person  is  entitled  to  receive  under 
the  general  law." 

Of  this  section  it  may  be  stated  that  the  exception  contained  in  the  latter  clause 
applies  with  especial  force  to  the  case  under  consideration.  That  is,  the  act  of  March 
2,  1867  (a  special  act),  under  which  pension  is  being  received,  **  expressly  states  (or 
implies)  that  the  pension  *  *  *  is  in  addition  to  the  pension  which  said  person 
is  entitled  to  receive  imder  the  general  law,"  namely,  his  Mexican  war  pension. 

In  addition  to  the  above-cited  reasons,  which  have  heretofore  led  the 
Department  to  the  conclusion  that  the  provisions  of  section  4715, 
Revised  Statutes,  had  no  application  to  the  money  benefits  granted 
by  sections  4756  and  4757,  Revised  Statutes,  and  that  said  money 
benefits  could  be  enjoyed  by  the  beneficiaries  entitled  thereto  in  addi- 
tion to  a  pension  granted  under  other  laws,  it  is  manifest,  from  the 
express  language  used  in  said  sections,  that  the  Commissioner  of  Pen- 
sions is  without  any  judicial  authority  to  hear  or  determine  any  ques- 
tion relative  to  the  allowance  of  said  money  benefits,  or  to  decide  the 
amount  thereof  or  who  may  be  entitled  to  receive  the  same,  but 
stands  in  relation  thereto  in  a  purely  and  strictly  ministerial  capacity. 
Application  for  said  money  benefits  under  both  of  said  sections  must 
be  made  to  the  Secretary  of  the  Navy,  and  he,  and  he  alone,  is 
charged  with  the  duty,  directly  in  the  first  instance  and  through  a 
board  of  naval  oflicers  in  the  other,  of  determining  who  are  entitled 
to  receive  the  same,  the  amount  to  be  received,  and  the  length  of 
time  said  money  benefits  are  to  be  enjoyed  by  those  he  has  found 
to  be  entitled  to  receive  them  under  the  provisions  of  the  law. 
Upon  certification  of  the  fact  that  he  has  decided  that  a  certain 
person  is  entitled  to  the  money  benefit  provided  by  either  of  said 
sections,  at  a  certain  rate  and  for  a  certain  time,  the  law  provides 
that  the  same  shall  be  paid  to  the  person  named  in  such  certificate 
of  the  Secretary  of  the  Navy  under  the  direction  of  the  Commissioner 
of  Pensions,  and  such  certificate  shall  be  the  warrant  of  the  Commis- 
sioner for  making  such  payment.  It  is  clear  from  the  language  of  the 
law  that  the  Commissioner  of  Pensions  is  simply  and  solely  the  author- 
ized medium  through  and  by  whom  the  money  benefits  provided  by 
said  sections  are  to  be  transmitted  to  the  persons  who  have  been  decided 
by  the  Secretary  of  the  Navy  to  be  entitled  thereto,  and  that  he  occu- 
pies no  other  relation  to,  and  is  vested  by  the  law  with  no  other  author- 
ity over,  said  money  benefits,  and  that  no  other  duty,  save  that  of  pay- 
ment of  the  money  benefits  as  provided  in  said  sections,  is  imposed 
upon  him.  The  position  of  the  Commissioner  of  Pensions  relative  to 
the  money  benefits  granted  by  sections  4756  and  4757,  Revised  Stat- 
utes, is  exactly  analogous  to  that  sustained  by  the  agent  for  the  pay- 
ment of  ordinary  pensions  to  the  Commissioner  of  Pensions.  The 
pension  agent  is  purely  and  simply  a  ministerial  officer,  whose  ^ole  duty 
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it  is  to  pay  the  pensions  that  have  been  allowed  by  the  Commissioner 
of  Pensions  in  accordance  with  the  certificate  of  pension  issued  to  the 
pensioner  by  the  Pension  Bureau,  at  the  rate  and  at  the  time  therein 
specified,  and  said  certificate  of  pension  is  his  warrant  for  making* 
said  payments.  He  has  no  jurisdiction,  authority,  or  power  under  the 
law  to  alter  or  change  the  amount  of  said  pension,  or  change  the  date 
of  its  payment,  or  to  withhold  or  suspend  the  payment  of  the  same, 
unless  so  directed  by  the  Commissioner  of  Pensions  by  whom  the  pen- 
sion was  allowed.  So,  in  this  instance,  the  Commissioner  of  Pensions 
has  no  authority  or  jurisdiction  to  change  the  amount  of  the  money 
benefits  that  have  been  allowed  by  the  Secretary  of  the  Navy  under 
sections  4756  and  4757,  Revised  Statutes,  or  to  suspend  or  to  with- 
hold the  payment  of  the  same,  unless  instructed  so  to  do  by  the  Secre- 
tary of  the  Navy,  in  whom  is  vested  by  the  law  the  sole  authority 
and  jurisdiction  to  determine  all  such  questions  relative  to  said  money 
benefits. 

It  is  manifest  that  said  money  benefits  were  directed  by  Congress  to 
be  paid  under  the  direction  of  the  Commissioner  of  Pensions  solely  as 
a  matter  of  convenience — to  avoid  the  multiplication  of  account*^,  to 
prevent  confusion,  and  to  simplify  the  method  of  paying  such  money 
benefits.  The  machinery  for  the  payment  of  and  accounting  for  allow- 
ances, or  pensions  of  a  similar  chamcter,  had  already  been  provided 
by  law  in  the  matter  of  ordinary  pensions,  and  this  machinery  was 
under  the  direction  and  control  of  the  Commissioner  of  Pensions. 
Congress,  therefore,  instead  of  providing  a  separate  and  distinct 
method  of  transmitting  to  the  beneficiaries  entitled  thereto  the  mone}' 
benefits  provided  by  sections  4756  and  4757,  Revised  Statutes,  directed, 
by  the  provisions  of  section  6  of  the  act  of  March  6,  1867,  that  they 
should  be* paid  and  accounted  for  under  the  direction  of  the  Commis- 
sioner of  Pensions  in  the  same  manner  as  ordinary  pensions,  as  a  mere 
matter  of  convenience.  It  is  clear,  therefore,  that  the  only  authorit}' 
under  the  law  that  has  jurisdiction  to  direct  to  whom  said  money  bene- 
fits shall  be  paid,  how  long  they  shall  be  enjoyed,  or  to  withhold,  sus- 
pend, or  withdraw  the  same,  is  the  authority  by  which  the  same  were 
allowed,  namely,  the  Secretary  of  the  Navy.  It  is  true,  in  case  it 
should  come  to  the  knowledge  of  the  Commissioner  of  Pensions  that 
any  person  was  improperly  or  unlawfully  receiving  either  of  said 
money  benefits,  it  would  be  proper  for  him  to  bring  this  state  of  facts 
to  the  attention  of  the  Secretar}'  of  the  Navy,  that  the  latter  could 
take  such  action  as  the  circumstances  of  the  case  might  warmnt,  but 
this  would  be  the  full  extent  of  his  dutj^  or  authority  in  the  premises, 
and  no  duty  is  imposed  upon  him  by  the  law  in  connection  therewith 
except  to  cause  the  payment  of  said  money  benefits  to  be  made  to  the 
pei-sons  certified  to  him  as  entitled  thereto  until  otherwise  instructed 
by  the  Secretary  of  the  Navy. 
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It  follows  from  the  foregoing,  as  well  as  from  the  views  and  conclu- 
sions of  the  Department  heretofore  expressed,  as  hereinbefore  set 
forth,  and  which  are  believed  to  be  correct  and  sound  in  law,  that  the 
Commissioner  of  Pensions  had  no  jurisdiction  or  authority  in  law  to 
withhold  the  payment  of  the  money  benefit  allowed  the  deceased  musi- 
cian, Antonio  Soui*a,  by  the  Secretary  of  the  Navy  under  the  provisions 
of  section  4756,  Revised  Statutes,  not  only  for  the  reason  that  the  pro- 
visions of  section  4715,  Revised  Statutes,  were  not  applicable  to  his 
case,  and  the  fact  that  he  had  been  allowed  an  invalid  pension  under 
the  provisions  of  the  general  pension  law  constituted  no  bar  to  the 
receipt  and  continued  enjoyment  thereafter  of  said  money  benefit,  but 
for  the  further  reason  that  the  question  as  to  whether  he  could  continue 
to  receive  said  money  benefit  after  a  pension  had  been  allowed  him 
under  the  general  pension  law  was  one  which,  in  this  particular  case, 
it  rested  solely  with  the  Secretary  of  the  Nav}'^  to  decide. 

As  a  matter  of  fact,  if  said  musician,  Antonio  Sousa,  were  alive,  and 
were  himself  applying  for  the  payment  of  the  amount  of  said  money 
benefit  that  had  been  improperly  withheld  by  the  Commissioner  of 
Pensions,  it  would  be  proper  and  the  only  course  for  him  to  apply  to 
the  Commissioner  of  Pensions  for  the  payment  of  the  same,  since  the 
latter  is  the  official  charged  by  the  law  with  the  duty  of  paying  the 
same,  and  he  had  wrongfully  withheld  it.  In  such  a  case  he  would  be 
simply  asking  the  Commissioner  of  Pensions  to  pay  him  the  amount 
which  the  Secretary  of  the  Navy  had  certified  he  was  lawfully  entitled 
to,  and  which  the  law  made  it  the  duty  of  the  Commissioner  of  Pen- 
sions to  pay  him  upon  such  certification,  and  the  Commissioner  of  Pen- 
sions would  be  required  to  make  such  payment.  This  was  the  state  of 
facts  presented  by  the  cases  heretofore  passed  upon  and  decided  by  this 
Department,  as  above  cited  herein,  and  this  was  the  sole  ground  upon 
which  this  Department  assuuied  jurisdiction  in  said  cases,  and  the  sole 
question  decided  therein  was  whether  the  Commissioner  of  Pensions 
had  authorit}'  to  withhold  the  payment  of  money  benefits  allowed  by 
the  Secretary  of  the  Navy  under  sections  4756  and  4757,  Revised  Stat- 
utes, from  the  persons  certified  by  him  as  entitled  thereto. 

In  the  present  case  a  different  state  of  facts  is  presented.  Here  the 
musician,  Antonio  Sousa,  is  dead.  He  never  applied  to  the  Commis- 
sioner of  Pensions  for  the  payment  of  the  money  benefit  that  had  been 
allowed  him  by  the  Secretary  of  the  Navy  under  section  4756,  Revised 
Statutes,  and  which  had  been  withheld  from  him  as  aforesaid,  but  his 
widow,  Elizabeth  Sousa,  now  applies  for  the  payment  of  the  same  to 
her.  This  money  could  only  be  paid  to  the  widow  by  the  Commis- 
sioner of  Pensions  under  the  provisions  of  section  4718,  Revised  Stat- 
utes, or  the  act  of  March  2,  1895,  as  accrued  pension,  but  it  would 
seem  by  a  parity  of  reasoning  to  that  employed  by  the  Department, 
in  the  cases  hereinbefore  cited,  in  arriving  at  the  conclusion  that  the 
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provisions  of  section  4715,  Revised  Statutes,  did  not  apply  to  the 
money  benefits  allowed  W  the  Secretary  of  the  Navy  under  sections 
4756  and  4757,  Revised  Statutes,  that  the  provisions  of  law  relating 
to  the  payment  of  accrued  pension  likewise  had  no  application  to  these 
money  benefits.  It  follows,  however,  from  what  has  already  been 
said,  that  this  question  is  one  which  must  be  left  for  the  decision  of 
the  Secretary  of  the  Navy. 

Acting,  as  he  does,  with  reference  to  said  money  benefits  in  a  purely 
ministerial  capacity,  the  Commissioner  of  Pensions  can  onlj'^  pay  the 
same  to  the  person  named  in  the  certificate  of  the  Secretary  of  the 
Nav^y  as  entitled  thereto.  He  has  no  jurisdiction  or  authority  to  pay 
said  money  benefit  to  any  other  person,  nor  to  determine  to  whom  such 
money  benefit  shall  go  upon  the  decease  of  the  person  named  in  the 
certificate  of  the  Secretary  of  the  Navy.  The  certificate  of  the  Secre- 
tary of  the  Navy  is  made,  by  the  express  terms  of  the  law,  his  sole 
warrant  for  making  such  pa}^ments.  In  the  present  case  the  Com- 
missioner of  Pensions  has  the  certificate  of  the  Secretary  of  the  Navy 
to  pay  a  certain  money  benefit,  allowed  under  section  4756,  Revised 
Statutes,  to  one  Antonio  Sousa,  and  to  no  one  else.  This  mone}'  ben- 
efit not  having  been  paid,  Sousa,  if  alive,  might  very  properly  apply 
to  the  Commissioner  of  Pensions  for  the  payment  of  the  same,  and  the 
certificate  of  the  Secretary  of  the  Navj'  would  be  his  warrant  for  mak- 
ing such  payment,  but  he  has  no  certificate  from  the  Secretary  of  the 
Navy  to  pay  said  money  benefit  to  Elizabeth,  the  widow  of  said  Sousa, 
or  to  anyone  else  except  the  person  named  in  said  certificate,  and  would 
have  no  warrant  in  law  for  making  such  payment.  It  is  clear,  there- 
fore, that  the  question  whether  or  not  the  widow  of  the  musician 
Antonio  Sousa  is  entitled  to  receive  the  amount  of  the  unpaid  money 
benefit  that  had  been  allowed  him  under  section  4756,  Revised  Statutes, 
either  as  accrued  pension  due  her  deceased  husband  or  as  part  of  the 
assets  of  his  estate,  is  one  the  decision  of  which  is  vested  by  the  law 
in  the  Secretary  of  the  Navy,  and  one  which  the  law  gives  the  Com- 
missioner of  Pensions  no  authority  or  jurisdiction  to  decide.  Appli- 
cation on  the  pai"t  of  said  widow  to  be  paid  said  withheld  money  benefit 
should,  therefore,  have  been  made  to  the  Secretary  of  the  Navy,  and 
by  applying  for  the  same  to  the  Commissioner  of  Pensions  she  has 
manifestl}^  mistaken  her  remedy. 

From  what  has  preceded  it  is  evident  that  in  the  decision  of  the 
Department  in  this  case  of  August  22, 1901,  due  consideration  was  not 
given  either  to  the  pec^liar  nature  of  the  questions  involved  or  to  the 
decisions  of  the  Department  that  had  previously  been  rendered  in 
similar  cases  or  to  the  reasons  underlying  and  leading  to  said  decisions, 
and  it  was  erroneous.  The  decision  of  August  22,  1901,  is  hereby 
vacated,  and  will  hereafter  not  be  taken  or  accepted  as  authority  upon 
the  matters  therein  involved  and  decided.     The  ruling  in  the  cases  of 
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John  Spencer  (7  P.  D.,  162)  and  William  Finley  (11  P.  D.,  410), 
hereinbefore  cited,  is  adhered  to. 

The  ground  stated  by  the  Pension  Bureau  for  the  rejection  of  the 
application  of  the  widow  of  Antonio  Sousa  for  the  amount  of  the 
withheld  money  benefit  allowed  her  deceased  husband  under  section 
4756,  Revised  Statutes,  was  likewise  manifestly  erroneous  for  several 
reasons:  In  the  first  place,  said  ground  of  rejection  was  not  responsive 
nor  applicable  to  the  facts  of  the  case.  Said  application  of  the  widow 
was  rejected  because  no  claim  by  the  deceavSed  musician  for  the  money 
benefit  granted  by  section  4756,  Revised  Statutes,  was  pending  at  the 
date  of  his  death.  Said  musician  had  made  a  claim  for  said  monej' 
benefit  to  the  Secretary  of  the  Navy,  which  had  been  allowed,  and  he 
had  been  certified  to  the  Commissioner  of  Pensions  as  entitled  to  the 
jm^mient  thereof.  It  would  have  been  neither  necessary  nor  proper 
for  him  to  have  filed  another  claim  for  said  money  benefit  with  the 
Commissioner  of  Pensions,  who  would  have  had  neither  authority  nor 
jurisdiction  to  have  heard  or  determined  the  same;  and  it  having  been 
determined  that  the  payment  of  said  money  benefit  had  been  unlaw- 
f ull}^  withheld  from  said  musician  by  the  Commissioner  of  Pensions, 
it  was  not  necessary  for  him  to  have  filed  a  claim  therefor.  In  the 
second  place,  it  follows  from  what  has  hereinbefore  been  stated  that 
the  Commissioner  of  Pensions  had  no  jurisdiction  or  authoritj'  in  law 
to  pass  upon  and  decide  said  application  of  the  widow,  since  the 
exclusive  jurisdiction  to  decide  who  is  entitled  to  receive  said  money 
benefit  and  to  whom  the  same  shall  be  paid  is  vested  bj'  law  in  the 
Secretary  of  the  Navy,  and  the  Commissioner  of  Pensions  had  no  cer- 
tificate from  him  authorizing  the  paj^ment  of  said  money  benefit  to  the 
widow  of  said  musician,  and  had  no  warrant  for  the  payment  of  the 
same  to  her. 

It  therefore  does  not  necessarily  follow  that  the  rejection  of  said 
application  of  the  widow  was  erroneous  because  a  wrong  and  inappli- 
cable ground  for  said  action  was  stated.  Said  application  should  have 
been  dismissed  upon  the  ground  that  the  Commissioner  of  Pensions 
had  no  jurisdiction  or  authority  in  law  to  hear  and  determine  the  same 
or  to  grant  the  relief  asked,  and  for  the  reason  that  said  application 
should  have  been  made  to  the  Secretary  of  the  Navy,  and  upon  the 
grounds  now  stated,  the  action  rejecting  said  application  is  hereby 
afiirmed. 

Upon  September  9, 1901,  the  Commissioner  of  Pensions  issued  Order 
No.  380,  which  was  approved  by  the  Acting  Secretary  of  the  Interior 
on  September  10,  1901,  and  which  is  as  follows: 
Chiefg  of  Divimons: 

On  August  22, 1901,  the  Assistant  Secretary  of  the  Interior,  in  the  case  of  the  widow 
of  Antonio  Sousa,  first-class  musician,  TJ.  S.  M.  C.,. certificate  No.  2595,  held  that — 

**  Section  4715,  Revised  Statutes,  forbids  the  allowance  of  more  than  one  pension  at 
the  same  time  to  the  same  person. 
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*'  The  musician*  8  allowance,  under  section  4756,  was  paid  out  of  the  naval  pension 
fund,  but  it  was,  nevertheless,  a  service  pension,  and  he  could  not,  under  the  law, 
receive  that  pension  and  one  at  the  same  time  under  the  general  law." 

It  is,  therefore,  ordered,  that  hereafter  pension  shall  not  be  allowed  under  the  pro- 
visions of  section  4756,  Revised  Statutes,  covering  periods  over  which  beneficiary  is  in 
receipt  of  a  pension  under  any  other  law,  and  vice  versa.  Claimant  or  pensioner  will 
be  fully  and  clearly  advised  of  his  rights  in  each  case  and  be  afforded  an  opportunity 
to  elect  under  which  law  he  will  take  the  pension. 

Where  a  pensioner  is  now  drawing  pension  under  section  4756  and  under  some 
other  law,  he  will  immediately  be  advHsed  as  to  the  law  in  the  premises,  and  his  rights 
thereunder,  and  be  given  thirty  days  to  elect  under  which  law  his  pension  shall  be 
continued,  and  upon  receipt  of  his  election  certificate  shall  issue  in  accordance  there- 
with. 

If  pensioner  fails  to  elect  under  which  law  pension  shall  be  continued  after  the 
expiration  of  thirty  days  from  receipt  of  notice,  or  before  case  is  reached  for  final 
action,  reissue  will  be  made  to  allow  l\im  pension  under  the  law  conferring  the  greater 
benefit,  and  jmyment  under  other  laws  will  cease. 

Paragraph  7,  on  page  85,  of  A  Treatise  on  the  Practice  of  the  Pension  Bureau, 
approved  by  the  Secretary  of  the  Interior  on  April  9,  1898,  is  hereby  abrogated. 

The  foregoinpf  order,  having  been  directly  based  on  the  holding  of 
the  Department  in  the  decision  of  this  case  of  August  22, 1901,  is  mani- 
festly erroneous,  and  therefore  the  same  is  hereb}'^  abrogated  and 
annulled. 

Prior  to  the  issuance  of  said  Order  No.  380,  the  practice  of  the  Pen- 
sion Bureau  in  the  payment  of  the  allowances  made  by  the  Secretary 
of  the  Navy,  under  sections  4756  and  4757,  Revised  Statutes,  was  gov- 
erned by  paragraphs  7  and  8,  on  page  85,  of  A  Treatise  on  the  Prac- 
tice of  the  Pension  Bureau,  approved  by  the  Secretary  of  the  Interior 
on  April  9,  1898.     Said  paragraphs  are  as  follows: 

7.  Where  a  sailor  is  pensioned  under  the  provisions  of  section  4756,  Revised  Stat- 
utes, for  twenty  years'  service  at  one-half  the  pay  of  his  rating  at  the  time  he  was 
discharged,  and  he  has  also  established  a  claim  for  pension  under  the  general  law  for 
disability  contracted  in  service  and  line  of  duty,  or  under  the  act  of  June  27,  1890,  a 
certificate  will  issue  consolidating  such  pensions,  and  he  will  be  entitled  to  receive 
the  allowance  granted  under  said  section,  in  addition  to  the  pension  granted  him  by 
this  Bureau,  either  under  the  general  law  or  under  the  act  of  June  27,  1890. 

8.  When  the  Secretary  of  the  Navy  shall  certify  to  this  Bureau,  under  the  provi- 
sions of  section  4757,  Revised  Statutes,  that  a  person  who  has  served  ten  years  in  the 
Navy  or  Marine  Corps,  is  entitled  to  aid  from  the  surplus  income  of  the  naval  pension 
fund,  in  addition  to  a  pension  granted  by  this  Bureau,  either  under  the  general  law 
or  under  the  act  of  June  27,  1890,  not  to  exceetl  one-fourth  the  rate  of  such  pension, 
a  certificate  will  be  issued  covering  both  allowances  for  the  period  specified  by  the 
Secretary'  of  the  Navy. 

Those  paragmphs,  and  the  practice  therein  directed,  being  in  har- 
mony with  the  views  of  the  Department  as  herein  set  forth,  are  hereby 
continued  in  force. 
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kes  judicata— evtdence— fraud  or  mistake. 
Minors  of  Daniel  M.  Easley. 

The  service  origin  of  the  soldier^s  fatal  disease  having  been  admitted  in  the  case  of 
the  widow  after  a  special  examination,  the  rejection  of  the  minors*  claim  on  the 
ground  that  the  evidence  was  insufficient  to  establish  such  origin  is  held  to  have 
been  error,  no  fraud,  mistake  of  fact,  or  error  of  law  being  shown. 

Assistant  Secretary  F,  X.  Campbell  to  the  Commiss^ioner  of  Pensions^ 

F^yruary  U,  1902. 

The  appeal  filed  March  8,  1901,  in  the  case  of  the  minors  of  Daniel 
M.  Easley,  deceased,  formerly  a  soldier  in  Company  H,  Twenty- 
eighth  Illinois  Infantry,  has  been  considered  and  the  papers  are  here- 
with returned. 

The  soldier,  Daniel  M.  Easley,  was  in  the  service,  as  above  stated, 
from  August  15,  1861,  to  March  15,  1866,  and  died  June  28,  1880,  of 
disease  of  the  lungs.  He  never  applied  for  a  pension.  His  widow, 
who  remarried  in  1881,  filed  a  claim  under  the  provisions  of  section 
i702  of  the  Revised  Statutes,  August  15,  1890,  which  was  allowed  in 
January,  1897,  after  a  special  examination,  the  service  origin  and  con- 
tinuance of  the  soldier's  fatal  disease  being  accepted.  The  widow's 
pension  included  increase  on  account  of  four  children  of  the  soldier 
who  were  under  16  years  of  age  at  the  time  of  his  death. 

One  of  the  children  died  in  1880.  The  other  three  were  still  under 
16  years  of  age  at  the  time  the  pension  granted  to  the  widow  termi- 
nated, which  was  at  the  date  of  her  remarriage — October  26,  1881. 
An  application  for  pension  was  made  by  the  minora,  March  17,  1897, 
which  was  rejected  by  the  Pension  Bureau  in  November,  1900,  on  the 
ground  that  the  evidence  failed  to  show  that  the  disease  of  lunjrs  of 
which  the  soldier  died  was  in  any  way  due  to  his  military  service. 
From  that  action  the  appeal  was  taken,  the  contention  therein  being 
that  the  service  origin  of  the  soldier's  fatal  disease  was  established  in 
the  widow's  claim. 

No  new  facts  have  come  to  light  since  the  widow's  claim  was  allowed. 
Upon  the  same  evidence  the  judgment  of  the  Bureau  in  1897  was  that 
the  origin  of  the  soldier's  fatal  disease  in  the  service  was  proved,  and 
in  1900  that  it  was  not  proved,  and  because  of  this  difference  of  opin- 
ion the  minors  are  denied  pensionable  rights  while  the  title  of  the 
widow  has  been  conceded. 

The  evidence  has  been  examined  with  sufficient  care  to  ascertain  that 
it  afforded  reasonable  ground  for  the  judgment  rendered  in  1897  in  the 
case  of  the  widow.  It  is  readily  perceived  that  there  might  bean  hon- 
est difference  of  opinion  as  to  whether  said  evidence  established  the 
service  origin  of  the  soldier's  fatal  disease  or  not,  but  the  question 
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having  been  adjudicated  it  should  not,  in  the  opinion  of  the  Depart- 
ment, have  been  subsequently  reopened  in  connection  with  the  minors' 
claim.  Public  policy  and  a  due  regard  for  the  rights  of  claimants 
require  that  there  shall  be,  at  some  time,  a  final  decision  and  an  end 
\jo  litigation.  Where  an  invalid  pensioner  has  died  of  some  disease  or 
disability  for  which  he  was  pensioned,  it  would  be  a  manifest  hardship 
to  require  his  widow  to  reopen  and  prove  his  title  de  novo  in  order  to 
establish  her  own  right  to  pension;  and  the  same  objections  apply  to 
requiring  a  minor  to  prove  title  in  the  widow.  Not  only  would  such  a 
rule  of  practice  work  great  hardship  and  injustice  to  claimants,  but  it 
would  also  greatly  increase  the  work  of  the  Bureau  and  resulting  expense 
to  the  Government  in  the  adjustment  of  claims. 

Of  course,  where  fraud  is  shown,  or  a  plain  mistake  of  fact,  or 
error  of  law,  the  case  would  be  different.  But,  in  the  absence  of  such 
showing,  the  Department  is  clearly  of  the  opinion  that  a  matter  of 
fact  which  has  been  admitted  as  proved  in  the  claim  of  a  soldier  or 
his  widow  should  not  be  called  in  question  under  a  subsequent  appli- 
ca.tion  filed  by  the  person'who  succeeds  to  his  or  her  pensionable  rights. 
The  action  appealed  from  is  reversed  and  the  claim  of  the  minors 
remanded  for  your  further  consideration. 


beath  cause-mukdeit-act  june  87,  1890. 

Susan  Smith  (widow). 

Soldier's  death  was  caused  by  claimant's  voluntary,  unlawful,  and  felonious  act,  for 
which  she  was  indicted,  tried,  and  convicted  of  murder,  and  was  sentenced 
therefor  to  imprisonment  for  life,  but  was  pardoned  after  servinjr  twelve  yean. 
She  is  not,  therefore,  entitled  to  pension  under  the  third  section  of  the  act  of 
June  27,  1890,  on  account  of  the  death  of  her  husband  caused  by  her  own  wrong- 
ful and  unlawful  act. 

Assistant  Secretary  F.  L,  Campbell  to  the  Commissioner  of  Penmans, 

FeJrnuiry  17,  1902. 

David  H.  Smith,  formerly  artificer  0f  the  Twenty -third  Battery, 
Indiana  Light  Artillery,  died  January  4,  1882,  being  at  that  time  in 
receipt  of  a  pension  of  $6  per  month,  under  the  general  law,  on  the 
ground  of  disability  caused  by  rheumatism. 

On  September  15,  1896,  his  widow,  Susan  Smith,  filed  application 
for  pension  under  the  act  of  June  27,  1890.  This  application  your 
Bureau  rejected,  July  27,  1899 — 

on  the  ground  that  as  the  claimant,  by  the  willful  murder  of  the  soldier,  created 
the  condition  of  widowhood,  she  is  without  title  as  widow,  within  the  meaning  of 
the  act  of  June  27, 1890,  which  contemplates  only  the  widowhood  which  results  from 
involuntary  and  natural  cause,  and  never  that  which  is  self-created  by  the  unlawful 
and  murderous  act  of  the  claimant. 
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From  this  action  the  claimant,  on  August  28,  1899,  filed  an  appeal, 
alleging  as  follows: 

We  submit  that  the  action  of  rejection  is  error  in  that  it  is  insufficient  in  law.  The 
claimant  has  not  been  convicted  of  murdering  the  soldier,  nor  even,  it  appears, 
indicted  therefor.  Until  conviction  we  submit  that  it  is  improper  and  illegal  to 
charge  her  with  the  willful  murder  of  the  soldier.  It  is  also  submitted  that  the 
action  of  rejection  is  error  because  it  has  not  been  shown  that  the  widow  killed  the 
soldier  for  the  purpose  of  creating  title  to  pension  in  herself  .  .  .  The  Govern- 
ment is  limited  to  the  determination  of  the  question  of  motive,  and  may  not  with- 
hold pension  for  sentimental  reasons,  or  as  punishment  for  crime,  in  case  the  motive 
for  the  act  was  indc^ndent  of  any  design  to  defraud  the  Government  or  to  create 
title  to  pension. 

From  the  record  it  appears  that  on  July  19,  1886  (shortly  after  the 
action  of  your  Bureau,  on  June  30,  1886,  directing  the  payment  of 
an'ears  of  pension  of  said  David  H.  Smith  to  his  widow),  her  attorneys 
wrote  to  your  Bureau  a  letter  of  inquiry,  commencing  as  follows: 

Upon  receipt  of  your  office  notice  of  the  allowance  of  the  claim  of  David  H .  Smith, 
deceased,  certificate  No.  333243,  made  payable  to  his  widow,  Susan  Smith,  we  have 
requested  the  Unitecl  States  pension  agent  at  this  city  to  withhold  payment  a  few 
days,  that  we  may  receive  your  decision  after  the  following  information  shall  have 
been  given  you.  We  furnished  your  office  with  evidence  showing  that  said  Smith 
was  murdered.  We  are  now  informed  that  said  soldier's  body  was  found  in  a  well, 
that  suspicion  fell  upon  the  widow,  now  the  beneficiary  of  this  pension,  and  two  sons. 
They  were  indicted,  tried  in  the  Wayne  County,  Ind.,  court,  found  guilty  of  the 
murder,  and  said  widow  is  now  serving  a  life  sentence  in  the  Indiana  female  prison. 

Upon  her  subsequent  release  from  said  prison  the  widow  applied 
for  a  pension  in  her  own  right;  thereupon  your  Bureau  assigned  the, 
case  to  a  special  examiner  for  investigation.  Among  other  testimony 
taken  by  him  was  the  deposition  of  Charles  E.  Wilson,  made  June  3, 
1899,  as  follows: 

I  am  42  years  of  age;  my  post-office  address  is  Indianapolis,  Marion  County,  Ind. ; 
occupation,  private  secretary  to  the  governor  of  Indiana.  As  such  I  have  custody 
of  the  pardon  records.  I  now  have  before  me  the  record  of  the  pardon  of  Susan 
Smith  from  the  Indiana  W^oman's  Reformatory,  which  shows  that  she  was  convicted, 
in  May,  1882,  in  Randolph  County,  Ind.,  of  the  crime  of  murder,  and  sentenced  to 
imprisonment  for  life,  and  was  pardoned  September  21,  1894,  by  Governor  Claude 
>Iatthews,  for  the  reason,  ** Believe  she  has  been  sufficiently  punished.'* 

There  appears  to  be  sufficient  evidence  of  the  indictment,  trial,  and 
conviction  of  the  claimant  upon  the  charge  of  the  murder  of  her  hus- 
band; also,  that  after  undergoing  twelve  years  of  imprisonment  she 
was  pardoned,  not  because  of  subsequent  discovery  that  she  was  inno- 
cent of  the  crime,  but  because  it  was  the  opinion  of  the  governor  that 
she  had  been  sufficiently  punished. 

Whatever  may  have  been  the  motive  that  prompted  the  murder  in 
this  case,  to  allow  the  widow  a  pension  would  be  in  effect  permitting 
her  to  reap  the  advantage  of  her  wrong  and  putting  a  premium  on 
murder.  No  reason  appears  for  disturbing  the  action  of  your  office, 
which  is  accordingly  affirmed.  r  -  i 
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mabbiage  and  divorce-evidence-presumptions. 
Annie  D.  Burgotne  (widow). 

The  claimant  proves  her  marriage  to  the  sailor  in  1888  and  continuous  cohabitation 
with  him  from  that  time  until  his  death  in  1895.  The  only  reason  for  question- 
ing the  validity  of  said  marriage  lies  in  the  fact  that  the  sailor  stated  he  had 
been  previously  married,  but  he  also  affirmed  that  his  former  wife  was  dead.  No 
other  evidence  of  former  marriage  or  death  of  first  wife  can  be  obtained. 

Held:  That  the  mere  possibility  remaining,  after  all  sources  of  information  have  been 
exhausted,  that  there  was  a  former  wife  living  in  1888  is  not  sufficient  to  defeat 
the  prima  facie  title  of  the  claimant  based  on  record  evidence  of  a  ceremonial 
marriage  followed  by  continuous  cohabitation  for  a  period  of  seven  years. 

Assistant  Secretary  F,  L,  Campbell  to  the  Commissioner  of  Pennons^ 

Fehnmry  W,  1902. 

Herewith  are  returned  the  papers  which  accompanied  j'our  report 
upon  the  appeal  in  the  case  of  Annie  D.  Burgoyne,  who  claims  a  pen- 
sion under  the  act  of  June  27,  1890,  as  the  widow  of  Alexander  Bur- 
goyne,  deceased,  formerly  a  sailor  in  the  United  States  Navy. 

It  appears  that  the  said  sailor  enlisted  May  26, 1862,  and  was  honor- 
ably discharged  May  29,  1863.  He  died  December  24, 1895,  and  wai?, 
at  the  time  of  his  death,  a  pensioner  under  the  general  law  on  account 
of  scrotal  hernia  of  the  left  side.  Some  accrued  pension  due  him  at 
the  time  of  his  death  was  paid  to  Annie  D.  Burgoyne  upon  her  appli- 
cation for  the  sattie-  as  his  widow.  On  January  15,  1896,  she  filed  a 
claim  for  pension  under  bcction  3  of  the  act  of  June  27,  1890.  This 
claim  was  rejected  in  March,  1899,  after  a  special  examination,  on  the 
ground  that  she  was  unable  to  show  that  she  was  the  sailor's  legal 
widow.  From  that  action  an  appeal  was  taken  by  her  attone^ys,  Jul}- 
27,  1899. 

The  evidence  shows  that  the  claimant  was  married  to  the  sailor  by 
Rev.  Thomas  G.  Addison,  rector  of  Trinity  Church  Parish,  in  this  city, 
April  9,  1888,  and  that  they  thereafter  lived  together  continuously  as 
man  and  wife  until  the  sailor's  death. 

It  is  admitted  that  there  was  no  bar  to  a  legal  union  on  the  part  of 
the  claimant,  but  there  is  some  testimonj'^  tending  to  show  that  the 
sailor  had  been  previously  married,  and  because  do  evidence  can  be 
obtained  showing  the  death  or  divorce  of  the  former  wife  the  claim  is 
rejected. 

The  claimant  says  she  knew  the  soldier  only  about  a  year  before  they 
were  married;  he  never  told  her  he  had  been  married  before,  and  she 
heard  nothing  of  a  prior  marriage  until  after  his  death. 

The  evidence  as  to  said  prior  marriage  consists  of  the  affidavits  of 
two  persons  who  state  that  the  sailor  told  them  he  had  been  pre- 
viously married  and  that  his  former  wife  was  dead. 
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One  of  these  persons  is  the  claimant's  sister,  Sallie  Griffith,  who 
saj's: 

One  time  when  my  sister,  the  claimant,  was  sick,  Mr.  Burgoyne  told  me  that  he 
had  had  a  former  wife  who  had  died  of  pneumonia.  He  did  not  tell  me  when  she 
died  nor  where  she  had  died.  I  remember  he  said  she  died  somewhere  where  he 
could  get  no  one  to  help  take  care  of  her,  but  I  never  asked  him  where  it  was  they 
were  living  when  his  former  wife  died,  and  he  never  told  me.  No,  sir,  I  never  heard 
him  say  whether  he  had  any  children  by  his  former  wife. 

The  other  witness,  Michael  Downey,  says: 

I  knew  Alexander  Bui^goyne  before  he  married  this  claimant.  He  was  then  board- 
ing at  Dan.  Henry's,  this  city  (Alexandria,  Va.).  I  knew  nothing  about  him  then, 
only  that  he  claimed  to  have  no  wife.  After  he  rented  of  me  and  lived  in  my  house 
he  used  to  say  that  this  claimant  was  the  only  wife  he  had  living — that  he  had  been 
previously  married  and  tiiat  his  wife  died  in  the  West  somewhere. 

Ail  eflforts  of  the  special  examiners  to  learn  something  more  definite 
as  to  the  sailor's  previous  history  and  his  alleged  former  wife  have 
been  in  vain.     We  are  confronted,  then,  with  this  state  of  iacts: 

1.  A  marriage  between  the  claimant  and  the  sailor  in  1888,  followed 
by  cohabitation  until  the  death  of  the  sailor  in  1895. 

2.  No  reason  for  questioning  the  validity  of  said  marriage,  except 
the  fact  that  he  said  he  had  had  a  former  wife  who  was  dead. 

The  case  is  similar  to  that  of  Carrie  Peterson  (11  P.  D.,  139),  the 
facts  and  holdings  in  which  are  stated  in  the  syllabus  as  follows: 

Claimant's  marriage  to  the  soldier  is  shown  by  evidence  of  a  ceremony  and  cohab- 
itation. The  only  evidence  of  his  prior  marriage  is  the  testimony  of  his  sister  and 
a  friend  to  whom  he  wrote  or  disclosed  that  he  had  married  a  girl  in  a  seaport  while 
he  was  pursuing  the  occupation  of  sailor.  His  mere  declaration,  without  other  proof, 
is  not  competent  to  establish  such  a  marriage  to  the  prejudice  of  the  rights  of  this 
claimant,  and,  on  this  point,  her  legal  widowhood  is  considered  established. 

In  the  case  of  Jane  McMahon,  decided  on  appeal,  »Tuae  27,  1895 
(L.  B.,  No.  178,  p.  151),  the  Department  held: 

Where  the  only  evidence  of  deceased  soldier's  prior  marriage  consists  of  statements 
of  such  fact,  coupled  with  the  further  statement  of  death  of  the  first  wife  prior  to 
his  second  marriage,  the  whole  statement  must  be  taken  together,  as  the  true  mean- 
ing and  import  c^  only  thus  be  ascertained. 

The  general  rule  is  that  where  a  marriage,  in  fact,  is  shown  it  will 
be  presumed  to  be  valid  in  the  absence  of  proof  to  the  contrar3\  In 
the  case  of  Schnisseur  v.  Beatrie  (147  111.,  210)  the  doctrine  was  stated 
by  the  court  as  follows: 

Where  a  marriage  has  once  been  solemnized  according  to  the  forms  of  law  every 
presumption  will  be  indulged  in  favor  of  its  validity.  This  presumption  is  so  strong 
that  a  former  husband  or  wife  will  l)e  presumed  to  be  dead  after  an  absence  of  less 
than  seven  years.  The  ordinary  presumption  in  favor  of  the  continuance  of  human 
life  is  made  to  give  way  to  the  presumption  in  favor  of  the  innocence  of  a  second 
marriage. 

The  presumption  of  the  death  of  the  first  wife  in  this  easels  strength- 
ened by  evidence  of  the  sailor's  repeated  statements  that  she  was  dead 
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and  by  the  fact  that  nothing  has  been  heard  of  her  up  to  the  present 
time.  In  the  opinion  of  the  Department  the  mere  possibility  remain- 
ing after  all  sources  of  information  have  been  exhausted,  that  the  first 
wife  may  have'been  living  in  1888,  ought  not  to  defeat  the  prima  facie 
title  of  the  claimant  based  on  record  evidence  of  a  ceremonial  marriage 
followed  by  continuous  cohabitation  for  a  period  of  seven  years.  The 
action  of  the  Bureau  is  therefore  reversed  and  the  case  remanded  for 
further  considemtion.  No  point  has  been  considered  by  the  Depart- 
ment except  that  of  marriage. 


BOUNTY  L.ANI>-t.OST  MTARRANT— SECTION  2444,  REVISED  STATUTES. 

Sister  of  Ezekiel  Larkins  (deceased). 

The  validity  of  a  warrant  is  not  affected  by  the  fact  that  the  warrantee  was  dead  at 
the  date  of  the  issue,  and  the  decision  in  the  case  of  the  Heirs  of  Panter  Laws 
(2  P.  D.,  o.  8.,  291),  and  cited  in  Digest  of  1897,  page  67,  which  held  that  "a  war- 
rant issued  after  the  death  of  the  warrantee  named  therein  is  void,"  is  hereby 
overruled. 

The  action  appealed  from  in  this  case  is  reversed,  the  caae  reopened,  and  claimant 
will  be  afforded  an  opportunity  to  prove  the  loss  of  the  warrant  issued  to  the 
soldier  February  26,  1852. 

Assistant  Seci'etary  F.  L,  Caraphell  to  the  ComTnissioner  of  Pensions j 

Fehrmry  W,  1902. 

Sophia  E.  McMillan,  sister  of  Ezekiel  Larkins,  deceased,  late  pri- 
vate in  the  companies  of  Capts.  Duncan  Buie  and  McKenny  Merr  (or 
Mew),  Florida  Mounted  Militia,  in  the  Florida  war,  appealed  July  3. 
1899,  from  the  Bureau  action  of  July  23,  1893,  rejecting  her  applica- 
tion nled  April  26,  1893,  for  a  land  warrant  alleged  to  be  due  her 
brother  on  account  of  his  said  service  in  the  Florida  war,  on  the  ground 
that  ''no  title  vested  in  a  sister." 

It  is  contended  that  a  bounty-land  warrant  was  issued  to  soldier 
February  26,  1852,  after  his  death;  that  said  warrant  never  became  a 
part  of  his  estate  and  has  ever  been  unknown  to  claimant,  and  she 
refers  to  the  act  of  September  28, 1860  (sections  2436  and  2441,  R.  S.); 
act  of  June  3, 1860  (section  2443,  R.  S.);  act  of  March  3,  1843  (section 
2444,  R.  S.),  and  the  act  of  June  3,  1858. 

It  appears  that  a  bounty-land  waiTant  (No.  30234)  for  80  acres  was 
issued  to  soldier  under  his  application  filed  April  29,  1851,  under 
the  act  of  September  28,  1850,  and  sent  to  his  attorney,  V.  Ellis,  of 
Washington,  D.  C,  February  26,  1852,  which  warrant  had  not  l>een 
returned  to  the  General  Land  OflSce  up  to  December  3, 1901,  as  appears 
from  a  report  of  the  Commissioner  of  that  office  of  that  date. 

Notwithstanding  that  fact  the  warrant  may  be  still  in  existence. 
There  were  5,021  land  warrants  under  said  act  of  September  28,  1850, 
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outetanding  and  unlocated  on  June  30,  1901,  as  appears  from  the 
Annual  Report  of  the  Commissioner  of  the  Geneml  Land  Office, 
page  163. 

The  validity  of  said  warrant  is  not  aflfected  by  the  death  of  the  sol- 
dier prior  to  its  issue,  by  reason  of  the  act  of  June  3,  1858  (section 
2444  of  the  Revised  Statutes),  which  provides  that — 

When  proof  has  been  or  hereafter  is  filed  in  the  Pension  OflSce  during  the  life- 
time of  a  claimant,  establishing  to  the  satisfaction  of  that  Office  his  right  to  a  warrant 
for  military  services,  and  such  warrant  has  not  been,  or  may  not  be,  issued  until  after 
the  death  of  the  claimant,  and  all  such  warrants  as  have  been  heretofore  issued  sub- 
sequent to  the  death  of  the  claimant,  the  title  to  such  warrants  shall  vest  in  his 
widow,  if  there  be  one,  and  if  there  be  no  widow,  then  in  the  heirs  or  legatees  of 
the  claimant;  and  all  military  bounty-land  warrants  issued  pursuant  to  law  shall  be 
treated  as  personal  chattels  and  may  be  conveyed  by  assignment  of  such  widow, 
heirs,  or  legatees,  or  by  the  legal  representatives  of  the  deceased  claimant,  for  the 
use  of  such  heirs  or  legatees  only. 

The  decision  in  the  case  of  the  Heirs  of  Panter  Laws  (2  P.  D.,  o.  s., 
291),  and  cited  in  Digest  of  Pensions  and  Bounty  Lands  (1897,  page 
67),  which  held  that  ''a  warrant  issued  after  the  death  of  the  warran- 
tee is  void,"  is  hereby  overruled. 

The  question  of  the  date  of  soldier's  death,  while  imniateriaJ  as 
affecting  the  validity  of  the  warrant,  might  be  material  for  the  pur- 
pose of  showing  that,  in  case  he  died  prior  to  the  issue  of  the  warranty 
he  therefore  could  not  have  assigned  it. 

The  exact  date  of  his  death  is  not  definitely  established,  the  wit- 
nesses having  testified  that  he  died  in  1852. 

As  the  warrant  issued  was  valid,  it  devolves  upon  the  claimant  to 
prove  its  loss  or  destruction  before  a  new  warrant  can  be  issued  in  lieu 
thereof  under  the  provisions  of  section  2441,  R.  S. 

It  appearing  that  soldier's  service  entitled  him  to  a  warrant  for  160 
acres  instead  of  80,  a  warrant  for  the  additional  80  acres  was  issued  to 
claimant  by  Bureau  action  of  October  7,  1895. 

The  Department  is  of  the  opinion  that  the  evidence  in  this  case  did 
not  justify  the  Bureau  action  of  July  22,  1893,  rejecting  her  claim  on 
the  ground  stated,  but  that  further  evidence  should  have  been  called 
for,  showing  the  loss  or  destruction  of  the  warrant  issued  to  soldier  in 
1852. 

The  action  appealed  from  is  accordingly  reversed,  the  case  reopened, 
and  claimant  will  be  afforded  an  opportunity  to  prove  the  loss  or 
destruction  of  the  warrant  issued  to  soldier  February  26,  1852. 
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service— act  of  june  «7,  1890. 

John  G.  Muuck. 

Appellant  enlisted  April  6,  1865,  and  served  as  landsman  in  the  United  States  Navy 
until  April  5,  1868,  when  he  was  honorably  discharged,  and  under  the  circum- 
stances in  this  case  he  is  regarded  as  having  served  in  the  United  States  Navy 
for  a  period  of  ninety  days  during  the  war  of  the  rebellion. 

Assistant  Secretmy  F.  Z.  Campbdl  to  the  Commissioner  of  Pensions^ 

Februa^T^  26,  1902. 

John  G.  Mulick,  formerly  landsman,  United  States  Navy,  filed  a 
claim  for  pension  April  26, 1897,  alleging  heart  trouble,  pains  in  back, 
and  general  debility,  which  was  rejected  August  9, 1899,  in  the  follow- 
ing stated  language: 

Approval  for  rejection  on  the  ground  that  claimant's  service  did  not  aggregate 
ninety  days  of  actual  service  in  the  war  of  the  rebel' ion,  and  therefore  he  has  no 
title  to  pension  under  the  act  of  June  27,  1890. 

August  24,  1899,  the  claimant  filed  an  appeal  to  the  Department, 
contending  that  the  action  of  the  Bureau  was  erroneous  under  the  law 
and  the  ev^idence  in  the  case. 

The  second  section  of  the  act  of  June  27, 1890,  contains  the  following 
provision: 

That  all  persons  who  served  ninety  days  or  more  in  the  military  or  naval  sen'ice 
of  the  United  States  during  the  late  war  of  the  rebellion,  and  who  have  been  honor- 
ably discharged  therefrom,    *    *    * 

It  will  be  seen  that  the  issue  raised  by  this  appeal  is  whether  the 
claimant  had  ninety  days  service  during  the  war  of  the  rebellion  in  the 
Navy  of  the  United  States. 

In  the  case  of  John  Barley oung  (7  P.  D.,  453)  the  following  language 
was  used: 

It  is  a  well-known  historical  fact  that  war  was  practically  ended,  so  far  as  actual 
belligerency  w^as  concerned,  in  July,  1865  (case  of  Jeremiah  Butler,  7  P.  D.,  214).  ^ 
Active  hostilities  then  ceased,  as  they  ceased,  in  the  case  of  the  Mexican  war,  on 
February  2,  1848,  at  the  signing  of  the  treaty  (Instructions  to  the  Commissioner  of 
Pensions,  7  P.  D.,  240).  The  war  still  subsisted,  however,  and  pensionable  service 
may  have  been  rendered  thereafter,  both  in  and  during  the  war,  until  it  was  fhially 
terminated  as  a  status,  which  will  be  held  in  accordance  with  the  decision  of  the 
Supreme  Court,  cited  (The  Protector,  12  Wallace,  700)  to  be  August  20,  1866.  But 
the  question,  in  any  case,  whether  service  rendered  was  connected  with  the  war,  as 
part  of  its  operations,  is  one  of  fact,  and  as  such  is  governed,  in  proof,  by  legal  pre- 
sumptions the  same  as  in  other  cases.  In  view  oi  the  fact  that  belligerant  hostilities 
had  ceased  in  July,  1865,  it  will,  therefore  be  presumed  that  any  service  rendered 
after  that  time  was  not  rendered  in,  ^although  during  the  war  of  the  rebellion,  and 
the  burden  of  proof  is  upon  claimant  to  show  by  direct  and  positive  evidence  that 
the  service  rendered  thereafter  was  a  part  of  the  operations  of^the  war,  and  made  for 
the  attainment  of  the  purpose  declared  in  the  proclamation  of  August  20,  1866,  to 
have  been  finally  obtained. 
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The  records  of  the  Navy  Department  in  this  ease  show  the  following 
regarding  claimants  enlistment  and  service: 

John  G.  Mulick  enlisted  April  6,  1865,  and  served  as  a  landsman  on  the  Great 
Western  to  April  10,  1865;  on  the  Naiad  to  May  26,  1865;  on  the  Ouachita  to  July  3, 
1865;  on  the  Fair  Play  to  August  7,  1865;  on  the  Great  Western  to  August  24,  1865; 
on  the  Oneota  and  Catawba  to  September  30,  1865;  at  the  Mound  City  Station  to 
December  31,  1865,  and  on  the  Grampus  to  April  5,  1868,  when  he  was  dischai^ed. 

The  records  further  show: 

That  the  Fair  Play  was  attached  to  the  Mississippi  flotilla  until  August  8,  1865 
when  put  out  of  commission  at  Mound  City,  111. 

It  is  clear  that  the  facts  in  this  case  are  essentially  diflferent  from 
the  Barleyoung  case  {supra)  in  that  claimant  enlisted  prior  to  April  13, 
1865,  and  in  this  regard  differs  from  any  published  case  of  the  Depart- 
ment. His  enlistment  and  service  will  be  presumed  to  have  been  in 
and  during  the  war  of  the  rebellion.  (See  the  case  of  Franklin  S. 
Cowen,  7  P.  D.,  374.) 

In  May,  1899,  a  reviewer  of  the  Pension  Bureau  put  the  following 
slip  in  the  case: 

As  claimant  enlisted  prior' to  April  13, 1865,  there  can  be  no  doubt  that  he  enlisted 
for  the  war,  and  as  he  served  on  the  Fair  Play,  which  was  a  vessel  of  the  Mississippi 
flotilla,  which  was  distinctively  a  war  organization,  organized  and  maintained  for 
suppression  of  the  rebellion,  and  for  no  other  purpose,  said  service  should  be  counted 
in  reaching  an  aggregate  of  ninety  days*  service  in  the  war  of  the  rebellion. 

It  will  be  noted  that  this  claimant  was  on  the  JPair  Play  until  the 
day  before  it  was  put  out  of  commission,  and  that  he  was  on  the 
Ouachita  from  May  26,  1865,  to  July  3,  1865,  when  he  was  trans- 
ferred to  the  I^air  PI<iy.  It  is  shown  by  the  records  that  the  Ouachita 
was. in  the  Mississippi  River  off  Jefferson  Barracks  July  1,  2,  and  3, 
1865. 

It  is  conceded  that  from  April  6,  1865,  to  July  1, 1865,  the  claimant 
served  "during  the  war  of  the  rebellion,"  but  it  is  contended  that  any 
subsequent  service  was  not  for  the  purposes  of  such  war.  There  is 
nothing  in  the  case  to  show  that  the  character  of  the  service  rendered 
by  claimant  in  June,  1865,  differed  in  any  special  manner  from  that 
rendered  in  July,  1865.  He  was  under  the  same  enlistment,  com- 
manded by  the  same  officers,  in  the  same  locality,  and  performing  the 
same  duties.  No  authority  has  fixed  a  date  when  the  war  ended  for 
all  purposes  as  regards  the  Navy.  It  is  true  July  1,  1865,  has  gener- 
ally, for  pensionable  purposes,  been  fixed  as  the  date,  but,  as  was 
stated  in  the  Barleyoung  case  (mpra)^  it  is  a  question  of  fact  which 
must  be  determined  as  each  case  arises.  So  in  this  case  it  is  not 
intended  that  the  present  opinion  shall  be  considered  as  removing  the 
date  of  the  ending  of  the  war,  for  general  pensionable  purposes,  to  a 
later  date  than  July  1,  1865,  but  it  is  concluded  from  the  facts  and 
circumstances  in  the  case  under  eonsidemtion,  aided  by  the  presump- 
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tions  of  law  to  which  they  give  warrant,  that  this  claimant  should  be 
considered  as  serving  more  than  ninety  days  during  the  war  of  the 
rebellion  and  entitled  to  pension  under  the  act  of  June  27,  1890. 

Accordingly  the  action  of  the  Bureau  is  reversed,  and  the  papers 
are  returned  for  an  adjudication  of  the  claim  in  conformity  with  this 
opinion. 


rebating— practicb-pathoix)gt. 
Cassilly  C.  Cook. 

The  Bureau  issued  a  certificate  of  pension  at  the  rate  of  $15  per  month  (three-fourths 
total  of  rank  as  captain)  for  "Disease  of  heart,  result  of  typhoid  fever,"  con- 
tracted during  the  recent  war  with  Spain,  to  the  appellant  in  this  case,  but 
refused  to  accept  as  established  his  allegation  that  he  was  also  disabled  by  disease 
of  nervous  system  (neurasthenia)  as  a  result  of  such  fever. 

In  the  judgment  of  the  Department,  however,  it  is  clearly  shown  from  the  facts  pre- 
sented, the  evidence  adduced,  and  the  medical  authorities  cited  that  the  nervous 
affection  or  neurasthenia  which  wholly  disqualified  the  appellant  for  the  per- 
formance of  manual  labor  from  October  25.  1898,  the  date  of  his  discharge,  to 
May  1, 1900,  the  date  of  the  medical  examination  showing  recovery  from  neuras- 
thenia, was  without  doubt  a  sequel  of  the  typhoid  fever  of  service  origin. 

Held:  That  it  would  not  be  contrary  to,  or  inconsistent  with,  any  provision  of  law 
or  rule  of  practice  to  rerate  this  claim  so  as  to  allow  the  second-grade  rate  during 
the  time  the  appellant  is  shown  to  have  been  wholly  incapacitated  for  the  per- 
formance of  manual  labor  by  the  sequelae  of  typhoid  fever,  subsequent  to  the 
date  of  filing  his  application  for  pension. 

Assistant  Secretary  F,  L,  Campbell  to  the  Commissioner  of  Pensions^ 

February  28,  1902. 

Herewith  are  the  papers  in  the  case  of  Cassilly  C.  Cook,  late  cap- 
tain Company  M,  First  Ohio  Infantry  (war  with  Spain). 

This  case  has  heretofore  been  considered  by  the  Department  on  four 
separate  occasions,  both  upon  appeal  and  upon  motions  for  the  i*econ- 
sideration  of  a  decision  of  the  Department  affirming  the  action  of  the 
Bureau  originally  appealed  from. 

The  appellant  is  now  pensioned  at.  the  rate  of  %lb  per  month  (three- 
fourths  of  total  of  rank)  for  disease  of  heart,  result  of  typhoid  fever. 

It  appears  from  the  record  in  the  case  that  the  pensioner  was  not 
satisfied  with  the  rate  allowed  him  when  his  claim  was  adjudicated, 
and  that,  without  attempting  to  secure  a  rerating  of  his  pension  by 
the  Bureau,  he  appealed  directly  to  the  Department  from  the  action 
of  the  Bureau  in  the  premises,  contending  that  the  testimony  then  on 
file  m  the  case  showed  that  during  the  period  intervening  between 
November  2,  1898,  the  date  of  filing  his  original  declaration  for  pen- 
sion, and  March  25,  1900,  the  date  on  which  he  left  a  sanitarium  at 
which  he  had  been  treated  during  a  greater  portion  of  such  period,  he 
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was  SO  ill  from  the  effects  of  typhoid  fever  that  he  required  the  regu- 
lar and  constant  personal  aid  and  attendance  of  another  person;  and 
that  he  was  consequently  entitled  to  the  $72  rate  for  the  said  period  of 
sixteen  months  and  twenty-three  days,  but  that  no  change  in  the  exist- 
ing rate  of  $15  per  month  was  asked  for  the  time  subsequent  to  the 
date  of  his  discharge  from  the  said  sanitarium. 

The  Department  held,  however,  in  the  consideration  of  the  forego- 
ing contentions,  that  although  the  testimony  in  the  case  all  tended  to 
show  that  the  appellant  did  suffer  from  some  disease  of  his  nervous 
system  subsequent  to  his  muster  out  of  the  military  service,  which 
disease  was  evident!}'  due  to  the  attack  of  typhoid  fever  in  the  service, 
the  said  evidence,  as  well  as  the  claimant's  own  admissions,  clearl}^ 
showed  that  the  disease  in  question  was  of  a  temporary  character, 
covering  a  period  of  about  sixteen  months,  which  fact  alone  barred 
the  appellant  from  the  benefit  of  the  provisions  of  the  act  of  March  4, 
1890,  the  specific  terms  of  which  require  that  the  degree  of  disability 
shall  not  only  be  total,  but  that  it  shall  also  be  permanent  in  such 
degree  before  the  mte  therein  provided  can  be  allowed. 

The  appellant  readily  appreciated  the  force  of  this  argument,  and 
admitted  that  he  was  in  error  in  contending  for  either  the  $72  or  the 
$50  rate;  but,  in  a  motion  filed  October  19,  1900,  asked  for  the  recon- 
sideration of  his  aforesaid  appeal  and  the  decision  promulgated  thereon 
August  3,  1900,  under  the  provisions  of  the  act  of  March  3,  1883, 
which  provides,  among  other  things,  that  all  persons  who  have  become 
so  disabled  as  to  be  incapacitated  for  the  performance  of  manual  labor 
by  reason  of  disabilities  incurred  in  the  military  or  naval  service  of 
the  United  States  shall  receive  a  pension  at  the  rate  of  $30  per  month. 
And  it  was  contended  in  such  motion  that  the  degree  of  disability 
from  which  the  appellant  was  suffering  during  the  period  heretofore 
referred  to  comes  clearly  and  fully  within  the  purv-iew  of  the  act  of 
March  3,  1883. 

After  due  consideration  of  the  said  motion  and  the  requests  therein 
preferred,  the  Department  remanded  the  papers  in  the  case  to  the 
Bureau  with  the  following  statement: 

It  does  not  appear  that  the  question  as  to  the  rate  allowed  during  the  period  men- 
tioned by  the  pensioner  has  been  considered  by  the  Bureau,  and  as  his  statements 
relative  to  his  inability  to  perform  manual  labor  during  the  time  mentioned  appear 
to  be  sustained  by  the  evidence  which  was  on  file  in  the  case  w^hen  the  present  rate 
was  allowed,  the  claim  was  returned  to  the  Bureau  for  consideration  of  said  evidence 
and  for  a  report  on  the  contention  of  the  appellant. 

In  compliance  with  directions  of  the  Department,  as  above  set  out, 
the  Bureau  submitted  the  following  report,  dated  January  23, 1901: 

A  motion  for  a  reconsideration  of  the  adverse  decision  of  the  Department  in  this 
case  has  been  filed  and  the  papers  have  been  returned  for  a  further  consideration  of 
the  evidence  and  a  report  on  the  contention  of  the  appellant. 
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The  contention  in  the  original  appeal  was  to  the  effect  that  the  claimant  had  been 
wholly  disabled  by  nen-ous  prostration,  etc.,  and  required  aid  and  attendance  from 
November  2,  1898,  the  date  of  filing  his  claim,  to  March  25,  1900,  the  date  on  which 
he  left  a  sanitarium  where  he  had  been  under  treatment  for  some  monthf,  and  that 
he  w^as  therefore  entitled  to  the  rating  of  |72  per  month  during  that  period.  In 
the  motion  for  reconsideration  it  is  contended  that  at  least  second  grade  should  be 
allow*ed  over  said  i)eriod. 

The  Department  states:  "It  does  not  appear  that  the  question  as  to  the  rate 
allowed  during  the  period  mentioned  by  the  pensioner  has  been  considered  by  the 
Bureau,"  and  adds  that  "his  statements  relative  to  his  ability  to  perform  manual 
labor  during  the  time  mentioned  appear  to  be  sustained  by  the  evidence  which  was 
on  file  in  the  case  when  the  present  rate  was  allowed." 

It  will  be  observed,  however,  that  the  claimant  merely  alleged  in  his  original  dec- 
laration that  he  had  **  contracted  typhoid  fever  causing  disease  of  heart  and  general 
debility."  This  declaration  was  executed  November  1,  1898,  one  week  after  his  dii»- 
chai^e  from  the  service.  On  October  25,  1898,  the  date  of  discharge,  Dr.  H.  E. 
Twit^jhell,  the  assistant  surgeon  of  the  regiment,  certified:  **Has  just  recovered  from 
typhoid  fever  and  is  in  a  debilitated  condition.  Recovery  perfect,"  On  October 
28, 1898,  Dr.  James  T.  Whittaker  stated  that  he  found  the  claimant  that  day  "affected 
with  subacute  myocarditis,  probably  the  sequel  of  typhoid  fever;"  and  he  added  ai» 
a  poHti*cript:  "In  my  opinion,  Captain  Cook  should  be  sent  to  a  convalescent  hospital 
for  a  month  or  two."  There  was  therefore  no  evidence  that  nervous  prostration 
existed  at  or  immediately  after  the  claimant's  discharge  from  the  service,  and  he 
made  no  claim  on  that  account.  In  an  afiidavit  executed  January  10,  1899,  Dr.  J. 
E.  Boylan,  who  was  second  lieutenant  in  the  claimant's  company  during  its  8er\*ioe, 
testified  that  the  claimant  had  contracted  typhoid  fever,  "  very  much  disabling  him 
at  the  time,  and  affecting  his  heart  before  discharge,"  he  believed,  but  he  stated 
nothing  as  to  the  claimant's  condition  after  his  discharge. 

The  claim  api)earH  to  have  been  reached  in  its  order  for  adjudication  in  April,  1899, 
when  the  first  calls  were  made  for  evidence.  A  medical  examination  was  ordered  in 
September,  1899,  but  the  claimant's  notice  was  returned  "unclaimed."  Another 
examination  was  onlered  at  his  own  special  request  in  December,  1899,  before  the 
board  at  Alma,  Mich.,  where  he  then  was  in  a  sanitarium,  but  he  failed  to  appear  for 
the  examinati(m  and  has  furnishe<l  no  explanation  except  that  he  "was  unable  to 
appear,"  although  it  is  shown  that  he  remained  continuously  at  said  sanitarium  from 
about  October  9,  1899,  to  March  25,  1900.  The  first  and  only  official  examination  of 
this  claimant  was  made  by  a  l)oard  of  surgeons  on  May  1, 1900,  eighteen  months  after 
his  claim  was  fiUnl,  in  this  city,  where  it  appears  he  has  since  resided  and  engagetl  in 
the  practice  of  his  profession  as  a  lawyer. 

The  report  of  tliis  official  examination  showo<l  some  increase  in  the  area  of  cardiac 
dullness  and  a  systolic*  bniit;  there  was  no  cyanosis,  dyspncea,  or  oedema.  The  boanl 
further  stated:  "  Is  active  in  mind,  and  body  is  well  nourished.  Muscles  fairly  firm. 
*  *  *  Is  not  tremulous.  Xo  arcus  senilis.  Skin  smooth  and  elastic.  Does  not 
suffer  from  general  debility." 

Upon  this  report  and  in  accordance  with  the  legal  approval  the  rating  of  $15  per 
month  (three-fourths  of  a  captain's  total)  was  allowed  for  disease  of  heart  result  of 
typhoid  fever.  The  allege<l  general  debility  was  rejecte<l  on  the  ground  that  it  was 
"not  shown  since  filing,"  meaning  thereby  that  a  considerable  degree  of  permanent 
disability  therefrom  had  not  existed.  Moreover,  it  is  not  the  practice  to  approve  for 
general  debility  under- the  general  law  even  where  it  is  apparently  shown;  its  cauae 
is  determined  and  the  approval  and  rate  are  made  therefor. 

The  pensioner  is  evidently  satisfied  with  the  amount  of  his  rating  since  March  25, 
1900,  when  he  left  the  sanitariun).  Ilis  contention  is,  as  already  noted,  to  the  effect 
that  he  was  entitled  during  *'a  jHjriod  of  sixteen  months  and  twenty-three  days"  to 
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a  higher  rating.  He  does  not  cxtntend  that  this  higher  rating  wks  justified  by  the 
(lit^eflfie  of  heart  for  which  he  was  pensioned  but  by  the  nervous  prostration — an  affec- 
tion which  he  did  not  allege  in  his  declaration,  was  of  uncertain  origin  and  only  tem- 
porary. For  these  very  reasons,  evidently,  the  question  as  to  the  allowance  of  a 
hiieher  or  additional  rating  was  not  presented  or  considered. 

The  "debilitated  condition  "  referred  to  by  the  surgeon  at  the  time  of  the  claimant's 
diEichaige,  when  recovery  from  typhoid  fever  was  "perfect,"  and  the  **  general  debil- 
ity" alleged  as  one  of  the  results  of  typhoid  fever,  did  not,  evidently,  refer  to  this 
affection  of  the  nervous  system,  because  the  contemporary  testimony  does  not  show 
that  said  affection  existed  at  that  time.  Further,  it  is  not  satisfactorily  shown  by 
the  testimony  subsequently  filed  that  this  affection  had  any  real  relation  to  the  attack 
of  typhoid  fever. 

Nearly  all  of  this  testimony  appears  to  have  been  prepared  and  typewritten  by  the 
claimant  or  under  his  supervision,  and  this  was  done,  apparently,  after  April  26, 1900, 
when  he  personally  called  up  his  claim.  There  are  several  discrepancies  to  be  noted 
in  the  testimony.  For  example,  while  Dr.  Whittaker  only  certified  on  October  28, 
1898,  that  he  found  subacute  myocarditis,  in  his  affidavit  (as  prepared)  he  is  made 
to  state  that  on  said  date  the  claimant  was  "in  a  greatly  debilitated  condition,  men- 
tally and  physically,  requiring  constant  medical  attention,  and  the  attendance  of 
nurses."  The  correspondence  filed  with  the  case  shows  that  about  the  time  Dr. 
Whittaker  signed  this  affidavit  he  was  or  had  been  seriously  ill.  The  conflicting 
(lutes  are  also  numerous. 

From  this  reconsideration,  however,  there  seems  to  be  a  possibility  that  the  tem- 
porary affection  of  the  nervous  system  had  some  relation  to  the  attack  of  typhoid 
fever.  If  this  were  established  an  additional  rating  for  a  short  period  would  be  war- 
ranted. But,  as  already  shown,  there  are  grave  doubts  and  marked  discrepancies  in 
the  way.  It  is  therefore  recommended  that  the  case  be  referred  for  a  thorough  spe- 
cial examination  to  determine  the  actual  facts  and  the  merits  of  the  contention.  The 
several  affiants  should  be  cross-examined,  transcripts  of  the  hospital  and  sanitarium 
records  should  be  secured,  and  particular  inquiry  should  be  made  as  to  the  claimant's 
mental  and  nervous  temperament  prior  to  enlistment  and  from  time  to  time  subse- 
quent to  h is  discharge.  The  probability  of  other  exciting  or  etiological  factors  should 
be  investigated. 

The  Department  approved  of  the  suggestion  in  the  foregoing  report 
as  to  the  propriety  of  having  a  special  examination  held  in  the  case 
with  a  view  to  determining  "the  actual  facts  and  merits  of  the  con- 
tentions" of  the  appellant,  for  which  purpose  the  papers  in  the  case 
were  remanded  to  the  Bureau  March  8,  1901,  with  instructions  that 
when  the  reports  of  the  special  examiners  had  been  received  and  duly 
considered  all  of  the  papers  in  the  case,  together  with  a  statement  as 
to  the  conclusions  reached  by  the  Bureau  in  the  light  of  the  new  evi- 
dence adduced  upon  special  examination,  should  be  retransmitted  to 
the  Department.  These  instructions  were  complied  with  July  29, 
1901,  and  report  made  as  follows: 

The  reports  of  the  special  examination  in  this  case  have  been  examined.  While 
they  do  not  fully 'dear  up  the  discrepancies  as  to  dates  and  facts,  it  is  believed  they 
way  be  accepted  as  the  basis  for  action  upon  the  present  point  in  contention — that  is, 
the  claim  for  rerating  from  November  2,  1898,  the  date  of  filing,  to  March  25,  1900, 
the  date  on  which  the  claimant  left  the  Alma  Sanitarium  the  second  time. 

In  the  first  place  it  will  be  noted  that  there  is  no  entablished  authority  for  a  re- 
rating  over  such  a  period  as  is  claimed  in  this  case.     Under  the  regular  practice  any 
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rating  allowed  from  the  date  of  filing,  or  from  the  date  of  discharge,  most  continae 
at  least  to  the  date  of  the  first  medical  examination.  According  to  the  claimant's 
statements  that  he  is  satisfied  with  his  present  rating  from  March  25,  1900,  it  is  e^'i- 
dent  that  a  rerating  can  not  be  allowed  for  the  period  from  the  date  of  filing  to  May 
1,  1900,  the  date  of  the  medical  examination.  Should  it  be  determined,  however,  as 
contended,  that  a  higher  rating  is  warranted  for  the  shorter  period  to  March  25, 
1900,  a  rating  in  excess  of  the  officer's  total  should  not  be  allowed,  for  it  has  been 
held  by  the  Department  that  "  disabilities  must  be  permanent  in  order  to  receive  a 
grade  rating."  In  fact,  the  Department  on  August  3,  1900,  affirmed  the  action  of  the 
Bureau  in  this  case  on  the  ground  of  the  temporary  character  of  the  disability  on 
which  the  contention  for  the  rating  of  $72  was  based. 

While  it  appears  that  the  claimant  suffered  from  a  condition  of  neurasthenia  for 
some  time  after  the  attack  of  typhoid  fever,  which  is  shown  by  the  record,  it  is  not 
clear  that  the  condition  was  an  immediate  sequel  thereof  or  that  it  is  wholly  attribu- 
table to  that  cause.  The  testimony  of  the  claimant's  brother,  Clifford,  and  that  of 
Dr.  Rowe  and  others,  indicate  that  he  was  worried  by  business  resjwnsibilities.  The 
brother,  Clifford,  stated  that  he  thought  another  brother,  Theodore,  had  worried  the 
claimant.  Theodore  was  not  a  witness  or  deponent  in  the  case,  and  it  is  unfortunate 
that  his  statement  was  not  secured.  Moreover,  although  temporary  the  nervous 
trouble  was  not  continuous  in  any  definite  degree  during  the  period  in  contention. 
The  claimant  stated  before  Spetnal  Examiner  (rrannis  that  doubtless  in  the  early 
part  of  1899  he  tried  to  prepare  some  cases  for  trial.  This  indicates  that  he  was  not 
wholly  disabled.  A  marked  outbreak  of  nervous  trouble  seems  to  have  occurred  in 
the  spring  of  1899,  and  in  August  or  September  of  that  year  **  acute  mania  "  developed. 

In  my  opinion  the  rating  allowed  was  approximately  commensurate  with  the  aver- 
age extent  of  permanent  disability  fairly  attributable  to  the  claimant's  military 
service. 

The  Department,  however,  did  not  fully  concur  in  the  conclusions 
of  the  Bureau,  as  above  set  out;  but — after  carefully  considering'  the 
various  phases  of  the  case,  as  affected  by  the  law,  the  established  prac- 
tice in  analogous  cases,  and  the  evidence  on  file,  especially  that  adduced 
upon  special  examination — concluded  that,  in  view  of  the  fact  that  but 
one  medical  examination  had  been  made  of  the  soldier  since  his  original 
declaration  was  filed,  and  the  conditions  described  in  the  certificate  of 
such  examination  were  not  satisfactory,  another  medical  examination 
of  the  appellant  was  advisable.  And  the  papei*s  in  the  ca^  were, 
accordingly,  on  September  14,  1901,  again  remanded  to  the  Bureau 
with  the  request  that  the  pensioner  should  be  ordered  before  some 
board  other  than  the  one  by  which  he  had  theretofore  been  examined. 

The  idea  in  having  another  medical  examination  made  of  the  appel- 
lant was,  primarily,  to  secure  a  more  definite  and  satisfactory  descrip- 
tion of  the  condition  of  his  heart,  as  it  was  then  thought  that  if  the 
facts  revealed  at  the  said  test  medical  examination  justified  such  action 
a  rerating  that  would  be  entirely  satisfactoiy,  both  to  the  pensioner 
and  to  the  Government,  might  be  granted  for  disease  of  heart  alone^ 
and  thus  avoid  an  action  in  the  premises  that  would  involve  a  more  or 
less  radical  departure  from  the  established  methods  of  adjudicating 
claims  of  this  character. 

It  was  stated,  however,  in  the  aforesaid  departmental  communication 
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of  September  14,  1901,  remanding  the  papers  in  the  ease  for  another 
medical  examination  of  the  appellant,  that: 

Although  the  act  of  March  3,  1883,  does  not  state  in  terms  that  the  degree  of  disa- 
bility warranting  the  allowance  of  the  second  grade  rate  must  be  permanent  in  such 
degree,  it  has,  however,  long  been  held  that  it  was  not  the  intent  of  the  said  act  to 
provide  the  rate  in  question  for  a  condition  of  varying  intensity  and  of  indefinite 
existence.  And  while  it  has  not  been  the  practice  to  make  an  approval  for  a  certain 
sequence  of  an  established  cause  for  a  more  or  less  indefinite  period,  increase  the 
rate  during  such  period,  and  then  eliminate  said  sequence  from  the  approved  pen- 
sioned cause  or  causes  and  reduce  the  rate  accordingly,  it  is,  nevertheless,  believed  that 
it  would  not  be  contrary  to,  or  inconsistent  with,  either  the  law  or  practice  to  vary  such 
practice  in  cases  where  the  alleged  relation  of  cause  and  effect  between  certain  disa- 
bilities can  be  clearly  traced  and  the  time  involved  in  the  case  under  consideration  is 
sufficiently  long  to  justify  a  temporary  change  in  rate,  and  its  duration  can  be  satis- 
factorily determined  from  the  facts  presented. 

It  is  stated  in  the  recent  report  of  the  Bureau  in  the  premises — dated  July,  29, 1901 — 
that  should  it  be  determined  that  a  higher  rating  is  warranted  from  date  of  filing  to 
March  25,  1900,  a  rating  in  excess  of  the  officer's  total  should  not  be  allowed.  In 
this  view  the  Department  would  fully  concur,  except  in  so  far  as  the  period  for  which 
such  higher  rating  should  be  allowed  is  concerned,  were  the  disease  of  heart  the  only 
cause  of  disability  to  be  considered.  And  it  is  for  this  reason  that  the  Department 
is  of  the  opinion  that  a  careful  and  thorough  medical  examination  should  be  made 
of  the  appellant's  heart.  Besides  which  it  would  be  ver>'  unusual  to  change  a  rate 
of  pension  from  <my  date  other  than  the  date  of  a  medical  examination,  or  the  date 
of  some  act  of  Congress  expressly  providing  for  such  change  in  rate.  Furthermore, 
the  appellant's  supposed  satisfaction  "  with  his  present  rating  from  March  25, 1900," 
as  per  said  report  of  the  Bureau,  has  nothing  to  do  with  the  case — an  appellant's 
satisfaction  or  dissatisfaction  with  whatever  rates  may  be  adjudged  as  proper  not  being 
regarded  as  sufficient  to  determine  the  question  at  issue  in  any  case — such  questions 
being  determined  by  the  facts  presented. 

In  a  brief  of  the  case  only  recently  filed  the  appellant  contends  that  inasmuch  as 
he  was  treated  in  private  hospitals  or  sanitariums  during  the  greater  part  of  the  time 
intervening  between  November  2,  1898,  the  date  of  his  discharge,  and  May  1,  1900, 
the  date  on  which  he  was  examined  by  aboard  of  United  States  examining  surgeons, 
for  ** nervous  prostration"  (neurasthenia),  resulting  from  the  typhoid  fever  accepted 
as  of  service  origin:  which  neurasthenic  condition  wholly  disqualified  him  for  the 
performance  of  any  professional  or  manual  labor,  he  should  have  been  allowed  the 
second  grade  rate  for  such  period  of  time. 

It  does  not  appear  that  the  Bureau  has  ever  definitely  passed  upon  this  phase  of 
the  case,  and  it  is  by  reason  of  this  fact  that  it  is  desired  by  the  Department  that 
when  the  report  hereinafter  directed  to  be  made  is  submitted  it  shall  embrace  a  full 
and  explicit  statement  as  to  whether  or  not  the  aforesaid  neurasthenia  can,  in  the 
judgment  of  the  medical  referee,  be  accepted  as  a  sequence  of  the  enteric  fever. 

The  appellant  was  not  examined  pursuant  to  these  instructions  until 
December  7,  1901,  as  he  was  temporarily  absent  from  the  country  at 
the  time  the  order  for  such  examination  was  first  issued. 

The  findings  of  the  examining  surgeons  at  this  examination  were  to 
the  effect  that  the  area  of  cardiac  dullness  was  increased  downward 
and  toward  the  sternum;  rhythm  irregular  and  force  diminished; 
systolic  bruit  over  the  mitral  valve,  other  valves  normal;  mitral  stenosis 
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with  hypertrophy  of  left  ventricle:  no  dilatation,  cedema  or  cyanosis, 
but  dyspnoea  after  exercise. 

There  was  no  evidence  of  any  disease  of  the  central  nervous  system. 
The  mental  condition  of  the  pensioner  was  "first  class,"  and  his 
memory  was  unimpaired.  No  history  of  any  form  of  paralysis  or  of 
paresis  was  obtained,  and  there  were  no  disturbances  of  the  special 
senses. 

The  following  additional  report  of  the  Bureau,  dated  December  24, 
1901,  was  submitted  with  the  return  of  the  papers  in  the  case  to  the 
Department,  as  directed: 

The  instructions  of  the  Department  dated  September  14,  1901,  included  a  request 
for  a  test  medical  examination  to  be  made  with  special  reference  to  the  condition  of 
the  claimant's  heart. 

These  instructions  also  call  for  an  additional  report,  in  the  light  of  the  findings  of 
the  examining  surgeons,  first,  upon  the  question  of  the  propriety  of  the  present  rate 
of  pension,  and,  second,  as  to  whether  the  alleged  nervous  prostration  or  neurasthe- 
nia may  properly  be  accepted  as  a  result  of  the  typhoid  fever  of  ser\-ice  origin. 

The  test  examination  was  made  on  December  7,  1901,  by  the  board  at  Madison- 
ville,  Ohio,  and  their  report  is  now  in  the  case.  It  is  proper  to  state  that  the  delay 
in  securing  the  examination  was  not  the  fault  of  the  Bureau,  but  was  due  to  the  fre- 
quent change  of  residence  of  the  claimant. 

The  examining  surgeons  at  Madisonville,  Ohio,  evidently  made  a  thorough  physi- 
cal examination  of  the  claimant,  as  shown  by  their  certificate.  In  rating  for  the 
pensioned  disability,  disease  of  the  heart,  they  recommend  fifteen-eighteenths,  and 
state  "  Heart  rating  is  given  for  rank  of  captain.'* 

After  a  careful  review  of  the  description  of  the  heart's  condition,  as  shown  by  this 
report,  and  considering  the  same  in  connection  with  the  rating  recommende<l,  it  is 
my  opinion  that  the  present  rate,  $15  (three-fourths  of  a  captain's  total),  is  adequate 
for  the  disease  of  heart  result  of  typhoid  fever  for  which  this  officer  is  pensioned. 

Respecting  the  etiology  of  the  alleged  nervous  prostration  or  neurasthenia, 
alleged  to  have  been  a  result  of  the  typhoid  fever,  and  for  which  an  additional  pen- 
sion is  claimed  during  an  intermediary  period  of  about  sixteen  months,  it  was  stated 
in  the  medical  opinion  from  this  Bureau,  dated  July  29,  1901:  *' While  it  appears 
that  the  claimant  suffered  from  a  condition  of  neurasthenia  for  some  time  after  the 
attack  of  typhoid  fever,  which  is  shown  by  the  record,  it  is  not  clear  that  the  condi- 
tion was  an  immediate  sequel  thereof  or  that  it  is  wholly  attributable  to  that  cause.** 
Then  follow  references  to  certain  portions  of  the  testimony  tending  to  support  the 
position  of  the  Bureau  on  this  question. 

There  is  no  reason  now  to  change  or  modify  the  above-quoted  opinion.  It  is  per- 
fectly clear  from  the  test  medical  examination,  from  the  supplemental  report  by 
Special  Examiner  Grannie,  filed  December  4,' 1901  (made  in  response  to  a  telegram 
from  the  honorable  Commissioner) ,  and  from  much  other  testimony  in  the  case  that 
this  claimant  is  not  now  a  sufferer  from  neurasthenia.  No  new  evidence  has  lieen 
filed  since  July  29,  1901,  which  wnll  aid  the  Bureau  in  arriving  at  a  more  definite 
conclusion  on  the  question  of  the  etiology  of  the  alleged  temporary  neurasthenia. 

As  will  be  observed,  the  Bureau  is  still  undecided  as  to  the  pro- 
priety of  accepting  the  alleged  neurasthenia  a.s  a  pathologic  sequel  of 
the  tj^phoid  fever  of  service  origin,  but  is  unable  to  suggest  any  other 
probable  factor  in  the  etiology  thereof,  except  the  fact  that  the  testi- 
mony of  one  of  the  appellant's  brothers  and  of  several  other  aflBants  in 
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the  case  indicate  that  he  was  worried  by  business  responsibilities. 
Belative  to  this  phase  of  the  question,  the  appellant  says: 

It  is  proven  these  did  not  exist  in  fact,  were  parely  imaginary,  and  proof  of  claim- 
ant's impaired  mental  and  physical  condition.^  Prior  to  said  typhoid  fever  when 
claimant  in  fact  had  ''business  responsibilities,"  it  is  proven  claimant  was  able  to 
assume  them  without  worry. 

It  is  not  impossible — or,  indeed,  improbable — that  the  claimant  did 
worry  more  or  less  about  his  business  aflfairs  subsequent  to  his  muster 
out  from  the  service,  as  it  is  shown  by  the  evidence  in  the  case  that 
prior  to  his  enlistment  he  was  actively  engaged  in  the  practice  of  his 
profession  as  a  lawyer;  but,  from  the  large  amount  of  reliable  medical 
evidence  on  file  as  to  his  mental  condition  immediately  after  his  dis- 
cbarge, and  the  opinions  expressed  by  the  physicians  who  gave  such 
evidence  as  to  the  probable  cause  of  the  conditions  referred  to,  it 
would  seem  much  more  probable  that  his  ^^  worry"  was  due  to,  instead 
of  the  cause  of,  bis  said  mental  condition.  Furthermore,  in  a  given 
case,  where  an  efficient,  recognized,  and  demonstrable  cause  of  an 
existing  condition  is  clearly  established,  it  seems  useless  to  search  for 
some  other  and  much  less  efficient  factor  in  the  production  of  such 
condition,  especially  one  that  is,  at  best,  but  theoretical.  At  any  rate, 
a  factor  that  is  regarded  as  wholly  sufficient  to  have  caused  the  condi- 
tions complained  of  in  this  case  having  been  fully  established,  it  can 
not  be  outweighted  by  a  theory  that  is  wholly  suppositious,  or,  as  the 
appellant  has  suggested,  purely  imaginary.  In  other  words,  ''an 
ounce  of  fact  is  worth  a  pound  of  theory." 

It  must  not  be  understood,  however,  that  the  Department  intends — 
by  the  foregoing  statesments  in  regard  to  the  alleged  ''worry"  by  the 
claimant  over  business  responsibilities— to  question  for  one  moment 
the  correctness  of  the  views  of  the  various  writers  and  recognized 
authorities  upon  diseases  of  the  nervous  sj'^stem  as  to  business  worries 
and  anxieties,  long-sustained  mental  efforts,  or  great  mental  shock 
being  possible  predisposing  or  exciting  factors  in  the  etiology  of  cer- 
tain neuroses.  What  was  said  applies  wholly  to  the  question  at  issue 
in  the  case  at  bar,  as  such  case  is  to  be  determined  in  accordance 
with  the  facts  presented  in  the  case  and  the  most  recent  and  enlight- 
ened views  of  the  medical  profession  as  to  the  pathology  of  typhoid 
fever. 

In  a  communication  dated  September  2,  1901,  the  appellant  says,  in 
part: 

Claimant  does  not  ask  a  grade  ratinjr  of  $72  per  month,  but  an  additional  $^^  per 
month  from  November  2,  1898,  to  May  1,  1900.  The  Department's  affirintitlon, 
August  3,  1900,  of  the  Bureau's  action  does  not  bear  on  claim  now  submitted  Tor 
intermediary  rerating.  The  medical  referee's  citations  of  law  are  wholly  irrelevant 
to  the  issue  presented.  No  legal  technical  obstacles  prevent  the  consideration  of  this 
claim  under  the  act  of  March  3, 1883,  which  act  is  clearly  applicable  in  determination 
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of  this  claim.  The  question  then  presented  in,  Is  claimant  entitled  to  rerating  at  $30 
per  month  from  date  of  filing  pension  claim  November  2,  1898,  to  date  of  medical 
examination  May  1,  1900?  Does  the  testimony  adduced  warrant  such  rerating? 
Careful  reading  of  the  26  affidavits  submitted,  the  Department's  special  examination 
of  a  number  of  the  affiants,  prove  conclusively  claimant  contracted  typhoid  fever  in 
the  I'nited  States  volunteer  service;  at  time  of  muster  out  of  service,  November  25, 
1898,  he  was  suffering  from  typhoid's  sequelpe;  that  continuously  thereafter  to  time 
of  medical  examination.  May  1,  1900,  he  was  by  reason  of  said  sequelae  of  typhoid — 
namely,  severe  heart  affection  and  nervous  prostration — totally  disqualified  for  the 
performance  of  manual  and  professional  labor,  was  under  the  care  and  attention  of 
physicians  and  trained  nurses  at  a  necessary  expense  of  nearly  |1,400.  While  said 
original  affidavits  were  ex*parte  tet^timony,  the  Bureau's  special  examination  fully 
corroborates  all  material  statements  therein.  -  All  of  claimant's  affiants  are  certified 
to  by  the  spettial  examiners  as  of  "good"  or  "excellent"  reputation.  J.  T.  Whit- 
taker,  M.  D.,  deceased,  late  president  American  Medical  Association,  Joseph  Ran- 
schoff,  M.  D.,  F.  R.  C.  S.,  Brooks  F.  Beel)e,  M.  D.,  and  Joseph  T.  Boy  Ian,  M.  D., 
are  men  of  preeminent  standing  and  reputation.     *    ♦    * 

All  affiants  concur  in  essentials  in  all  the  material  facts  in  the  sum  and  substance 
of  this  claim,,  namely,  that  claimant  contracted  typhoid  in  the  service;  that  he  suf- 
feted .  aeve^l^frpljil  .t^e  sequelfe  thereof  for  nearly  twenty-one  months  thereafter; 
that  he  was  totally  unable  by  reason  thereof  to  perform  manual  and  profttssionai 
labor;  that  he  was  almost  continuously  under  the  needful  care  of  physicians  and 
trained  nurses,  incurring  great  expense  therefor;  that  May  1, 1900,  he  was  found  l>y 
the  Government's  medical  examination  suffering  from  typhoid  sequelse,  and  so  late 
as  July,  1901,  he  has  been  compelled  to  engage  medical  services  in  treatment  for 
heart  weakness,  result  of  said  typhoid  fever.  All  these  indisputable  facts  bring  the 
case  clearly  within  the  provision  of  the  act  of  March  3,  1883,  and  warrant  rerating 
from  November  2, 1898,  to  May  1,  1900,  at  rate  of  $30  per  month,  which  rerating  is 
respectfully  asked. 

The  essential  features  of  the  appellant's  statement  that  he  was  almost 
continuously  under  the  care  of  physicians  and  trained  nurses  for  a 
period  of  nearly  twenty -one  months  are  quite  fully  corroborated  bj- 
the  ex  parte  evidence  on  tile  in  the  case,  but  it  is  believed  that  the 
statements  of  some  of  the  affiants  are  more  or  less  exaggerated. 

In  a  brief  of  his  case  submitted  October  19,1900,  the  appellant  sa^'s 
in  part: 

The  abundant,  indisputable  testimony  presented  in  said  claim  No.  1003247  consists 
of  the  evidence  of  eightT  of  Cincinnati's  foremost  physicians,  four  other  prominent 
.  physicians,  two  of  whom  were  in  the  United  States  service,  the  medical  superin- 
tendent of  College  Hill,  Ohio,  Sanitarium,  the  medical  superintendent  and  assistant 
medical  superintendent  of  the  Alma,  Mich.,  Sanitarium  and  nurses  and  attendants, 
proving  conclusively  total  disability  during  the  periods  stated.  Said  testimony  is 
summarized  as  follows: 

Appellant  contracted  typhoid  fever  while  serving  as  captain  in  said  volunteer  sen- 
ice  at  Femandina,  Fla.,  August  5,  1898,  was  taken  some  days  later  to  United  States 
hospital,  Fort  Thomas,  there  a  patient,  and  treated  by  United  States  surgeons  and 
nurses  until  discharged  October  1 ,  1898. 

It  is  ccmclusively  proven  by  testimony  of  James  T.  Whittaker,  M.  D.,  JuHils  Eich- 
l)erg,  M.  D.,  Joseph  E.  Boylan,  M.  D.,  all  practicing  physicians  of  Cincinnati,  from 
tlveir  personal  professional  medical  examinations  of  appellant  at  time  of  said  dis- 
charge and  during  four  weeks  thereafter,  that  he  was  but  partially  convalescent  from 
said  typhoid  fever,  in  no  condition,  by  reason  of  mental  and  physical  debility  result- 
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ing  therefrom,  to  leave  said  hospital,  and  that  his  constant  medical  care  and  atten- 
tion thereafter  by  physicians,  nurses,  and  attendants  was  absolutely  necessary. 

The  testimony  of  Dr.  Williams,  me<lical  superintendent  of  College  Hill  Sanita- 
rium, Ohio,  where  appellant  was  taken  for  treatment  upon  advice  of  said  physicians, 
testifies  to  appellant^s  complete  mental  and  physical  prostration,  total  helplessness, 
and  the  necessity  for  regular  and  constant  attendance  upon  him  of  nurses  and  attend- 
ants. E.  S.  Pettyjohn,  M.  D.,  me<li(al  superintendent  of  Alma  Sanitarium,  Michigan, 
and  his  medical  assistant,  H.  J.  Thomp.<?on,  M.  D.,  of  said  sanitarium,  establish 
beyond  question  that  during  entire  period  of  nine  and  one- half  months  this 
appellant  was  a  patient  in  said  sanitarium;  he  was  under  the  daily,  constant,  and 
necessary  care  and  attention  of  said  medical  superintendent  and  his  medical  assistant 
and  was  subject  to  daily  and  constant  therapeutical  and  other  approved  medical  treat- 
ment for  complete  nervous  exhaustion  and  mental  and  physical  disability  resultant 
from  said  typhoid  contracted  as  aforesaid.  The  testimony  of  nurses — namely,  Unit^nl 
States  nurse  Rhoads,  J.  H.  Bates,  jr.,  Edward  G.  Overbeck,  and  others  who  nursed 
and  attended  this  appellant — that  he  was  wholly  and  totally  incapacitated  and  help- 
less from  typhoid  disease  contracted  in  the  service  and  line  of  duty  and  roquireil 
their  regular  personal  aid  and  attendance;  the  evidence  of  Mrs.  Col.  James  M. 
Schoonmaker  and  Clifford  S.  Cook,  both  of  Pittsburg,  Pa.,  sister  and  brother  respect- 
ively of  appellant;  the  testimony  of  Dr.  Griess  of  the  Cincinnati  hospital,  Brooks  F. 
Beebe,  M.  D.,  formerly  United  States  marine  surgeon,  Cincinnati,  John  W.  Leon- 
ard, M.  D.,  Arthur  D.  Weakley  of  Washington,  D.  C,  Dr.  Zenner,  Dr.  Frank  H. 
Rowe  of  Cincinnati,  and  others,  corroborated  in  every  detail  and  particular  the  tes- 
timony of  before-mentioned  deponents  as  to  the  total  disability  and  helplessness 
during  said  period  from  typhoid  contract€d  in  the  service  and  line  of  duty  as 
aforesaid. 

Testimony  herein  proves  appellant  prior  to  said  typhoid  fever  was  naturally  of 
strong  constitution,  robust  health,  of  industrious  temperate  habits,  mental  and  phys- 
ical condition  unimpaired,  a  member  of  the  Ohio  bar  in  active  practice;  had  held 
numerous  responsible  private  and  public  trusts,  among  the  latter  the  presidencies  oi 
the  Ohio  State  Board  of  Pardons,  the  Cincinnati  Board  of  Park  Trustees,  the  Ohio 
Club;  that  he  individually  recruited  two  companies  of  106  enlisted  men  each  for  the 
First  Ohio  Volunteer  Infantry  in  the  late  war  and  commanded  one  company;  has  been 
totally  incapacitated  for  all  manual  and  professional  labor  from  date  of  contracting 
said  typhoid  fever,  August  5,  1898,  to  March  15,  1900,  and  that  he  continuously  has 
been  under  regular  care  of  physicians  and  nurses. 

And  in  a  subsequent  memorandum,  filed  November  30, 1901,  he  said: 

The  objection  made  by  the  Department  in  this  case  is  that^the  official  examination 
taken  some  time  after  the  discharge  of  the  officer  shows  him  entitled  to  no  more 
than  the  rate  which  he  is  now  receiving.  He  claims  for  an  intermediary  period  to 
be  entitled  to  not  less  than  $30  a  month,  and  proves  this  claim  by  evidence  of  the 
most  convincing  character,  showing  that  he  was  totally  disable<l  from  the  i)erform- 
ance  of  manual  labor,  and  that  he  require<l  the  regular  attendance  of  another  person 
during  a  large  part  of  the  time  from  the  date  of  filing  his  claim  until  some  months 
VK?fore  the  date  of  examination. 

It  ife  admitted  that  even  if  his  disability  was  such  as  to  be  equivalent  to  that  for 
which  a  pension  of  $72  a  month  is  paid,  he  can  not  get  this  rate  because  nis  dis- 
ability is  not  permanent,  and  the  act  granting  the  $72  rate  requires  a  permanent  dis- 
ability. It  is  also  admitted  that  he  is  not  entitled  to  a  $50  rate,  although  his  disability 
is  clearly  equivalent  to  that  for  which  this  rate  is  given,  l)ecause  that  act  established 
an  official  examination  as  the  only  method  of  determining  the  disability,  and  as  the 
date  from  which  the  pension  at  this  rate  l)egins.  The  act  establishing  the  rate  of 
$30  contains  no  such  restriction;  the  pension  is  given  for  an  existing  disability;  no 
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rule  of  evidence  is  established  in  the  law,  and  there  is  no  provision  that  it  must  be 
permanent.  The  evidence  clearly  shows  that  his  disability  wai»  equivalent  to  that 
lor  which  $30  is  paid.  On  this  point  the  evidence  is  full  and  clear.  Had  he  been 
examined  when  his  claim  was  filed,  this  rate  of  disability  would  have  been  estab- 
lished, and  he  would  have  been  pensionable  at  this  rate,  but  at  a  lower  rate  for  the 
period  beginning  when  he  had  progressed  partially  toward  recovery. 

The  case  thus  resolves  itself  simply  into  a  question  of  evidence.  The  evidence  of  his 
title  to  this  pension  is  complete  and  convincing.  He  is  denied  the  pension  simply 
because  the  evidence  is  the  testimony  by  affidavit  and  upon  special  examination  of 
private  physicians.  The  insistence  by  the  Department  so  far  is  that  his  degree  of  dis- 
ability can  be  established  only  by  an  official  examination,  which  is  impossible  to  be 
had,  as  the  time  has  long  since  passed  about  which  the  contention  is  made.  The 
question  has  been  raised  whether  any  precedent  can  l)e  found  for  fixing  the  rate  of 
disability  without  an  official  examination.  There  are  thousands  of  such  granted. 
Claims  were  filed  in  great  numbers  just  prior  to  the  expiration  of  the  limitation  of 
the  arrears  act  in  1879  and  1880.  Under  these  claims  pension  was  allowed  from  1865 
to  1880,  while  the  first  examination  was  held  in  1880  or  1881.  Under  these  circum- 
stances the  only  way  in  which  a  rating  was  given  was  by  the  evidence  of  private  phy- 
sicians and  neighbors.  This  rule  is  followed  in  thousands  of  cases,  and  all  that  is 
asked  in  the  present  case  is  that  the  same  rule  l)e  followed.  It  is  strictly  parallel. 
The  fact  that  here  a  rating  of  $30  a  month  is  claimed  makes  no  difference,  as  the  law- 
granting  that  rate  is  in  no  wise  different  from  the  law  granting  lower  rates,  except  as 
to  the  degree  of  disability  to  be  established  by  the  evidence. 

As  above  shown,  and  as  hereinbefore  stated,  the  appellant  no  longer 
contends  for  either  the  $72  or  the  $50  rate,  but  does  claim  that  he  is 
entitled  to  the  second-grade  mte  from  the  date  of  filing  claim  to  the 
date  on  which  he  was  first  examined  bj'  a  board  of  examining  surgeons. 

The  testimony  as  to  his  condition  during  the  period  involved  in  his 
present  contention  is  quite  voluminous,  but  scarcely  needs  referring  to 
in  detail,  as  much  of  it  is  merely  corroborative  of  that  which  is  deemed 
of  the  most  importance  in  determining  the  question  at  issue  in  the 
premises. 

Some  of  this  testimon}^  however,  will  be  set  out  quite  fully,  while 
other  portions  of  it  will  be  referred  to  but  casually. 

Joseph  E.  Boy  Ian,  who  served  in  the  same  companj-  and  regiment  as 
the  pensioner,  testified  in  an  ex  parte  affidavit  as  follows: 

Joseph  E.  Boylan,  being  duly  sworn,  deposes  and  says:  That  he  is  a  graduate  of 
the  Ohio  Medical  College,  with  degree  of  M.  D. ;  that  he  is  and  has  been  in  the  active 
practice  of  medicine  in  the  city  of  Cincinnati,  Ohio,  for  the  jMist  fourteen  years;  that 
he  has  had  personal  and  intimate  acquaintance  with  Charles  C.  Cook,  late  captain 
Comi>any  M,  First  Ohio  Volunteer  Infantry,  for  fifteen  years,  during  which  period 
by  reason  of  constant  association  he  was  perfectly  familiar  with  the  physical  and 
mental  condition  of  said  Charles  C.  Cook.  That  he  served  as  second  lieutenant  of 
said  company  M  in  the  late  Spanish- American  war  from  al)out  June  25,  1898,  until 
muster  out  of  First  Ohio  Volunteer  Infantry  ()ctol)er  25, 1898.  That  from  said  June 
25  until  alx)ut  August  5,  1898,  as  second  lieutenant  of  said  company,  he  was  in  daily 
constant  contact  with  said  Cook.  That  on  or  about  said  last  date  said  Cook  was 
stricken  with  typhoid  fever  w^hile  in  the  United  States  Volunteer  service  at  Fer- 
nandina,  Fla.,  where  he  remained  seven  days  in  the  hospital  of  the  brigade.  That 
during  said  seven  days  this  affiant  daily  vLsited  said  Cook  in  connection  with  Suigeon- 
Major  Knowlts  and  Captain-Surgeon  Weaver  of  said  brigade.  ^  ^  . 
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That  during  said  seven  days  said  Cook  had  a  varying  temperature  from  101  to  103 
and  was  constantly  confined  to  a  cot  in  a  tent  which  comprised  a  part  of  naid  hos- 
pital in  the  encampment  of  said  brigade  about  3}  miles  east  of  Fernandina,  Fla. 
That  on  or  about  the  15th  day  of  August,  1898,  this  affiant,  upon  order  of  CJol.  C.  B. 
Hunt,  First  Ohio  Volunteer  Infantry,  took  said  Cook  to  Fort  Thomas,  Ky.,  hospital, 

arriving  there  August .    That  he  remained  at  said  hospital  and  visited  said  Cook 

daily  for  ten  days  thereafter.  That  upon  said  journey  from  Femandina  to  Fort 
Thomas  said  Cook  was  completely  prostrated  mentally  and  physically  from  the  effects 
of  said  typhoid  fever  and  under  affiant's  constant  care  and  treatment.  That  he  was 
wholly  unable  to  partake  of  other  than  light  liquid  diet,  unable  to  walk,  and  was 
conveyed  by  ambulance  from  said  Femandina  hospital  to  railroc\0  train  in  Femandina 
and  from  depot  in  Cincinnati  by  ambulance  to  Fort  Thomas,  Ky.,  hospital.  Affiant 
says  that  on  or  about  the  17th  day  of  September  he  again  visited  said  Cook  in  Fort 
Thomas,  Ky.,  hospital  and  found  him  in  a  somewhat  convalescent  condition.  That 
on  October  1,  1898,  he  was  informed  Cook  was  dischai^ged  from  said  honpital.  That 
affiant  saw  him  upon  that  day  and  for  several  days  thereafter  at  Christ  Hospital, 
Cincinnati.  That  from  his  examination  of  said  Cook  he  gives  it  as  his  firm  profes- 
sional opinion  that  said  Cook  had  not  sufficiently  recovered  to  be  discharged  from 
said  hospital.  That  he  was,  upon  said  October  1  and  thereafter,  while  in  Christ  Hos- 
pital, Cincinnati,  wholly  unable  to  care  for  himself,  was  under  the  constant  charge 
and  attention  of  physicians  and  nurses,  and  wholly  unable  to  perform  any  manual  ot 
professional  labor  as  an  attorney. 

That  about  October  6  thi^t  affiant,  after  consultation  with  physicians  and  careful 
examination  of  said  Cook,  took  him  to  Washington,  D.  C,  and  obtained  order  for  his 
transfer  to  hospital  at  Fort  Monroe,  Va.  Affiant  took  said  Cook  to  said  hospital 
October  9  or  10,  remained  with  him  two  days,  then  returned  to  Cincinnati.  Affiant 
says  he  next  saw  said  Cook  at  the  St.  Nicholas  Hotel,  Cincinnati,  on  or  about  October 
23.  That  said  Cook  was  then  wholly  disqualified,  by  reason  of  the  effects  of  said 
typhoid,  to  perform  any  manual  labor,  give  any  attention  to  the  details  of  the  muster 
out  of  said  Company  M,  or  to  attend  same  at  First  Regiment  Ohio  National  Guard 
Armory,  Cincinnati,  upon  October  25, 1898.  That  several  days  thereafter  said  Cook, 
confined  by  sickness  at  said  St.  Nicholas  Hotel,  was  taken  again  to  Old  Point  Comfort. 

Affiant  says  he  again  saw  said  Cook,  a  patient  at  the  Grande  Hotel,  Cincinnati, 
during  the  pericrt  from  about  December  21  to  24,  1898.  He  gives  it  as  his  profes- 
sional opinion,  from  examination  of  said  Cook,  that  he  was  then  physically  and 
mentally  disqualified  for  the  performance  of  any  labor. 

Affiant  says  that  from  said  last-named  date  to  about  April  15  he  has,  upon  several 
occasions,  seen  said  Cook,  namely,  during  the  month  of  August  and  early  part  of 
h>eptember,  1899,  in  Cincinnati.  That  during  the  dates  mentioned  said  Cook  was 
fltill  suffering  severely  from  effects  of  said  typhoid,  was  wholly  disqualified  for  the 
performance  of  manual  or  professional  labor,  in  greatly  debilitated  condition,  physi- 
irally  and  mentally,  suffering  from  nervous  prostration  and  acute  melancholia.  Affi- 
ant says  he  last  saw  said  Cook  in  Cincinnati,  between  April  10  and  15,  1900.  That 
Cook  had  greatly  improved,  and  was,  in  his  opinion,  becoming  restored  to  former 
health.  Affiant  says  that  prior  to  said  Cook's  sickness,  August  8,  at  Femandina,  and 
at  the  time  of  his  muster  into  the  volunteer  service,  about  June  25,  1898,  and  for 
fifteen  years  prior  thereto,  he  was  a  stnmg,  robust  man,  physically  and  mentally. 
That  in  his  professional  opinion  the  long  and  continuous  sickness  he  has  suffered 
was  due  wholly  to  the  contraction  of  typhoid  while  in  said  service,  as  heretofore 
mentioned.  That  on  October  1, 1898,  he  was  in  no  condition  for  discharge  from  caid 
Fort  Thomas,  Ky.,  hospital,  and  that  his  long  and  severe  illness  thereafter  wa^  due 
to  said  premature  discharge.  Affiant  now  holds  chair  of  laryngology  and  otology 
in  Laura  Memorial  College  in  Cincinnati  and  member  of  the  staff  of  Presbyterian 
Hoepital. 
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In  a  subsequent  deposition  before  a  special  exanainer  Dr.  Boylan 
testified  practicall}^  to  the  same  effect  as  in  his  said  original  affidavit. 
Gertrude  W.  Rhoades  testified  as  follows: 

Gertrude  W.  Rhoades,  being  duly  sworn,  deposes  and  says:  She  is  a  regularly 
educated  trained  nurse,  a  graduate  of  the  Newport,  R.  I.,  hospital,  and  served  the 
United  States  Government  as  such  trained  nurse  in  the  care  and  treatment  of  United 
States  regular  and  volunteer  officers  and  soldiers  in  the  late  Spanish -American  war. 
That  in  her  capacity  as  a  regularly  educated  trained  nurse  in  the  regular  hospital 
service  of  the  United  States  Government  at  Fort  Monroe,  Va.,  during  months  of 
October  and  Novemlj^r,  1898,  she  treated  and  cared  for  in  her  said  capacity  Charles  G. 
Cook,  then  captain  of  Company  M,  First  Ohio  Volunteer  Infantry,  a  patient  at  «aid 
place  suffering  from  the  sequelte  of  typhoid  fever. 

Affiant  says  that  said  Cook  by  reason  thereof  was  completely  prostrated  and 
enfeebled  mentally  and  physically,  was  wholly  disqualified  for  any  manual  or  other 
labor,  required  the  constant  care  and  attention  of  nurses  and  attendants,  was  suffer- 
ing from  high  fever  and  temperature,  extreme  nervousness  and  insomnia,  for  which 
latter  ailment  he  was  given  drugs  in  the  endeavor  to  produce  sleep. 

Dr.  Herbert  E.  Twitchel,  of  Hamilton,  Ohio,  who  served  as  assistant 
surgeon  of  the  appellant's  regiment^  testified  before  a  special  examiner 
that  he  treated  the  latter  while  at  Fernandina,  Fla.,  in  August,  1898, 
for  malarial  fever,  but  does  not  remember  treating  him  for  typhoid 
fever.  The  rest  of  his  deposition  is  characterized  principally  by  an 
almost  entire  absence  on  the  part  of  deponent  of  any  personal  knowledge 
of  the  subsequent  condition  of  the  claimant. 

The  records  of  the  War  Department  show  that  the  appellant  "  was 
treated  in  regimental  hospital,  August  9,  1898,  for  remittent  malarial 
fever,  in  line  of  duty;"  and  that  he  was  ''admitted  to  geneml  hospi- 
tal. Fort  Thomas,  Ky.,  August  18,1898,  with  typhoid  fever,  in  line  of 
duty."  The  oflScer  may  have  had  malarial  fever  as  well  as  typhoid 
fever,  but  it  is  not  improbable  that  the  diagnosis  of  malaria  was  error, 
and  that  he  really  had  typhoid  as  early  as  August  9,  1898.  However, 
this  is  immaterial,  as  it  is  established  beyond  question  that  he  actually 
had  typhoid  fever  while  in  the  service. 

Relative  to  his  condition  before  enlistment  and  immediately  after 
discharge,  Dr.  James  T.  Whittaker,  deceased,  foraierly  of  Cincinnati^ 
Ohio,  testified  as  follows: 

Affiant  says  that  he  has  had  an  intimate  personal  acquaintance  with  Charles  C. 
Cook,  late  captain  Company  M,  First  Ohio  Volunteer  Infantry,  for  ten  years  last 
past;  that  on  or  about  June  ,  1896,  as  medical  examiner  for  the  Connecticut  Mutual 
Life  Insurance  Company,  he  made  careful  medical  examination  of  said  Cook  for  a 
$10,000  policy  in  said  company;  that  he  found  said  Cook  in  all  respects  well  and 
sound  mentally  and  physically,  and  recommended  him  to  said  company  as  an 
unusually  goo<l  and  safe  risk,  and  that  said  company  thereupon  accepted  said  Cook 
for  insurance  in  said  amount,  which  was  thereafter  increased  to  $15,000. 

Affiant  says  he  has  occasionally  treated  said  Cook  professionally  for  slight  ailments; 
that  prior  to  August  8,  1898,  said  Cook,  to  his  personal  and  professional  knowledge^ 
was  a  sound,  strong  man,  physically  and  mentally,  well  qualified  for  the  perform- 
ance of  manual  and  professional  labor  as  an  attorney;  that  on  or  about  October  1, 
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1898,  he  made  careful  examination  of  said  Cook  in  said  city,  and  found  him  suffering 
iroin  subacute  myocarditis,  suffering  great  physical  and  mental  exhaustion,  and  was 
totally  disqualified  for  the  performance  of  manual  or  professional  labor,  and  requir- 
ing constant  and  skillful  medical  care  and  attention;  that  he  was  suffering  from  fever 
resulting  from  typhoid,  said  to  have  been  contrac!ted  by  said  Cook  in  the  United 
States  infantry  service,  and  had  a  temperature  ranging  from  100°  to  102°;  that  there- 
after, on  or  about  October  7,  1898,  upon  the  advice  of  this  affiant,  said  Cook  was 
taken  to  Washington  and  from  there  to  Fort  Monroe,  Va.,  for  care  and  treatment. 

This  affiant  further  states  that  on  October  28,  1898,  in  the  city  of  Cincinnati,  he 
again  treated  said  Cook,  who  was  still  suffering  from  the  effects  of  said  typhoid  and 
in  a  greatly  debilitated  condition,  mentally  and  physically,  requiring  constant  med- 
ical attention  and  the  attendance  of  nurses. 

That  thereafter,  during  the  months  of  March  and  April,  1899,  affiant  saw  and 
treated  said  Cook,  who  was  suffering  from  nervous  prostration  and  acute  melan- 
cholia, as  this  affiant  believes,  the  result  of  said  typhoid,  and  affiant  says  that  he 
a<lvised  that  said  Cook  be  placed  in  a  sanitarium  and  rest  cure  for  medical  treat- 
ment, and  that  he  was  thereupon  sent  to  Alma,  Mich.,  Sanitarium,  where,  this  affi- 
ant is  informed,  he  remained  a  period  of  about  ten  months  under  the  constant  care 
and  attention  of  physicians  and  nurses. 

Affiant  says  it  is  his  professional  opinion  and  belief  that  the  condition  of  said  Cook 
heretofore  stated  as  found  by  him  is  wholly  the  result  of  typhoid  contracted  as 
aforesaid. 

Dr.  Whittaker's  death  prevented  his  being  cross-examined  by  a  spe- 
cial examiner  as  to  his  foregoing  allegations. 

Drs.  John  Wesley  Leonard,  of  St.  Joseph,  Mo. ;  Joseph  Rauschoflf,  a 
fellow  of  the  Royal  College  of  Surgeons,  England,  and  professor  of 
anatomy  and  clinical  surgery,  Ohio  Medical  College,  Cincinnati,  Ohio; 
Brooks  F.  Beebe,  Frank  H.  Rowe,  Walter  R.  Griess,  Philip  Zenner, 
and  Julius  H.  Eichberg,  all  of  Cincinnati,  Ohio,  testified  in  ex  parte 
affidavits  to  the  effect  that  they  had  at  different  times  subsequent  to 
the  muster  out  of  the  soldier  examined  or  treated  him;  that  he  was 
found  to  be  suffering  from  great  nervous  and  physical  prostration 
and  at  times  from  melancholia;  that  he  was,  both  physically  and 
mentally,  wholly  disqualified  for  the  performance  of  any  kind  of  work 
whatever,  either  mental  or  manual,  and  that,  in  their  opinions,  such 
conditions  were  the  sequelae  of  an  attack  of  typhoid  fever  that  the  his- 
tory of  the  case  showed  had  been  contracted  in  the  service. 

Several  of  these  affiants  were  subsequently  cross-examined  b}"  a  spe- 
cial examiner,  but  none  of  them  failed  to  substantiate  their  previous 
statements  as  above  outlined. 

Dr.  Elmore  S.  Pettyjohn  testified,  in  an  ex  parte  affidavit  tiled  May 
14,  1900,  as  follows: 

That  he  is  a  graduate  of  Rush  Medical  College,  Chicago,  111.,  has  been  attending 
physician  at  the  Kankakee  Insane  Asylum,  Illinois,  from  July,  1882,  to  July,  1885. 

That  he  has  been  medical  superintendent  of  Alma,  Mich.,  Sanitarium  from  May  1, 
1893,  to  May  1,  1900,  and  has  been  in  the  general  active  practice  of  medicine  for 
the  period  of  eighteen  years.  That  he  now  relinquishes  his  management  a.s  said 
superintendent  of  said  medical  sanitarium  to  go  abroad  as  commissioner  to  visit  the 
hoepitals  of  the  insane  in  Germany,  Austria,  an<i  France,  appointed  by  the  governo" 


Digitized  by  VjOOQ IC 


202  DECISIONS   RELATING   TO  PENSIONS. 

of  the  State  of  Michigan,  and  to  attend  the  International  Medical  Congress  in  Paris, 
affiant  being  a  member  of  this  organization.  Said  affiant  has  published  throughout 
the  medical  journals  of  the  United  States  treatises  upon  '^Rheumatism,  its  pathology 
and  modem  treatment ; "  *  *  Erb'  s  primary  muscular  atrophy ' '  ( illustrated ) ;  *  *  Chronic 
internal  cerebral  meningitis;"  ''Functional  gastric  diseases  and  their  treatment;" 
"The  differential  diagnosis  of  neurasthenia  and  its  treatment;"  "Constipation,  some 
of  its  effects  and  its  non-medicinal  treatment;"  "Sleeplessness,  its  cause  and  treat- 
ment;" "Diabetes  and  its  constitutional  treatment;"  "The  profession  of  nursing,"  etc. 
That  about  April  27,  1899,  Charles  C.  Cook,  late  captain  Company  M,  First  Ohio 
Volunteer  Infantry,  was  brought  by  Theodore  Cook,  jr.,  to  said  sanitarium  and 
remained  there  until  July  1 ,  1899,  under  the  constant  daily  and  nightly  care  and  atten- 
tion of  this  affiant  and  his  assistants  and  nurses  and  attendants,  being  treated  for 
nervous  prostration  and  acute  melancholia.  That  when. said  Cook  arrived  at  said 
institution  he  was  wholly  unable,  by  reason  of  long  illness  and  mental  and  physical 
suffering,  to  care  for  himself,  to  perform  any  manual  or  professional  labor,  was 
unable  to  sleep,  required  the  constant  use  and  application  of  drugs,  opiates,  and  nar- 
cotics by  the  physicians  in  the  endeavor  to  produce  sleep,  was  given  daily  and 
continuously  hydrotherapeutical  treatment  for  neurasthenia  and  general  ner%'aus 
debility.  That  on  said  July  1  said  Cook,  without  the  consent  or  approval  of  this 
affiant,  the  assistant  physicians  of  said  institution,  or  his  nurses  and  attendant^),  wil- 
fully left  said  institution  for  Cincinnati,  Ohio.  Affiant  says  he  was  informed  that 
during  said  Cook's  stay  in  Cincinnatti  until  his  return  here  he  was  continually  sick 
and  under  the  care  of  physicians  and  nurses.  That  on  October  9,  1899,  he  was 
brought  back  to  this  sanitarium  by  Clifford  S.  Cook,  his  brother,  and  remained  con- 
tinuously under  the  medical  care  and  attention  of  this  affiant,  his  assistant  physicians, 
nurses,  and  attendants,  until  March  25,  1900.  That  when  said  Cook  returned,  on 
October  9,  1899,  he  was  completely  exhausted  mentally  and  physically,  was  totally 
disqualified  for  the  performance  of  manual  or  professional  labor,  was  suffering  from 
acute  nervous  exhaustion  and  melancholia,  and  required  daily  and  nightly  presence, 
care,  and  attention  of  physicians  and  nurses.  That  he  suffered  greatly  and  continu- 
ously from  chronic  insomnia  and  was  wholly  unable  to  obtain  rest  and  sleep  without 
the  use  of  drugs  given  for  that  purpose  by  this  affiant,  his  assistant  physicians,  nurses, 
and  attendants.  Affiant  says  that  during  all  of  said  periods,  while  said  Cook  was  in 
this  institution,  he  was  necessarily  there  by  reason  of  said  illness.  That  he  was 
wholly  disqualified  by  reason  thereof  to  resume  manual  or  profesi<ional  labor.  That 
his  shattered  nervous  system  and  general  debility  were,  in  the  opinion  of  this  affiant, 
due  to  the  results  of  typhoid  contracted  by  said  Cook  in  the  United  States  volunteer 
service. 

This  affiant  having  been  absent  in  Europe  at  the  time  the  special 
examination  was  held  in  the  ease,  he  could  not,  of  course,  be  cross- 
examined  as  to  the  allegations  set  out  in  his  foregoing  affidavit.  It 
seems  hardly  probable,  however,  that  a  man  of  high  professional  and 
social  etanding  would  sign  or  execute  a  statement  that  was  not  correct 
in  all  its  essential  features,  though  he  might  ignore  certain  details  in 
the  statement  that  were  inaccurate,  vet  thought  to  be  immaterial  to 
the  question  at  issue  in  the  case  in  point.  These  remarks  are  refer- 
able to  the  fact  that  Dr.  H.  J.  Thompson,  who  was  assistant  medical 
.superintendent  of  the  Alma  Sanitarium,  Alma,  Mich.,  testified  in  an 
ex  parte  affidavit  substantially  to  the  same  eflfect  as  Dr.  Pett^-john  did 
in  his,  but  who,  when  cross-examined  hy  a  special  examiner,  said  that 
the  patient  (the  appellant)  was  not,  as  a  rule,  confined  to  his  bed. 
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could  dress  and  undress  himself,  attend  to  c-alls  of 'nature,  had  no 
regular  nurse,  and  usually  went  about  alone.  Yet  this  same  affiant 
also  said  to  the  special  examiner  that  the  said  patient  was  in  the  sani- 
tarium for  treatment  on  account  of  insomnia,  nervousness,  melancholia, 
and  the  usual  train  of  symptons  incident  to  such  conditions.  He  said 
that  these  conditions  followed  an  attack  of  typhoid  fever,  but  that  he 
could  not  say  that  they  were  due  to  the  disease  in  question.  He  also 
said: 

Cook  was  not  in  fit  condition  for  transacting  any  business  while  he  was  a  patient 
in  this  place.  He  was  not  fit  to  go  out  and  perform  manual  labor.  He  was  better 
when  he  left  here  the  last  time.    I  did  not  consider  that  he  was  entirely  recovered. 

Dr.  Thompson  also  testified  in  his  aforesaid  ex  parte  affidavit  as 
follows: 

Affiant  says  that  said  Cook  left  because  compelled,  as  he  stated,  to  renew  again 
his  profession  of  law,  if  possible,  or  find  some  other  means  of  livelihood.  That  said 
Cook  was  discharge<l  from  said  sanitarium  as  cured,  but  in  the  opinion  of  this  afiiant 
and  said  Dr.  Elmore  S.  Pettyjohn,  medical  superintendent,  it  would  have  been 
l>etter  for  said  Cook  to  have  remained  under  treatment  for  a  i>eriod  of  one  or  two 
months  longer. 

Dr.  Brooks  F.  Beebe,  of  Cincinnati,  Ohio,  testified,  in  addition  to 
many  other  points  in  the  case,  that  he  saw  and  examined  the  appellant 
subsequent  to  March  25, 1900,  the  date  of  his  discharge  from  the  Alma 
Sanitarium,  and  knew  of  his  condition  up  to  April  15,  1900;  that  said 
api^liant  was  much  improved,  but  was  still  suffering  frotb  nervous 
exhaustion  resulting  from  typhoid  fever. 

From  the  amount  and  character  of  the  evidence  furnished  in  this 
ca^e,  as  above  set  forth,  it  seems  to  be  established  beyond  any  reason- 
able doubt  that  for  a  period  of  over  one  and  a  half  years  Captain  Cook, 
the  appellant  in  the  premises,  was  mentalh^and  physically  unfitted  for 
the  practice  of  his  profession  as  a  lawyer  or  for  the  performance  of 
an}'  manual  labor.  His  condition  during  such  period  of  time  has  been 
diagnosticated  by  most  of  the  physicians  b}'  whom  he  was  treated  or 
examined  from  time  to  time  as  neurasthenia,  with  occasional  manifesta- 
tions of  acute  melancholia.  The  principal  question  at  issue,  then,  is. 
Do  the  facts  presented  in  the  case  warrant  the  conclusion  that  such 
condition  was  due  to  an  attack  of  typhoid  fever  from  which  it  is 
admitted  he  suffered  while  in  the  service?  And  the  question  of  next 
importance  to  be  determined  is,  Accepting  such  condition  as  having 
been  caused  by  the  said  attack  of  enteric  fever,  would  it  be  contrary 
to  law  or  the  rules  of  practice  governing  the  adjudication  of  claims  for 
pension  to  rei'ate  this  claim  during  the  period  referred  to  in  accordance 
with  the  degree  of  disability  shown  to  exist  as  a  result  of  said  condition 
during  said  time? 

Relative  to  this  last  phase  of  the  question,  however,  the  Department 
has  already  passed  judgment.     In  a  departmental  communication  dated 
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September  14,  1901,  remanding  the  papers  in  the  case  for  further 
action,  it  was  stated: 

Although  the  act  of  March  3,  1883,  does  not  state  in  terms  that  tlie  degree  of  dis- 
ability warranting  the  allowance  of  the  second  grade  rate  must  be  permanent  in  such 
degree,  it  has,  however,  long  been  held  that  it  was  not  the  intent  of  the  said  act  to 
provide  the  rate  in  question  for  a  condition  of  varying  intensity  and  of  indefinite 
existence.  And  while  it  has  not  been  the  practice  to  make  an  approval  for  a  certain  | 
sequence  of  an  established  cause  for  a  more  or  less  indefinite  period,  increase  the  rate 
during  such  period,  and  then  eliminate  said  sequence  from  the  approved  pensioned 
cause  or  causes  and  reduce  the  rate  accordingly,  it  is,  nevertheless,  believed  that  it 
would  not  be  contrary  to,  or  inconsistent  with,  either  the  law  or  practice  to  var>'  such 
practice  in  cases  where  the  alleged  relation  of  cause  and  effect  between  certain  dis- 
abilities can  be  clearly  traced  and  the  time  involved  in  the  case  under  consideration 
is  sufficiently  long  to  justify  a  temporary  change  in  rate,  and  its  duration  can  be  sat- 
isfactorily determined  from  the  facts  presented. 

It  only  remains,  then,  to  settle  the  pathological  phase  of  the  ques- 
tion at  issue,  and  to  determine  the  exact  time  involved  in  such  question. 

In  an  advisory  opinion  of  the  medical  referee,  dated  January-  23, 
1901,  it  is  stated: 

*  *  *  There  seems  to  be  a  possibility  that  the  temporary  affection  of  the  nerv- 
ous system  had  some  relation  to  the  attack  of  typhoid  fever.  If  this  were  established 
an  additional  rating  for  a  short  period  would  be  warranted.  But^  as  already  shown, 
there  are  grave  doubts  and  marked  discrepancies  in  the  way.  It  is,  therefore,  recom- 
mended that  the  papers  in  the  case  be  referred  for  a  thorough  special  examination 
to  determine  the  actual  facts  and  merits  of  the  contention. 

As  hereinbefore  stated,  the  Department  acquiesced  in  the  request 
for  a  special  examination  in  the  premises. 

In  an  advisory  opinion  submitted  subsequent  to  the  completion  of 
the  said  special  examination,  the  medical  referee  stated  that  the  re- 
ports of  such  examination  were  sufficient  upon  which  to  form  a  ba^^is 
for  action  upon  the  contention  of  the  appellant  to  the  effect  that  he  was 
entitled  to  a  rerating  from  the  date  of  filing  his  claim,  November  2, 
1898,  to  the  date  on  which  he  left  the  Alma  sanitarium,  March  25,  liKH). 
But  also  stated: 

In  the  first  place  it  will  be  noted  that  there  is  no  established  authority  for  a  re- 
rating  over  such  a  period  as  is  claimed  in  this  case.  Under  the  regular  practice  any 
rating  allowed  from  the  date  of  filing,  or  from  the  date  of  discharge,  must  continue 
at  least  to  the  date  of  the  first  medical  examination.  According  to  the  claimant's 
statements  that  he  is  satisfied  with  his  present  rating  from  March  25,  1900,  it  is  evi- 
dent that  a  rerating  can  not  be  allowed  for  the  period  from  the  date  of  filing  to  May 
1,  1900,  the  date  of  the  medical  examination.  Should  it  be  determined,  however, 
as  contended,  that  a  higher  rating  is  warranted  for  the  shorter  period  to  March  25, 
1900,  a  rating  in  excess  of  the  officer's  total  should  not  be  allowed,  for  it  has  been 
held  by  the  Department  that  "disabilities  must  be  permanent  in  order  to  receive  a 
grade  rating." 

The  question  raised  by  the  medical  referee  as  to  the  propriety  of 
rerating  a  claim  during  such  a  period  of  time  as  that  involved  in  the 
case  at  bar,  and  of  allowing  a  grade  rate  for  a  degree  of  disabilitj-  that 
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was  not  shown  to  be  permanent  in  such  degree,  was,  as  above  stated, 
subsequent!}' determined  by  the  Department  in  its  aforesaid  communi- 
cation of  September  14, 1901.  The  Department  also  held  in  such  com- 
munication that  the  appellant's  .Qatinfaction  with  his  present  rate  from 
March  25,  1900,  which  the  medical  referee  appears  to  think  acts  as  a 
bar  to  his  claim  being  rerated  beyond  that  date,  has  nothing  to  do 
with  the  case,  as  such  questions  must  be  determined  in  accordance 
with  the  facts  presented  for  consideration  in  any  given  case.  However, 
this  appellant  now  contends  that  he  should  be  rerated  up  to  May  1, 1900, 
the  date  of  his  first  medical  examination  b}'  a  board  of  examining  sur- 
geons. It  is  shown  by  the  evidence  of  Dr.  Thompson  that  both  he 
and  Dr.  Pettj^ohn  were  of  the  opinion  that  Captain  Cook  should  have 
remained  at  least  a  month  or  two  longer,  as  they  did  not  consider  that 
he  was  sufficiently  recovered  to  resume  the  practice  of  his  profession 
or  to  engage  in  business  of  any  kind.  And  it  is  shown  b}'  the  testi- 
mony of  Dr.  Beebe  that  as  late  as  April  15,  1900,  only  two  weeks 
before  the  pensioner  was  examined  by  a  board  of  surgeons  in  this 
cit3%  that  he  was  still  suffering  somewhat  from  neurasthenia — or,  at 
any  rate,  from  nervousness.  These  minor  points  being  disposed  of  it 
only  remains  to  determine  the  etiology  of  the  affection  of  the  appel- 
lant's nervous  system — which,  probably,  may  as  well  be  designated  as 
neurasthenia — that  is  shown  by  the  evidence  herein  quoted  or  referred 
to  as  having  existed,  practically,  from  the  date  of  filing  his  original 
application  for  pension  to  the  date  on  which  he  was  first  examined 
thereunder  by  a  board  of  United  States  examining  surgeons. 

In  a  special  chapter  on  the  '"  Mental  disturbances  following  typhoid 
fever " — by  F.  X.  Dercum,  M.  D. ,  clinical  professor  of  diseases  of 
the  nervous  system  in  the  Jeffei-son  Medical  College,  Philadelphia, 
Pa. — in  a  monograph  on  ''The  medical  complications,  accidents,  and 
sequelae  of  typhoid  or  enteric  fever,"  by  Hobart  Emory  Hare,  M.  D., 
B.  Sc,  professor  of  therapeutics  in  the  Jefferson  Medical  College  of 
Philadelphia;  physician  to  the  Jefferson  Medical  College  Hospital; 
laureate  of  the  Medical  Societj"  of  London,  of  the  Academie  Royale  de 
Medicine  de  Belgique,  etc. ;  it  is  stated  in  part  that — 

The  mental  complications  of  typhoid  fever  resemble  in  a  general  way  the  mental 
disoniers  resulting  from  other  infectious  diseases.  They  occur  by  preference  in 
patients  in  whom  there  is  pi-esent  a  neurotic  heredity  or  who  have  been  subjected, 
previous  to  infection,  to  overwork,  loss  of  sleep,  anxiety,  or  other  exhaustive  nervous 
strains.  Hereditary  factors — functional  neuroses  and  insanities— appear  to  be  pres- 
ent in  about  half  the  cases.  It  can  not  be  claimed,  however*  that  the  other  predis-  - 
posing  causes  possess  much  etiological  value,  as  mental  complications  frequently 
oi*cur  in  individuals  in  which  these  factors  have  been  absent.  Sex  appears  not  to 
exercise  any  predisposing  influence,  males  and  females  being  affected  in  al30ut  equal 
number.  Age,  also,  is  not  a  determining  factor.  It  is,  however,  somewhat  significant 
that  typhoid  fever  attacks  by  preference  individuals  of  an  age  at  which  mental  dis- 
orders are  very  prone  to  occur,  namely,  youth  and  early  adult  life.  Notwithstanding, 
mental  diseases  of  typhoid  origin  of  sufficient  severity  to  demand  asylum  treatment 
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do  not  appear  to  be  as  frequent  as  this  coincidence  would  suggest.  Thus  Nasee  re- 
ported 43  cases  among  2,000  hospital  admissions;  Schlager,  22  cases  in  500;  Christian, 
11  in  2,000;  while  Pilgrim  found  only  13  cases  in  over  6,000  admissions.  We  should 
remember,  however,  that  hospital  statistics  can  not  be  regarded  as  in  any  sense  rep- 
resenting the  real  frequency  of  these  disonlers.  First,  a  lai^ge  number  of  eases  do 
not  necessitate  commitment;  and,  secondly,  in  hospital  admissions  the  etiological  re- 
lation with  typhoid  fever  is  not  always  brought  to  the  attention  of  the  asylum 
physicians. 

The  occurrence  of  typhoid  insanities  appear  to  depend,  among  other  things,  on  the 
character  of  the  individual  epidemic;  they  occur  more  frequently  in  some  epidemics 
than  in  others.  Among  special  factors  it  is  not  improbable  that  constipation  may  be 
a  predisposing  cause  by  favoring  the  retention  and  absorption  of  poisons. 

The  mental  disturbances  of  typhoid  fever  are  separable  into  three  groups:  First, 
those  which  develop  during  the  prodromal  or  initial  period;  secondly,  those  which 
arise  during  the  continuance  of  the  fever;  and,  thirdly,  those  which  occur  during  or 
subsequent  to  convalescence. 

As  remarked  in  the  said  chapter — 

The  insanities  which  arise  during  or  subsequent  to  convalescence  are  those  which 
principally  concern  us  here.  They  may  arise  during  the  subsidence  of  the  fever,  and 
may  be  merely  a  continuation  of  the  confusion  and  delirium  of  the  febrile  stage; 
much  more  frequently  they  make  their  appearance  after  the  fever  has  entirely  dis- 
appeared. 

Post-typhoid  insanities  may  make  their  appearance  in  one  or  the  other  of  the  fol- 
lowing forms: 

1.  Acute  delirium. 

2.  Confusional  insanity,  stuporous  insanity. 

3.  Cerebral  asthenia,  pseudo-dementia,  pseudo-paresis. 

4.  Insanity  with  systematizeil  delusions  resembling  paranoia. 

5.  True  melancholia  or  true  mania. 

And  as  the  form  therein  referred  to  as  "  Cei'ebral  asthenia,  pseudo- 
dementia,  pseudo-paresis"  appears  to  more  nearly  approach  the  condi- 
tions manifested  in  the  case  under  consideration  than  do  any  of  the  other 
forms  mentioned,  the  observations  of  the  writer  in  rej^ard  thereto, 
which  seem  to  be  peculiarly  applicable  in  this  case,  follow  in  full: 

Cerebral  asthenia,  paeudo-<lementia,  pseudo-paresis:  More  frequently,  perhaps, 
than  any  other  complication  we  have  following  typhoid  fever  a  condition  of  general 
mental  enfeeblement.  This  is  generally  of  short  duration,  but  is  sometimes  excee- 
sively  prolonged.  There  is  present  in  such  cases  a  slight,  though  unmistakable, 
weakness  of  the  intelligence,  together  with  abnormal  excitability  and  loss  or  impair- 
ment of  emotional  control.  The  patient  does  not  comprehend  as  rea<lily  as  normally, 
is  incajmble  of  sustaine<l  effort,  lacks  siwntaniety  of  thought,  and  laughs  or  cries  on 
relatively  slight  provocation.  He  is  also  very  readily  fatigued.  At  times  there  is  in 
addition  a  diminution  in  the  facility  and  readiness  of  speech.  Physical  symptoms 
indicative  of  weakness  are  also  present — e.  g.,  coldness  of  the  extremities,  cardiac 
palpitation,  atonic  indigestion,  and  ijersistent  sleep  disturbances.  This  cerebral 
asthenia,  for  some  unexplained  reason,  occasionally  follows  comparatively  mild  attacks 
of  the  fever,  and  may  Ije  very  marked.  In  other  ciise.**,  again,  in  which  the  attack 
has  apparently  been  of  great  severity,  these  symptoms  may  be  entirely  aljsent. 

Instead  of  a  mere  mental  weakness  and  ancnergia,  actual  mental  obtusion  may  be 
present,  and  this  mental  (»htiision  may  become  so  pronounced  as  to  lead  to  great 
impairment  of  all  the  mental  faculties? — a  form  of  dementia.  This  is  not,  however, 
a  true  dementia,  but  one  in  which  the  mental  faculties  are  merely  suspended,  not 

Digitized  by  VjOOQ IC 


DECISIONS   RELATING    TO    PENSIONS.  207 

obliterated.  It  is  properly  termed  a  pseudo-dementia.  This  pseudo-dementia  lasts 
many  months  and  at  times  even  one  or  two  years.  Recovery  follows  in  the  majority 
of  cases,  but  is  very  gradual.  Sometimes  it  is  incomplete,  permanent  mental  impair- 
ment resulting.  Every  now  and  then  there  are  added  to  this  background  of  demen- 
tia symptoms  which  closely  resemble  those  of  paresis.  Thus  there  may  be  present 
great  muscular  weakness,  ataxia  of  movement,  tremor  of  the  lips,  face,  or  extremi- 
ties, and  to  the  condition  of  obtusion,  hebetude,  and  mental  weakness  already  pres- 
ent, there  may  be  added  absurd  and  ambitious  delusions.  This  feeble,  expansive 
state  makes  the  resemblance  to  paresis  appear  very  striking  and  often  misleading. 
The  pseudo-paresis  of  typhoid  fever  may  occasion  difficulty  in  diagnosis  if  the  phy- 
sician be  in  ignorance  of  the  etiology.  However,  the  detailed  history  of  the  case, 
the  presence  or  absence  of  the  Argyll-Robertson  pupil,  the  condition  of  the  optic 
nerve  as  revealed  by  the  ophthalmoscope,  are  among  the  factors  w^hich  should  be 
considered.  Pseudo-paresis  following  typhoid  fever  almost  always  terminates  in 
recovery;  besides  the  course  of  the  disease  is  different  from  that  of  paresis.  The 
mental  loss,  too,  is  not  as  profound  or  as  real. 

James  Tyson,  M.  D.,  professor  of  medicine  in  the  University  of 
Penn.sylvania  and  physician  to  the  Hospital  of  the  University,  etc., 
says,  among  other  things  in  regard  to  the  complications  of  t^'phoid 
fever,  in  the  second  and  revised  edition  (1900)  of  his  Practice  of 
Medicine,  that — 

Cardiac  complications,  including  pericanlitis,  endocarditis,  and  myocarditis,  are 
sometknee  present.    The  latter  may  be  a  cause  of  sudden  death.    *    *    * 

Two  sequelae  of  typhoid  fever,  neither  of  frequent  occurrence,  are  conspicuous  by 
their  symptoms.  They  are  insanity  and  tubercular  phthisis.  The  former  is  often 
typical  acute  mania,  requiring  the  utmost  vigilance  to  prevent  the  patient  from  injur- 
ing himself  and  others  or  from  escaping  from  the  house  or  jumping  from  a  window. 
Although  this  form  of  insanity  is  often  prolonged  for  many  weeks,  the  prognosis  i^ 
singularly  favorable,  and  recovery  sooner  or  later  takes  place.     *    *    * 

In  the  light  of  the  record  of  treatment  for  typhoid  fever  while  in 
the  service,  of  the  history  of  the  case  subsequent  to  the  soldier's  mus- 
ter out — as  furnished  by  himself  from  time  to  time,  and  shown  by  the 
evidence  supplied  by  him  and  adduced  upon  special  examination — of 
the  amount  and  character  of  the  medical  evidence  furnished  as  to  the 
actual  condition  of  the  soldier  during  a  period  of  many  months  after 
his  discharge,  and  the  opinions  expressed  by  several  physicians  of  con- 
ceded high  standing  in  their  profession  as  to  the  probable  cause  of  such 
conditions,  which  opinions,  as  will  be  seen,  are  fully  sustained  by  the 
views  of  the  authorities  above  quoted  as  to  the  pathologic  relation 
between  t^'phoid  fever  and  certain  mental  disturbances,  especially 
those  of  the  eminent  neurologist  Dercum,  the  Department  feels  impelled 
to  hold  that  no  sufficient  reason  exists  for  declining  to  sustain  the  con- 
tentions of  the  appellant  in  so  far  as  they  relate  to  his  alleged  right  to 
the  second  grade  rate  from  the  date  of  filing  his  original  declaration 
for  pension — November  2,  1898,  to  May  1,  1900,  the  date  on  which  he 
was  first  examined  by  a  board  of  examining  surgeons  in  pursuance  of 
such  claim,  and  which  board  reported  that  no  objective  symptoms  of 
neurasthenia  or  nervousness  were  manifested. 
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Sufficient  has  been  said  herein,  it  is  thought,  to  indicate  the  charac- 
ter of  the  action  that  should  be  taken  on  the  brief  face  in  the  claim  for 
remting,  which  claim  is  hereby  reopened  and  which  will  be  readjudi- 
cated  in  accordance  with  the  views  herein  enunciated. 


ACCRUED  PENSION -PRESUMPTION  OF  DEATH,  ACT  MARCH  13,   1886- 

PAYMENT. 

George  H.  Overocker. 

The  pending  invalid  claim  filed  in  1891  was  allowed  in  1894,  which  was  subeequent 
to  the  soldier's  disappearance  and  supposed  death  in  1893,  and  the  pension  was 
never  paid.  In  1900  the  widow  was  allowed  pension  in  her  own  right,  under  act 
of  June  27,  1890,  upon  the  presumption  of  soldier's  death,  after  his  continued 
and  unexplained  absence  from  his  home  and  family  for  a  perio<l  of  seven  year:* 
from  date  of  his  disappearance,  during  which  period  no  intelligence  of  his 
existence  had  been  received. 

The  widow  is  also  held  to  be  entitled  to.  such  part  of  soldier's  pension  as  accraed 
while  he  was  known  to  he  alive,  or  from  the  date  of  the  commencement  thereof, 
as  adjudicated,  to  the  date  of  his  disappearance,  although  the  exact  date  of  his 
death  is  not  known. 

Asswtant  Secretary  F,  L,  Campbell  to  the  Coinmi%myiieT  of  Pensions. 

March  6,  1902. 

George  H.  Overocker,  late  second  lieutenant,  Company  D,  Thirtieth 
New  York  Volunteer  Infantry,  filed  an  application  April  17, 1891,  for 
pension  under  the  act  of  June  27, 180d.  Later,  or  December  12, 1891, 
he  tiled  an  application  for  pension  under  the  general  law,  alleging  the 
contraction  of  liver  trouble  and  rheumatism  in  the  service.  These 
claims  were  not  finally  adjudicated  until  November  5,  1894,  when  the 
first  mentioned  was  rejected  on  the  ground  that  no  ratable  disability 
under  said  act  was  shown,  and  the  other  was  admitted  on  account  of 
rheumatism,  at  13.75  per  month,  or  one-foui'th  of  rank,  from  date  of 
tiling. 

In  the  meantime,  or  about  March  18,  1893,  as  it  afterwaixls  trans- 
pired, the  soldier  had  disappeared  in  a  sudden  and  unaccountable  way, 
and  had  not  been  seen  or  heard  of  b}'  an3'one  in  the  community  where 
he  had  lived,  which  was  Stillwater,  Saratoga  County,  N.  Y.,  a  few 
miles  above  Trov,  N.  Y.,  and  on  the  opposite  side  of  the  Hudson* 
River.  Hence,  no  payment  could  then  be  made  upon  the  certificate 
issued  under  the  general  law. 

An  application  for  pension  under  the  act  of  June  27,  1890,  was  filed 
June  8,  1896,  by  Nettie  Overocker,  as  the  widow  of  the  soldier.  Calls 
were  made  for  evidence  showing  the  date  of  his  death,  but  this  could 
not  be  furnished,  and  no  further  action  was  then  taken  in  said  claim. 
She  filed  another  similai'  application  August  8,  1900,  and  under  it  evi- 
dence relative  to  the  soldier's  disappearance  and  suppdsed  death  wa^ 
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furnished.  Her  own  statement  is  that  her  husband,  who  kept  a  little 
harness  repairing  shop  in  Stillwater,  N.  Y.,  left  there  about  March 
18,  1893,  for  Troy,  N.  Y.,  on  business,  intending  to  return  home  that 
evening,  but  had  not  since  been  seen  or  heard  of  bj'  anyone  who  knew 
him;  that  he  had  no  means;  was  almost  wholly  incapacitated  for  work; 
was  daih'  expecting  a  pension,  which  he  did  not  apply  for  until  com- 
pelled to,  and  which  was  granted  shortly  after  his  disappearance,  so  that 
he  had  nothing  to  gain  and  everything  to  lose  by  going  away.'  The 
G.  A.  R.  post  of  his  native  town  (Cambridge,  N.  Y.)  sent  out  notices 
with  regard  to  his  disappearance,  to  be  read  in  all  the  ''posts"  of  the 
oountrj',  but  without  avail,  and  the  only  solution  of  the  mystery  is 
that  he  was  accidentally  drowned  at  Troy  and  had  nothing  on  his  person 
to  identify  him. 

This  account  is  corroborated  by  the  testimony  of  others,  who  declare 
further  that  all  the  soldier's  friends  believe  him  to  be  dead;  that  it 
does  not  seem  possible  he  could  disappear  so  completely  unless  he  met 
with  some  accident  and  could  not  be  identified;  that  his  family  and 
relations  believe  that  he  was  drowned  while  trying  to  cross  the  Hudj^on 
River,  as  it  was  in  the  spring,  about  the  time  of  the  breaking  up  of  the 
ice,  and  that  this  seems  the  most  plausible,  if  not  the  only  solution  of 
the  myster}',  as  he  has  never  been  seen  or  heard  of  since  the  day  he 
thus  disappeared. 

Other  facts  developed  in  a  special  examination  are  that  soldier  had 
done  business  in  Cambridge,  N.  Y.,  but  secured  a  political  position 
about  the  capitol  in  Albanj^,  N.  Y.,  which  he  held  about  six  yeare;  that 
during  this  period  he  became  somewhat  addicted  to  drink,  but  never 
was  a  drunkard;  that  upon  losing  this  position  he  started  the  busi- 
ness in  Stillwater,  or  Mechanicsville,  and  had  worked  there  a  few  3'eai*s; 
that  he  announced  his  intention  of  going  to  Troy  to  buy  stock,  as  he 
afterwai'ds  did,  and  went  a  portion  of  the  way  on  a  car  belonging  to 
his  brother-in-law;  that  he  had  some  money,  was  not  drinking,  and 
intended  to  return  the  same  night,  but  did  not.  Further,  that  his 
relations  with  his  wife  and  family,  who  lived  at  Cambridge,  were 
entii'ely  pleasant,  and  he  had  no  known  troubles  that  would  have  caused 
him  to  voluntarily  absent  himself. 

The  rule  of  law  in  regard  to  the  presumption  of  death,  as  stated  in 
the  case  of  Davie  v.  Briggs  (97  U.  S.,  628),  is  that— 

The  person  shown  not  to  have  been  heard  of  for  seven  years  by  those,  if  any,  who,  if 
he  had  been  alive,  would  naturally  have  heard  of  him,  is  presumed  to  be  dead,  unless 
the  drcumstanees  of  the  case  are  such  as  to  account  for  his  not  being  heard  of  with- 
out assuming  his  death. 

The  act  of  March  13,  1896,  of  similar  import  to  the  above  rule,  is  as 
follows: 

That  in  considering  claims  file<l  under  the  pension  laws,  the  death  of  an  enlisted 
man  or  oflScer  shall  be  considered  as  sufficiently  proved  if  satisfactory  evidence  is 
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produced  establishing  the  fact  of  the  continued  and  unexplained  absence  of  such 
enlisted  man  or  officer  from  his  home  and  family  for  a  period  of  ieven  years,  during 
which  period  no  intelligence  of  his  existence  shall  have  been  received. 

Under  this  law  and  upon  the  evidence  before  referred  to,  the  death 
of  the  soldier  was  presumed  after  seven  years  from  his  disappeamnce 
in  1893,  and  the  claim  of  the  widow  filed  in  1900  was  allowed  at  $8  per 
month  from  date  of  filing.  The  former  claim  was  held  not  admissible 
because  the  period  of  seven  years  had  not  elapsed  at  the  date  of  filing, 
June  8, 189(),  since  soldier  disappeared,  and  the  presumption  of  his 
death  could  not  then  obtain. 

The  widow  further  applied  for  the  payment  to  her  of  such  accrued 
pension  as  was  due  the  soldier,  but  this  was  denied  July  9, 1901,  upon  • 
the  ground  that  "there  is  no  satisfactory  evidence  of  the  date  of 
soldier's  death  by  which  to  fix  termination;  and  this  case  is  not  within 
the  help  of  the  act  of  March  13,  1896,  which  relates  to  a  continuing 
pension." 

From  this  action  appeal  was  taken  September  5, 1901,  upon  the  con- 
tention that  the  evidence  tends  to  show  that  soldier  lost  his  life  by 
drowning  and  that  the  date  of  his  death  has  been  fixed  by  allowing  the 
widow  a  pension  from  August  6,  1900. 

It  may  be  stated  that  if  this  appeal  were  to  be  disposed  of  upon  the 
merits  of  these  contentions  only  it  could  be  readily  overruled  or  dis- 
missed, for  the  reason  that,  first,  there  is  no  definite  proof  that  the 
soldier  lost  his  life  at  the  time  and  in  the  manner  stated.  The 
testimony  on  this  subject  is  based  on  mere  theory  or  conjecture,  and 
may  or  may  not  be  true.  For  all  that  is  actually  known  by  claimant 
or  any  of  her  witnesses  he  might  have  died  in  some  other  way,  or  he 
may  not  be  dead  at  alL  The  only  thing  that  is  definitely  proved  is 
the  fact  of  his  continued  and  unexplained  absence  from  his  home  and 
family  for  a  period  of  seven  years  and  more,  during  which  period  no 
intelligence  of  his  existence  has  been  received.  This  fact  is  good  basis 
for  the  presumption  of  his  death  at  some  time  within  that  period,  but 
nothing  more. 

In  the  next  place,  the  commencement  of  the  widow's  pension  from 
August  6,  1900,  the  date  of  filing  her  application,  after  seven  years 
from  soldier's  disappearance  had  elapsed,  can  not  be  taken  as  at  all  fix- 
ing the  date  of  his  death.  Commencement  of  the  pension  was  simply 
a  compliance  with  the  provision  of  the  act  of  June  27,  1890,  which 
requires  all  pensions  granted  thereunder  to  commence  from  the  date 
of  filing  the  application  therefor,  and  the  legal  presumption  of  death 
after  the  seven  years'  absence  only  goes  to  the  fact  and  not  to  the  date 
of  death. 

But  there  is  a  question  growing  out  of  the  rejection,  as  stated,  which 
nuiy  be  properly  passed  upon  in  the  consideration  of  this  appeal. 
That  ([uestion  relates  to  the  title  of  the  widow  to  that  portion  of  the 
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accrued  pension  of  the  soldier  which  can  be  definitely  fixed  upon,  or 
calculated  to  have  been  due  him  while  alive.  In  other  words,  the 
amount  which  he  mi^ht  have  been  paid  between  the  date  of  commence- 
ment of  his  pension  and  the  date  when  he  was  last  known  to  be  alive — 
December  12,  1891,  to  March  18,  1893.  He  has  l>een  adjudged  enti- 
tled to  pension  and  he  was  unquestionably  alive  during  that  period. 
This  may  not  be  all  he  was  entitled  to  at  the  time  of  bis  death,  and 
there  can  be  no  termination  of  his  pension  at  the  date  of  death,  because 
said  date  is  not  known.  But  the  fact  of  his  death  has  been  established 
by  legal  presumption,  as  already  indicated,  and  it  is  not  apparent  why 
his  widow  should  not  receive  the  amount  found  to  have  l)een  due  him 
during  the  period  when  he  was  known  to  be  living. 

Certainly  there  is  nothing  in  the  law,  either  in  expression  or  by 
implication,  that  would  prevent  such  payment  to  the  widow.  Section 
4718,  Revised  Statutes,  as  amended  by  the  act  of  March  2,  1893,  pro- 
vides that — 

If  any  pensioner  haa  died  or  shall  hereafter  die,  or  if  any  person  entitled  to  a 
pension,  having  an  application  therefor  pending,  han  died  or  shall  hereafter  die,  his 
widow,  or,  if  there  is  no  widow,  the  child  or  children  of  such  person  under  the  age 
of  sixteen  years,  shall  be  entitled  to  receive  the  accrued  pension  to  the  date  of  the 
death  of  such  person. 

It  could  hardly  be  contended,  with  any  show  of  reason,  that,  because 
the  exact  date  of  death  is  not  known  and  the  full  amount  of  the  accrued 
pension  to  such  date  can  not  be  determined,  this  law  would  pennit  no 
part  of  such  pension,  or  such  amount  as  is  known  to  be  due,  to  be  paid 
to  the  widow,  the  fact  of  the  pensioner's  death  being  admitted.  On 
the  contrarj^  it  would  seem  that  proper  compliance  with  said  law,  as 
well  as  every  consideration  of  equity,  would  require  the  allowance  of 
the  pension  that  had  accrued  at  the  date  of  soldier's  disappeai-ance. 

Just  what  idea  is  intended  to  be  conveyed  by  the  statement  m  the 
rejection  that  '"this  case  is  not  within  the  help  of  the  act  of  March  13, 
1896,  which  relates  to-  a  continuing  pension,"  is  not  clear.  If  by 
*' continuing  pension"  is  meant  one  which  has  not  been  or  ma}'  not  be 
terminated,  the  expression  is  beside  the  mark.  It  is  true  the  act  men- 
tioned has  relation  to  the  pensions  allowable  to  widow's  children  or 
dependent  relatives  of  a  soldier  whose  death  is  established  upon  pre- 
sumption only,  and  if  it  should  be  proved  that  the  soldier  is  alive  the 
pension  would  cease,  and  proper  recognition  of  this  law  wa«  made  in 
the  allowance  of  this  widow's  claim;  but  it  is  not  understood  how  her 
title  to  the  accrued  pension  of  the  soldier,  or  any  part  thereof,  is 
affected  by  the  fact  that  some  termination  of  such  accrued  pension 
must  be  fixed. 

This  title  to  accured  pension,  as  heretofore  shown,  is  given  by  sec- 
tion 4718,  Revised  Statutes,  and  that  section  provides  that  she  shall 
receive  it  '*  to  the  date  of  the  death  "  of  the  soldier.     But  it  would  be 
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an  anomaly  to  hold  that  because  the  date  of  the  death  can  not  be 
ascertained,  and  she  maj'  not  receive  all,  therefore  she  can  have  no 
part  of  such  accrued  pension,  even  the  amount  conceded  to  have  been 
due  the  soldier  in  his  lifetime.  Considering  this  matter  in  all  its 
bearings,  the  conclusion  seems  inevitable  that  this  widow  is  entitled 
to  the  pension  wh4ch  has  been  adjudged  the  soldier  was  entitled  to 
from  the  date  of  commencement  to  the  date  when  he  was  last  known 
to  be  alive.  In  this  connection  it  may  be  remarked  that  if  the  widow 
shtould  ever  be  able  to  establish  the  exact  date  of  soldier's  death  she 
would  be  entitled  to  such  balance  as  might  be  due  at  that  date. 

The  action  rejecting  the  claim  is  reversed,  and  the  papers  are  here- 
with returned  for  readjudication  in  accordance  with  the  views  herein 
expressed. 


RERATING— Wn>OW  COMPLETING— INCREASE. 

Leandek  J.  Moody  (deceased). 

A  claim  for  rerating  not  having  been  on  file  with  the  papers  in  her  deceased  hng- 
l)and'B  invalid  claim  at  the  time  of  his  death,  the  claim  of  the  appellant,  the 
widow  of  the  decedent,  that  she  ia  entitled  to  have  the  original  allowance  of  hi* 
pension  rerated  from  the  date  of  his  discharge  to  the  date  on  which  a  substantial 
increase  in  rate  was  allowed  in  such  claim,  and  to  be  paid  the  amount  of  the 
pension  which  might  ac(;nie  under  such  a  rerating,  is  held  to  be  untenable,  s» 
under  the  rule  laid  down  in  the  case  of  Rowland  A.  Colby  (7  P.  D.,  24)  "the 
widow  of  a  dei'^ased  soldier  has  no  right,  under  the  law,  to  make  an4  prosecute 
an  original  claim  for  a  rerating  of  her  husband's  invalid  claim.'' 

Ai<sUtant  Secretary  F,  L.  Cainj}heU  U)  the  Coiiunixi<!on<*r  of  Pensions^ 

March  11,  1902, 

Leander  J.  Moody,  deceased,  formerly  a  private  in  Company  F, 
Thirtieth  Wisconsin  Infantry,  was  granted  a  pension  July  16,  1877,  at 
the  mte  of  $4  per  month  from  February  10, 1877,  the  date  of  filing 
the  last  material  evidence  in  the  claim,  for  "diabetes."  His  original 
declaration  for  pension  was  filed  April  12, 1876.  Under  the  provisions 
of  the  act  of  January  25, 1879,  as  amended  by  the  act  of  March  3, 1879, 
the  soldier  was  paid  arrears  of  pension — pursuant  to  an  application 
therefor  filed  March  20,  1879~f rom  April  28,  1865,  to  February  9, 
1877,  the  time  intervening  between  the  date  of  his  discharge  from  the 
service  and  the  date  on  which  his  first  allowance  of  pension  commenced, 
at  the  same  rate  of  such  original  allowance.  A  claim  for  inci*ease  filed 
March  13,  1886,  was  rejected  May  1,  1886,  and  a  similar  claim,  filed 
September  21,  1S89,  was  rejected  February  7,  1891. 

In  pursuance  of  a  subsequent  claim  for  increase,  filed  September  16, 
1895,  the  pensioner  was  examined  by  a  single  surgeon,  February  22, 
1896;  but  for  some  inexplicable  reason,  which  is  not  made  clear  by  his 
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deposition  before  a  special  examiner  of  the  Bureaii,  who  was  directed  to 
proi'ure  from  the  said  surgeon  the  certificate  of  such  examination,  the 
report  thereof  was  not  received  at  the  Bureau  until  April  3, 1899,  more 
than  three  years  subsequent  to  the  date  of  the  said  examination. 

The  said  claim  for  increase  was  rejected  October  23,  1897,  on  the 
ground  that  no  medical  examination  had  been  made  of  the  soldier 
thereunder.  Upon  the  receipt  of  the  certificate  of  the  said  examina-' 
tion,  however,  the  said  action  was  vacated,  the  said  claim  for  increase 
was  readjudieated,  the  rate  in  the  case  was  increased  to  $30  per  month 
(second  grade)  from  the  date  of  such  certificate,  the  benefit  of  the  pro- 
visions of  the  act  of  March  2, 1895,  was  accorded  in  the  claim,  and  the 
amount  of  the  accrued  pension,  including  the  said  increase  in  rate,  was 
paid  to  the  widow  of  the  pensioner,  as  he  had  diedtiuring  the  interim 
between  the  date  on  which  he  was  examined  by  the  aforesaid  surgeon 
and  the  date  on  which  his  said  claim  for  increase  was  adjudicated. 

On  December  19,  1900,  the  said  widow  of  the  pensioner  filed  a  claim 
for  ''arrears  of  increase  of  pension,"  wherein  the  following  allegation 
w&s  made: 

That  she  claimB  the  said  arrears  of  the  in  valid,  increase  of  pension  for  twwity-four 
dollars  ($24)  per  month  from  the  time  of  the  said  soldier's  discharge  from  the  Army 
to  the  time  of  the  medical  examination  on  February  22,  1896. 

This  claim  was  rejected  June  3,  1901,  on  the  ground  ihat,  from  a 
medical  standpoint,  the  allegation  therein  set  up  was  unwari*anted. 
There  were,  however,  other  and  more  potent  reasons  for  the  rejection 
of  such  claim.     In  the  first  place,  the  soldier  himself  failed  to  comply 
with  the  rules  of  the  Bureau,  as  approved  by  the  Department,  in  regard 
to  claims  for  rerating,  as  the  only  claim  for  rerating  he  ever  filed  was 
incorporated  in  a  claim  for  straight  increase,  and  it  could  not,  there- 
fore, under  the  said  rules,  be  considered  as  a  formal  application  for 
rerating.     His  widow,  therefore,  was  not  endeavoring  to  complete  a 
fonual  claim  made  and  acxiepted  during'his  lifetime,  but  tiled  and  prose- 
cuted, though  to  an  unsuccessful  issue,  an  original  claim  for  the  rerating 
at  a  specified  amount  of  her  late  husband's  original  invalid  pension,  a 
claim  that,  under  the  i*ule  laid  down  in  the  case  of  the  widow  of  Row- 
land A.  Colby  (7  P.  D.,  24)  that  ''the  widow  of  a  deceased  soldier 
has  no  right  under  the  law  to  make  and  prosecute  an  original  claim 
tor  a  rerating  of  her  husband's  invalid  claim,"  must  be  held  to  be 
invalid.      Secondh^  there  was  no  such  rate  aa  $M  per  montl^  the 
amount  per  month  claimed  by  the  widow,  prior  to  the  pa^ssage  of  an 
act  of  Congress  approved  June  4,  1872,  which  provided  such  rate  for 
"incapacity  to  perform  manual  labor,"  and  also  for  certain  specific 
causes  of  disability  named  in  the  said  act.     The  said  rote  is  now  the 
third-grade  rate,  as  provided  by  the  act  of  March  3,  1888;  the  i-ate 
allowed  for  'disability  equivalent  to  the  loss  of  a  hand  or  foot"  for 
purposes  of  manual  labor.     Thirdly,  the  widow's  said  claim  was  for 
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''arrears  of  the  invalid  increase  of  pension;"  and  inavsmueh  a*?  the  only 
increase  ever  allowed  in  the  invalid  claim,  except  the  statutory  increase 
provided  for  by  the  act  of  March  2,  1895,  was  the  increase  to  second 
grade  from  February  22,  1896,  the  date  of  the  medical  examination 
made  of  the  soldier  under  his  claim  for  increase  filed  September  16. 
1S95,  it  is  not  quite  clear  upon  what  grounds  she  could  properly  bage 
a  claim  that  the  said  increase  in  mte  should  have  commenced  from  the 
date  of  his  discharge,  as,  under  the  law,  an  increase  in  mte  can  only 
commence  from  the  date  of  a  medical  examination  held  pursuant  to  a 
formal  application  for  increase,  or  from  the  date  of  an  act  of  Congress 
specially  providing  for  such  increase.  She  made  no  claim  as  to  any 
supposed  insufficiency  in  the  rate  allowed  under  the  soldier's  last  claim 
for  increase 

In  an  appeal  from  the  rejection  of  the  widow's  said  claim  for  a 
rerating  of  her  late  husband's  pension  she  contends  that  the  soldier 
was  entitled  to  a  highei  rate  of  pension  than  he  received  from  the 
date  of  his  discharge,  April  27,  1865,  to  the  date  on  which  he  was 
allowed  the  second-grade  rate,  February  22,  1896,  and  that  she,  *'as 
'hi»  widow,'  is*now  entitled  to  the  same." 

She  also  advances  the  argument  that  her  deceased  huaband  **  ought 
to  have  as  large  a  pension  as  others  now  living  and  enjoying  l>etter 
health  are  drawing."  That '' others  now  living"  are  '* enjoying  better 
health"  than  the  decedent  goes  without  saying,  but  inasmuch  aj$  her 
said  husband  during  his  lifetime  failed  to  make  proper  effort  to  secure 
a  rerating  of  his  pension  from  the  date  of  his  discharge  it  must  l>e 
held  that  the  widow  has  no  more  right  to  file  and  prosecute  an  original 
claim  of  her  own  for  a  rerating  of  the  soldier's  invalid  pension  after 
his  death  than  she  would  have  had  to  set  up  such  a  claim  during  his 
lifetime,  or  to  have  filed  and  prosecuted  a  claim  for  original  invalid 
pension  or  increase  of  same  in  his  name,  unless  he  was  mentally-  incom- 
petent to  prosecute  such  claim  liimself  and  she  was  his  duly  appointed 
guardian.  To  permit  of  such  a  practice  would  be,  in  effect,  to  hold 
that  no  action  in  any  case  was  res  judicata;  and  would  only  serve  to 
involve  the  Bureau  or  the  Department,  or  both,  in  endless  and  useless 
controversy  over  questions  long  since  determined  by  proper  authority, 
and,  tacitly,  at  least,  assented  to  by  the  parties  most  interested — the 
soldiers  themselves. 

A  widow  of  a  soldier  may  complete  a  formal  and  duly  accepted 
claim  filed  by  him  during  his  lifetime,  or  she  can  appeal  to  the  Depart 
ment  from  the  final  action  of  the  Bureau  in  a  claim  filed  by  him,  but 
she  can  not  be  allowed  the  privilege  of  prosecuting  an  original  claim 
of  her  own  in  his  case  upon  a  question  which  he  failed  to  formally 
raise  himselt  when  he  was  alive  and  had  the  right  to  do  so  if  he  chose. 

Although,  perhaps,  there  may  have  been  no  reason  from  a  medical 
standpoint  for  rerating  the  original  allowance  of  the  soldier's  pension. 
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it  is,  nevertheless,  the  judgment  of  the  Department  that  the  claim 
herein  considered  should  have  been  rejected  on  the  ground  that  there 
was  no  authority  of  law  for  entertaining  claims  of  such  a  character. 
Inasmuch,  however,  as  no  good  purpose  would  be  subserved  by  read- 
judicating  the  said  claim  in  accordance  with  the  views  herein  set  forth 
the  action  appealed  from  is  hereby  affiimed,  and  the  papers  in  the 
case  are  remanded  herewith. 


aid  and  attendance-rate— act  july  14,  180«. 
William  H.  Jones. 

By  reason  of  gunshot  wound  of  left  arm  and  injury  to  right  groin,  received  in  the 
service  and  line  of  duty,  resulting  in  a  tumor  weighing  40  pounds,  claimant  is 
totally  incapacitated  for  the  performance  of  any  ma:  lual  labor,  and  requires  the 
aid  and  attendance  of  another  person  to  dress  and  undress  a  portion  of  his  body, 
in  taking  a  bath,  and,  at  times,  to  attend  the  calls  of  nature.     Held: 

1.  That  he  is  disabled  in  such  a  degree  as  to  require  the  frequent  and  periodical, 

though  not  regular  and  constant,  personal  aid  and  attendance  of  another  person 
contemplated  in  the  act  of  July  14,  1892,  and  is  entitled  to  $50  per  month. 

2.  The  word  **  require."  mentioned  in  the  act  of  July  14,  1892,  should  be  given  its 

ordinary  meaning,  which  is,  *'to  make  necessary"  or  **to  need." 
Cases  cited:  Ira  W.  Hayford,  9  P.  D.,  307;  Harrison  B.  George,  263  L.  B.,  416;  John 
J.  Hill,  7  P.  D.,  142;  Edmond  O.  Beers,  7  P.  D.,  113,  and  Peter  N.  F.  von  Otten- 
dorfefr,  3  P.  D.,  341. 

Assistant  Secretary  F.  Z.  Campbell  to  the  Cornmissimter  of  Pensions^ 

March  11,  1902, 

William  H.  Jones,  formerly  first  sergeant  Company  E,  Third  West 
Virginia  Volunteer  Cavalry,  who  is  now  drawing  $30  per  month  under 
the  general  law  for  disability  due  to  gunshot  wound  of  left  arm  and 
injury  to  right  groin  and  resulting  tumor,  filed  a  claim  for  increase  Jan- 
uary 6, 1898,  alleging  that  he  requires  frequent  and  periodical  attend- 
ance of  another  person.  May  28,  1898,  this  claim  was  rejected  on  the 
ground  of  no  increase  shown.  From  this  action  appeal  was  taken  to  the 
Department,  and  on  September  19, 1900,  the  Department  returned  the 
papers  to  the  Bureau  with  instructions  to  conduct  a  special  examina- 
tion with  a  view  to  a.scertaining  the  fact  whether  claimant  required  the 
personal  aid  and  attendance  of  another  person  from  the  pensioned 
cau.«es  as  laid  down  by  the  statute.  The  special  examination  was  held 
as  directed,  and  thereafter,  on  December  3,  19(X),  the  claim  was  again 
rejected  for  the  same  reason  as  before.  October  30, 1901,  appeal  from 
this  last  action  was  taken  to  the  Department,  alleging  as  grounds  there- 
for that  the  Bureau  was  in  error  in  its  consideration  of  the  evidence 
in  the  case.  December  16,  1901,  the  Department  again  returned  the 
papers  to  the  Bureau  for  a  further  special  examination.  Such  exam- 
ination was  had,  and  the  papers  were  transmitted  to  the  Department 
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February  24,  1902,  and  the  claim  is  to  be  decided  on  the  merits  of  the 
issue  raised  by  the  appeal. 

That  issue  is,  does  this  claimant  ''require  frequent  and  periodical, 
though  not  regular  and  constant,  aid  and  attendance  of  another  per- 
son,'^  because  of  his  pensioned  disabilities? 

The  act  of  July  14,  1892,  which  provides  for  the  l|50  rating,  which 
this  claimant  seeks  to  establish  he  is  entitled  to,  is  as  follows: 

That  soldiers  and  sailors  who  are  shown  to  be  totally  incapacitated  for  performing 
manual  labor  by  reason  of  injuries  received  or  disease  contracted  in  the  service  of 
the  United  States  and  in  line  of  duty,  and  who  are  thereby  disabled  to  such  a  degree 
as  to  require  frequent  and  periodical ,  though  not  regular  and  constant,  personal  aid 
and  attendance  of  another  person,  shall  be  entitled  to  receive  a  pension  of  fifty 
dollars  per  month  from  and  after  the  date  of  the  certificate  of  the  examining  surgeon 
or  board  of  examining  surgeons  showing  such  degree  of  disability,  and  made  subse- 
quent to  the  passage  of  this  act. 

The  medical  certificate  in  issue  was  made  April  30,  1898,  and  is  as 
follows: 

Pulse  rate,  88, 100, 110;  respiration,  20;  temperature,  normal;  height,  5feet6inchc8; 
weight,  160  pounds;  age,  61  years.  Gunshot  wound  of  left  arm.  Measurement, 
right  wrist,  7J  inches;  left,  7  inches;  right  middle  lower  third,  8  inches;  left,  7J 
inches;  right  ann,  middle  upper  third,  10^  inches;  left,  10  inches;  hand  slightly 
smaller  than  right;  wound  of  entrance  on  anterior  and  outer  part  of  forearm  at 
junction  of  lower  and  middle  third;  scar  contracted  and  adherent,  }  by  i^  inch;  scar 
of  exit  or  where  removed  by  the  surgeon's  knife  directly  opposite  scar  of  entrance 
on  posterior  and  inner  part;  scar  i  by  1  inch;  not  adherent;  rating,  10/18.  Injury  of 
right  groin  and  resulting  tumor:  No  scar  or  atrophy  at  seat  of  injury,  but  tumor  31 
inches  in  circumference,  12  inches  long,  attached  to  region  of  right  pupart  ligament 
and  pubic  bone  below;  does  not  pass  into  the  scrotum,  but  to  side  of  it;  size  of  ped- 
icle, 18  inches  in  circumference;  hard,  but  elastic,  fluctuating  in  spots  only,  and  in 
my  opinion  fibro  cystic  in  character.  Can  only  partly  dress  himself  without  a^tsist- 
ance,  but  can  attend  the  calls  of  nature  and  feed  himself  unassisted,  though  not  able 
to  walk  but  a  few  feet  at  a  time,  or  so,  unassisted.  Rating,  30/30.  This  claimant  is 
so  disabled  from  tumor  of  right  groin  as  to  be  incapacitated  for  performing  any 
manual  labor  and  requires  the  frequent  and  periodical,  though  not  regular  and  con- 
stant, personal  aid  and  attendance  of  another  person. 

In  his  statement  before  the  special  examiner  the  claimant  said: 

I  can  walk  around  the  house  from  room  to  room,  sometimes  I  go  to  the  privy;  I^ 
half  the  time,  sleep  upstairs;  I  have  to  walk  up  15  sttps,  the  step  7}  inches  high;  I 
usually  have  somebody  to  assist  me;  last  summer — no,  the  spring  of  the  year — I  had 
a  fall,  and  since  then  I  have  not  gone  upstairs  without  somebody  being  behind  or 
ahead  of  me.  Going  down  stairs  is  the  worst.  I  can  feed  myself;  I  can  wash  my 
face  and  hands  and  can  comb  my  hair.  I  wear  shoes  in  summer  time  and  low-topped 
boots  in  the  winter  time.  1  can  not  reach  my  lower  limbs,  can  not  put  on  my  shoe» 
nor  lace  them,  and  I  can  not  put  on  my  boots.  I  did  not  put  on  my  boots  this 
morning,  my  wife  put  the  boots  on.  I  can  undress  myself;  I  can  take  off  my  coat, 
my  vest,  and  my  shirt;  I  can  not  take  off  my  trousers,  except  by  letting  them  drop 
and  stepping  out  of  them;  I  can  not  pull  off  or  put  on  my  socks.  When  I  take  a 
bath  usually  some  one  has  to  assist  me,  as  I  can  not  reach  with  my  fingers  my  anu9; 
I  can  from  behind  and  if  stooping  over.  I  can  not  wash  my  feet.  My  wife  keeps  a 
millinery  store;  she  has  done  so  ever  since  we  lived  in  this  city.    6he  leaves  about  S^ 
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o'clock  a.  m.  in  busy  seasons;  does  not  come  back  at  noon;  she  never  returns  later 
than  11  o'clock  p.  m.  I  have  a  family  of  five  girls  and  one  boy;  the  boy  is  in 
Arkansas;  he  is  a  railroad  man;  the  youngest  girl  is  about  18  years  of  age.  I  have 
not  employed  any  one  yet  to  aid  and  attend  to  me;  such  aid  and  attendance  is  given 
by  members  of  the  family.  I  can  not  go  to  attend  to  the  calls  of  nature  when  it  is 
bad  weather— raining  or  snowing — or  when  it  is  slippery.  My  privy  is  about  30  or  40 
steps  from  the  house. 

The  special  examiner  stated  in  his  report  that  claimant  ^'waddled 
like  a  goose"  when  he  walked.  In  his  report  on  the  second  examina- 
tion the  special  examiner  said: 

I  think  the  pensioner  has  made  a  fair  statement  of  his  condition  in  the  deposition 
taken  November  12  and  20,  1900,  and  there  is  no  question  in  my  mind  that  he  off 
and  on  needs  the  aid  and  attendance  of  another  person  on  account  of  pensioned 
causes,  but  it  is  impossible  to  obtain  the  testimony  of  disinterested  parties  to  show 
how  often  he  requires  such  aid,  or  what  the  nature  or  character  of  such  aid  is  and 
has  been,  as  witnesses  are  not  called  in  when  the  same  is  rendered. 

Following  is  a  portion  of  the  report  of  the  special  examiner  on  the 
testimony  giveft  before  him  by  claimant's  wife: 

Q.  Did  your  husband,  as  a  matter  of  fact,  require  the  aid  and  attendance  of  another 
person  during  the  period  from  January  6,  1898,  to  April  30,  1898,  and  if  so,  what 
person  did  give  such  aid  and  attendance  during  that  time? — A.  He  most  undoubtedly 
did.     Myself,  my  son,  and  my  two  oldest  daughters  gave  such  aid  and  attendance. 

Q.  Was  your  son,  Nathan  M.  Jones,  here  in  Brookfield  during  that  periodV—A.  He 
was  most  all  of  that  time.  He  left  in  May,  1898;  he  came  to  Brookfield  about  Christ- 
mas, 1897;  he  got  married  in  April,  1901;  he  is  now  at  De  Queen,  Ark. 

Q.  What  was  the  nature  and  character  of  the  aid  and  attendance  you  gave  your 
husband  during  that  period  from  January  6,  1898,  to  April  30,  1898?  State  specific- 
ally what  you  did  during  that  period. — A.  I  would  give  him  or  assist  him  in  his  bath; 
I  dressed  him— helpei  to  dress  him — I  did  the  most  of  it.  I  would  put  on  his  socks, 
his  shoes,  and  lace  his  shoes;'  I  helped  him  to  put  on  his  trousers;  he  could  undo 
his  clothing  and  drop  them;  he  could  feed  himself  when  not  sick  in  bed;  he  could 
walk  around  the  house,  sometimes  he  could  not.  I  quite  often  assisted  him  at  calls 
of  nature.    *    *    * 

Q.  After  April  30,  1898,  when  your  husband  was  not  confined  to  his  bed,  did  you 
have  to  give  aid  and  attendance  in  the  same  manner,  and  why?— A.  When  not  con- 
fined to  his  bed,  I  had  to  assist  him  in  taking  his  bath,  bathing  and  drying  his  feet, 
putting  on  his  socks  and  shoes  and  lacing  them,  and  had  to  put  on  his  boots;  but 
sometimes  when  he  felt  very  weak  and  debilitated  I  had  to  dress  and  undress  him, 
but  he  usually  when  not  confined  to  his  bed  could  dress  and  undress  himself,  feed 
himself,  attend  to  calls  of  nature,  and  walk  around  the  house  and  around  the  yard, 
but  he  could  not  walk  a  long  distance,  and  could  not  stand  up  for  a  long  time;  he 
had  to  sit  down.     Sometimes  he  brought  me  to  the  sto^e  and  back  in  the  buggy. 

Mary  G.  Jones,  a  daughter  .of  the  claimant,  testified  that  from  her 
personal  knowledge  her  father  required  the  assistance  of  her  mother 
to  dress  and  undress  him.  She  also  testified  that  the  aid  given  by  her 
mother  since  January,  1898,  was  to  assist  in  bathing  him,  to  put  on 
his  trousers,  his  socks  and  shoes,  but  most  of  the  time  she  had  to 
render  even  more  assistance  than  that. 

Dr.  A.  C.  Pettijohn  testified  that  he  had  treated  claimant  at  various 
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periods  since  1893.  He  examined  claimant's  tumor  in  1897,  and  advised 
him  not  to  be  operated  upon  for  it.  The  doctor  stated  that  because  of 
the  tumor  the  claimant  required  the  frequent  and  periodical  aid  and 
attendance  of  another  person.     He  said: 

I  know  he  can  not  put  on  his  stockings,  shoes,  trousers,  or  drawers;  he  can  not 
wash  his  feet  or  cut  the  nails  thereon;  he  can  not  safely  go  up  a  stairway  and  he  can 
not  walk  any  distance. 

He  also  expressed  the  opinion  that  the  condition  of  claimant's  heart 
and  stomach  were  traceable  to,  or  the  disability  was  aggravated  b}%  the 
tumor,  which  produced  a  nervous  condition. 

Dr.  H.  H.  Pratt,  who  examined  claimant's  tumor  in  1897,  gave  his 
opinion  of  claimant's  condition,  as  follows: 

I  think  he  needs  aid  and  attendance  when  he  has  to  do  something  with  his  lower 
extremities — putting  on  his  stockings,  drawers,  shoes,  lacing  them;  when  putting  on 
his  trousers,  washing  his  feet,  and  cutting  his  nails.  I  think  he  c»n  draw  up  his 
drawers  and  trousers  when  he  is  inside  them  and  when  they  are  above  his  knees, 
and  I  think  he  can  drop  his  drawers  and  his  trousers  to  his  knees.  His  penis  and 
testicles  have  entirely  disappeared  on  the  surface  of  the  tumor,  and  under  certain 
circumstances  when  he  is  compelled  to  urinate  in  the  house,  I  judge  that  when  he 
has  to  use  a  vessel  he  needs  some  one  to  assist  him  in  holding  the  vesssel. 

Dr.  George  N.  Lanty  testified  that  in  December,  1897,  and  Februaiy, 
1898,  he  treated  claimant  for  hem'>iThage  of  the  tumor.  He  alj<o 
expressed  the  opinion  that  the  tumor  aflFected  claimant's  stomach  and 
heart  and  led  to  a  nervous  condition.  This  witness  stated  that  claimant 
was  frequently  confined  to  his  bed  because  of  various  complications. 

Three  witnesses  state  from  what  they  know  of  claimant,  because  of 
the  tumor  he  requires  the  aid  of  another  person  in  putting  on  and  off 
his  shoes  and  stockings  and  trousers,  and  in  all  necessary  attention  to 
his  lower  extremities. 

Dr.  J.  S.  Evans  testified  that  claimant  was  under  his  professional 
care  from  1897  to  1898  or  1899.  He  had  examined  the  tumor  and 
advised  against  an  operation  on  account  of  the  age  of  claimant.  He 
stated  that  he  last  saw  the  tumor  in  1898.  and  that  it  weighed  40  pounds. 
Because  of  the  tumor  alone  this  witness  said  the  claimant  can  do  no 
manual  labor;  he  can  not  walk  an}'  distance;  that  he  can  not  put  on  or 
off  his  socks,  shoes,  boots,  or  trousers;  he  can  attend  with  some  diffi- 
culty the  calls  of  nature,  but  if  he  has  to  urinate  in  the  house  some  one 
nmst  aid  him  in  holding  the  vessel. 

*  *  *  the  penis  being  practically  obliterated,  or  rather  embedded  to  the  side  of 
the  tumor;  he  can  dress  himself  above  the  waist  line;  he  can  fee<l  himself  and  walk 
alx>ut  the  house  by  using  a  cane,  but  walking  is  certainly  aggravating  to  his  present 
local  condition.  The  tumor  interferes  so  much  with  the  circulation  that  each  time  I 
have  seen  him  I  have  a8cril)e<l  that  as  the  indirect  cause  of  the  maladies  for  which  I 
treated  him  at  those  timen. 

The  above  is  snbstantialh'  the  material  evidence  in  the  case,  except 
four  photographs  showing  the  tumor,  tiled  as  exhibits. 
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The  language  of  the  statute  i.s: 

*  *  *  And  who  are  thereby  disabled  in  such  a  degree  as  to  require  fre- 
quent and  periodical  though  not  regular  and  constant  aid  and  attendance  of  another 
person.     *    *    ♦ 

The  word  '•'require,"  mentioned  in  the  law,  should  be  given  its  ordi- 
nary meaning,  it  having  no  technical  meaning. 

It  is  a  familiar  rule  of  construction  that  the  words  of  a  statute  are 
to  be  read  and  understood  in  their  primary  or  ordinary  sense,  and 
according  to  their  usual  import  and  common  acceptation,  unless  to  so 
construe  them  would  be  clearly  repugnant  to  the  legislative  intention, 
or  would  lead  to  manifestly  incongruous  or  absurd  results.  (Suther- 
land on  Statutory  and  Constitutional  Law,  pp.  219,  220;  Potters  Dwar- 
ris,  p.  203.) 

Require  means  in  its  ordinary  significance:  To  make  necessary;  to 
need;  to  demand;  to  claim  as  indispensable.  (See  Webster's  Una- 
bridged Dictionaiy.) 

''To  need,"  seems  to  be  the  sense  in  which  the  word  is  iLsed  ordi- 
narily. Then  the  simple  issue  presented  by  this  appeal  is,  does  the 
evidence  show  that  this  claimant  needs  the  frequent  and  periodical  aid 
and  attendance  of  another  person?  It  is  manifest  that  this  claimant, 
or  no  claimant,  is  compelled  by  the  law,  at  the  expense  of  great  pain 
and  inconvenience  to  himself,  to  care  for  himself,  where  frequent  and 
periodical  attendance  of  another  will  permit  him  to  secure  the  ordi- 
nary necessities  of  life,  without  such  pain  and  inconvenience.  The 
question  to  be  detennined  is,  will  he  be  put  in  a  position,  b\'  the  fre- 
quent and  periodical  aid  and  attendance  of  another  person,  where  he 
can  secure  the  ordinary  necessities  of  life,  by  such  attendance,  of 
which  he  would  otherwise  be  deprived. 

It  must  be  conceded  that  the  wearing  of  shoes  and  l)oots,  of  stock- 
ings and  trousers,  and  the  taking  of  bath^,  are  among  the  necessities 
of  life,  and  that  the  evidence  shows  that  this  claimant  if  not  aided  by 
another  would  te  deprived  of  them. 

However,  it  is  impossible  to  lay  down  any  general  rule  which  shall 
apply  alike  and  at  once  to  all  cases  which  may  arise  under  this  statute. 
In  the  case  of  Ira  W.  Hayford  (9  P.  D.,  807),  it  was  said: 

Aa  to  jixst  what  degree  of  disability,  or  amount  of  aid  and  attendance  is  required 
in  consequence  thereof,  so  as  to  bring  the  case  within  the  purview  of  the  provisions 
of  the  act  of  July  14, 1892,  can  not  be  definetl  in  any  general  rule.  It  is  not  my  pur- 
pose, nor  do  I  deem  it  necessary,  to  lay  down  any  si)ecial  rule  for  guidance  in  all 
ca2«efl  of  this  character  other  than  that  which  is  to  be  found  in  the  language  of  said 
statute. 

In  the  case  of  Harrison  B.  George  (decided  January  t),  189S,  L.  B., 
'it)3,  p.  416)  it  was  stated: 

The  words  ** frequent  and  periodical"  are  in  express  terms  contradistinguished 
from  the  words  "regular  and  constant,"  and  clearly  indicate  that  periods  of  time 
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may  occur  when  aid  is  not  required,  and  yet  the  soldier  be  entitled  to  the  rate  named. 
The  conditions  named  in  the  act  must  occur  at  stated  intervals.  The  length  of  time 
between  the  recurrence  is  largely  a  question  of  judgment  as  to  the  intent  of  (Dongreas. 

The  question  in  issue  is  not  wholly  a  medical  question,  but  is  one  of 
fact,  to  be  determined  from  the  evidence  in  each  case.  (See  cases  of 
John  J.  Hill,  7  P.  D.,  Ii2;  Edmund  O.  Beers,  7  P.  D.,  113.) 

The  evidence  of  the  claimant,  his  wife,  and  his  daughter  is  to  the 
effect  that  he  can  not  put  on  his  shoes,  his  stockings,  drawers,  and 
trousers,  without  assistance  from  another;  that  when  he  takes  his  bath 
he  must  have  his  wife  present  to  bathe  his  feet  and  legs;  that  at  other 
times,  not  deiined  as  to  time,  the  wife  must  aid  him  in  attending  the 
calls  of  nature.  This  testimony  is  corroborated  by  the  evidence  of 
several  physicians  who  have  examined  the  tumor,  and  had  opportunity 
to  reach  a  conclusion  as  to  the  extent  it  was  necessary  for  claimant  to 
have  aid  and  attendance  of  another  person.  The  location  of  the  tumor 
ic  such  that  it  is  impossible  for  any  but  members  of  claimant's  family 
and  physicians  to  testify  from  personal  knowledge  as  to  the  amount  of 
assistance  claimant  requires  because  of  it. 

The  surgeon  who  examined  claimant  for  the  Bureau  makes  the  state- 
ment that  he  requires  the  frequent  and  periodical  aid  and  attendance 
of  another  person,  and  therefore  the  medical  certificate  ''shows"  the 
degree  of  disability  demanded  by  the  statute.  A  number  of  local  phy- 
sicians and  members  of  claimant's  family  and  himself  testify  clearly 
as  to  the  amount  of  assistance  he  requires  from  others.  If  there 
remains  any  doubt  that  the  terms  of  the  statute  are  satisfied,  such 
doubt  may  be  well  resolved  in  favor  of  the  claimant. 

As  was  said  in  the  case  of  Peter  N.  F.  Von  Ottendorfer  (3  P.  D., 
341): 

The  Department  has  long  held  that  the  pension  laws  should  be  construed  in  the 
liberal  and  generous  spirit  which  prompted  their  enactment,  and  where  doubts  can 
not  be  resolved  by  evidence,  presumption  should  incline  toward  claimant. 

The  only  point  upon  which  there  can  be  an}'  room  for  doubt  in  this 
case  is  the  amount  of  aid  and  attendance  the  claimant  requires.  He  is 
totally  incapacitated  for  the  performance  of  any  manual  labor,  and  he 
requires  aid  and  attendance  to  dress  and  undress  a  portion  of  his  body 
when  he  takes  a  bath,  and  at  times  when  he  attends  the  calls  of  nature. 
It  is  believed  that  he  requires  such  frequent  and  periodical  aid  and 
attendance  as  was  intended  by  Congress  in  the  act  of  July  14,  1892, 
and  he  is  therefore  entitled  to  $50  per  month  from  April  30,  1898, 
the  date  of  the  medical  certificate  showing  such  degree  of  disability, 
made  under  the  pending  claim. 

The  action  of  the  Bureau  is  reversed  and  the  papers  are  returned 
for  an  adjudication  of  the  claim  in  conformity  with  this  opinion. 
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attorneys-material.  service-order  no.  60. 

John  Benson  (claimant). 

MiLO  B.  Stevens  &  Co.  (attorneys). 

The  filing  of  a  declaration  in  a  claim  for  reissue  to  correct  the  date  of  the  commence- 
ment of  increase  under  the  act  of  January  5,  1893,  at  any  time  prior  to  Novem- 
ber 18, 1901,  the  date  of  the  approval  of  Order  No.  60,  is  deemed  material  service 
and  may  entitle  an  attorney  in  such  claim  to  a  fee. 

The  filing  of  a  declaration,  motion,  or  evidence  by  an  attorney  in  behalf  of  a  claim- 
ant, to  secure  reissue  to  correct  the  date  of  commencement  of  pension  under  the 
act  of  Januar>'  5,  1893,  at  any  time  prior  to  the  allowance  of  such  reissue  by  the 
Bureau  on  its  own  motion,  is  deemed  material  service  and  may  entitle  such 
attorney  to  a  fee. 

Assistant  Secretary  F.  L.  Campbell  to  the  Comtnissimier  of  PensimiSy 

March  U,  1902. 

Milo  B.  Stevens  &  Co.,  of  Washington,  D.  C,  on  February  7, 1902, 
entered  an  appeal  from  the  action  of  the  Bureau  in  the  matter  of  fee 
on  the  issue  of  January  6, 1902,  in  the  claim  for  pension  under  the  act 
of  January  5, 1893,  of  John  Benson,  who  served  in  Company  F,  Fourth 
United  States  Artillery,  in  the  war  with  Mexico. 

The  soldier  was  in  receipt  of  pension  at  the  i-ate  of  $8  per  month, 
under  the  act  of  Januavy  29, 1887,  when  certificate  issued,  January  11, 
18D4,  in  his  claim  for  increase  under  the  act  of  January  5,  1893,  to 
allow  him  the  rate  of  $12  per  month  from  January  2,  1894,  date  of 
legal  approval  by  the  board  of  review  for  admission  of  the  claim  In 
accordance  with  the  provisions  of  Order  231,  dated  July  6,  1893,  of 
the  Commissioner  of  Pensions.  On  said  issue  a  fee  of  $2  was  paid  to 
James  Tanner,  of  Washington,  D.  C,  as  attorney  for  his  services  in 
the  claim. 

In  behalf  of  the  soldier  on  September  7,  1901,  the  appellants  filed  a 
declaration  for  a  reissue  under  the  act  of  Januarj'  5,  1893,  to  com- 
mence pension  at  an  earlier  date  than  the  date  fixed  under  said  Order 
231,  and  on  January  6,  1902,  certificate  issued  to  commence  pension 
at  $12  per  month  from  January  5,  1893.  The  declaration  contained  a 
power  of  attorney  in  favor  of  Messrs.  Stevens  &-Co.  However,  no 
fee  was  certified  to  them  for  their  services  in  the  claim.;  hence  this 
appeal. 

No  additional  services  were  required  of  the  appellants  by  the  Bureau, 
and  none  were  performed  by  them.  The  claim  was  adjudicated  upon 
the  evidence  filed  in  the  original  claim  for  increase  under  the  act  of 
January  5,  1893.  They  were  denied  a  fee  under  Order  No.  60  of  the 
Bureau,  approved  November  19,  1901,  which  reads  as  follows: 

Order  No.  60.]  WASHixcrroN,  D.  C,  Noremher  5,  1901. 

Chiefa  of  Dirimon: 

In  consideriDg  claims  for  increase  under  the  act  of  January  5,  1893,  which  were 
allowed  prior  to  promulgation  of  Order  No.  375,  dated  July  11,  1901,  it  is  held  that 
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(KH'larations  are  not  required  in  order  to  cause  read  judication  to  fix  date  of  com- 
mencement in  accordance  with  the  jjrovisionH  of  said  order.  Such  claiuiH  will  be 
taken  up  and  readjudicate<l  when  tliey  are  reached,  even  though  no  retjuest  is  made 
for  i<uch  atrtion  by  pensioners.  Ca^es  where  the  pensioner  dies  befoix*  readjudication 
or  Ixjfore  legal  i>ayment  is  made  of  any  amount  found  due  by  rea^^on  of  change  in 
date  of  commencement  will  l)e  treated  as  coming  within  the  meaning  of  the  act  of 
Marcli  2,  1895. 

Tlie  class  of  claims  under  consideration  will  be  readjudicated  only  upon  the  e\i- 
dence  which  was  on  file  at  the  time  of  the  original  allowance  of  increase  under  the 
provisions  of  Order  No.  375. 

No  fee  will  be  certified  or  \ysL\d  upon  any  allowance  under  such  readjudication. 

H.  Clay  Evans,  Commisnoner. 

DEPART.MENT  OF  InTBRIOK, 

November  18,  1901. 
Approved. 

E.  A.  HlTCHCXXTK, 

Secretary. 

The  (fravamen  of  the  ground  upon  which  the  appellant^^  were  denied 
a  fee  i«  that  the  Commissioner  of  Pensions  has  directed  that  a  fee 
shall  not  be  paid  to  attorney's  for  their  services  in  claims  of  this  class. 

The  question  whether  an  attorney  is  entitled  to  receive  a  fee  in  a 
pension  claim  turns  primarily  upon  the  fact  whether  a  claimant  for 
pension  is  permitted  under  the  law  to  be  represented  in  his  claiai  by 
an  attorney  of  his  choice  who  has  been  duly  admitted  to  practice 
before  the  Bureau,  and  this  latter  question  is  one  that  from  time  to 
time  has  received  consideration  by  this  Department,  and  the  conclu- 
sion reached  b}'  it  that  in  the  absence  of  a  prohibitory  statute  claim- 
ants have  a  legal  right  to  prosecute  their  respective  claims  for  pension 
through  agents  and  attorneys.  The  question  was  fully  considered 
and  discussed  and  all  leading  authorities  in  point  cited  at  length  in  the 
case  of  Davis  i\  Davis  (10  P.  D.,  403),  with  the  result  that  the  conclu- 
sion as  stated  was  f  ullj'  sustained.  As  this  case  is  of  such  recent  date, 
and  bearing  as  it  does  directly  upon  the  matter  herein  presented,  it  is 
not  thought  that  a  rediscussion  at  this  time  of  the  law  involved  would 
serve  any  purpose.  It  suflSces  to  say  that  under  the  law  a  claimant's 
right  to  appear  by  duly  qualified  representatives  of  his  choice  is  so 
well  established  as  to  be  beyond  all  doubt,  and  that  it  follows  a*?  a 
matter  of  course  that  if  a  claimant  has  a  legal  right  to  employ  an 
agent  in  a  i)ension  claim,  the  agent  is  entitled  to  such  compensation  as 
the  law  provides. 

These  principles  in  pension  practice  are  so  well  known  and  under- 
stood that  they  may  be  regarded,  without  being  recited  therein,  as  con 
stituting  a  part  of  any  order  of  the  Bureau  relative  to  or  in  any  way 
bearing  ujwn  the  right  of  a  claimant  for  pension  to  be  represented  bv 
an  agent,  or  to  the  right  of  such  agent  to  compensation  for  his  services, 
so  that  if  an  order  expressly  limits  or  prohibits  the  right  of  a  claim- 
ant or  agent  in  the  particulars  noted,  it  will  be  regarded  as  having 
reference  onl}'  to  cases  where  the  respective  claimants  have  not  exer- 
cised their  right  to  appoint  an  attorney  or  where  tl^^^jx^^^*  has 
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forfeited  his  title  to  a  fee  under  other  rules  of  practice.  Therefore 
Order  No.  60  is  considered  as  authority  for  denying  the  appellants  a 
fee  so  far  as  it  conforms  with  those  principles  of  the  law  as  set  foilh 
in  the  case  of  Davis  v.  Davis,  supra,  and  restated  herein. 

So  the  only  question  presented  is,  whether  the  appellants  are 
entitled  to  a  fee  under  the  well-known  rules  of  practice.  Hence  it 
will  be  necessary  to  consider  the  character  of  the  claim,  of  the  proceed- 
ings instituted,  and  of  the  services  rendered  by  the  appellants  to 
determine  their  right  to  a  fee  in  the  premises. 

Prior  to  the  decision  of  the  Department  in  the  case  of  Robert  Mark- 
wood  (11  P.  D.,  380)  the  practice  was,  pursuant  to  Ordei*  No.  231,  to 
commence  increase  of  pension  provided  by  the  act  of  Januar}'  5, 1893, 
from  the  date  of  the  approval  of  the  claim  for  allowance  by  the  board 
of  review  of  tlie  Pension  Bureau.  Under  said  decision  the  practice 
now  is  to  allow  increase  from  the  date  subsequent  to  the  approval  of  the 
a<*t  at  which  it  shall  have  been  established  that  the  conditions  of  disa 
bility  and  destitution  existed,  entitling  pensioners  to  increase,  pursuant 
to  Order  No.  375,  promulgated  July  11, 1901,  which  reads  as  follows: 

Order  No.  375.]  V^ashington,  D.  C,  July  11, 1901. 

In  fixing  date  of  commencement  of  increase  of  pension  under  the  act  of  January  5, 
1893,  the  following  rules,  based  upon  the  decision  of  the  Secretary  of  the  Interior  in 
the  case  of  Robert  Markwood,  dated  June  8, 1901,  will  be  observed: 

1.  When  all  the  conditions  required  to  give  title  under  this  act  are  shown  to  have 
existed  on  and  since  January  5,  1893,  pension  at  the  increased  rate  shall  be  made  to 
commence  from  that  date. 

2.  When  the  pensioner  is  shown  to  have  been  wholly  disabled  at  the  date  of 
passage  of  the  act,  but  not  in  such  destitute  circumstances  that  $8  per  month  was 
insufficient  to  provide  him  w^ith  the  necessaries  of  life,  the  increased  rate  shall  com- 
mence from  the  day  on  which  he  became  destitute,  if  it  be  possible  to  fix  the  exact 
date;  otherwise  from  the  date  of  filing  of  a  declaration  after  he  l>ecame  destitute. 

3.  When  the  pensioner,  being  destitute,  became  wholly  disabled  after  the  passage 
of  the  act,  the  increased  rate  shall  commence  from  the  date  on  which  he  became  so 
disabled,  provided  the  exact  date  can  be  fixed,  as  in  case  of  wound  or  injury  or  other 
sudden  or  permanent  disability;  but  if  it  be  impossible  to  fix  the  exact  day  on  which 
the  pensioner  became  wholly  disabled,  the  increase  shall  commence  from  the  date  of 
filing  of  a  declaration  after  he  became  so  disabled,  or,  if  the  evidence  filed  be  insuffi- 
cient to  show  him  wholly  disabled,  from  the  date  of  a  medical  examination  showing 
sach  condition. 

A  pensioner  who  is  75  years  of  age  shall,  in  accordance  with  Orders  Nos.  193  and  242, 
\ye  regarded  as  wholly  disabled. 

4.  W^hen  the  pensioner  is  75  years  of  age  or  more,  the  increased  rate  shall  com- 
mence irom  the  day  after  the  passage  of  the  act  on  which  he  became  75  years  old, 
provided  that  all  other  conditions  required  to  give  title  under  this  act  are  shown  to 
have  existed  on  that  date,  provided  that  there  be  no  earlier  date  from  which  the 
increase  can  be  made  to  commence. 

5.  W^hen  title  is  derived  from  the  act  of  January  5,  1893,  through  the  act  of  April 
23,  1900,  the  above  rules  will  apply,  except  that  the- increase  shall  in  no  case  com- 
mence prior  to  April  23,  1900. 

H.  Clay  Evans,  Commimo7ier, 
Approved  July  12,  1901. 

E.  A.  Hitchcock,  Secretary, 
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It  will  be  noted  that  in  all  claims  for  increase  under  the  act  of  Jan- 
uarj'  5, 1893,  adjudicated  under  Order  No.  231,  and  where  the  pensionei's 
are  still  living,  applications  can  be  made  for  reissue  to  correct  the  date 
of  commencement  of  pension  from  the  date  fixed  pursuant  to  Oi-der 
No.  231  to  one  of  the  four  or  more  dates  designated  in  Order  No.  375, 
supra.  Such  applications  have  for  their  object  the  securenient  of 
pension,  which  is  the  test  in  proceedings  under  pension  laws  deter- 
mining whether  the  proceedings  constitute  a  claim  for  pension.  (See 
Davis  V,  Davis,  10  P.  D.,  409,  text.)  So  as  the  proceedings  instituted 
by  the  appellants  constitute  a  claim  for  pension,  and  they  were  duly 
authorized  to  prosecute  the  claim  under  the  decisions  of  the  Depart- 
ment, they  would  be  entitled  to  a  fee,  provided  they  perfonned  any 
material  service  in  securing  the  pension  allowed. 

By  Order  No.  60  it  was  directed  that  the  class  of  claims  under  con- 
sideration would  be  readjudicated  only  upon  the  evidence  on  file  at  the 
time  of  the  original  allowance  of  increase;  in  said  ordei  it  was  stated 
that  the  filing  of  declarations  was  not  necessary  for  the  pui-pose  of 
securing  arrears  of  increase. 

In  the  case  of  John  Dies,  dated  December  16, 1901  (457  L.  B.,  262), 
it  was  held  that  a  pensioner  would  be  permitted,  in  a  claim  for  reissue 
under  the  act  of  January  5,  1893,  to  submit  evidence  showing  the 
existence  of  conditions  entitling  him  to  increase,  at  such  dates  as 
increase  of  rate  would  be  allowed  to  commence  under  said  act;  and, 
in  answer  to  the  Bureau's  communication  calling  attention  to  the  fact 
that  said  decision  abrogated  Order  No.  60  in  the  particular  that  read- 
judication  would  be  made  only  upon  the  evidence  on  file  at  the  time 
of  the  original  allowance  of  increase  under  the  act  of  Januaiy  5, 1893, 
the  Department  in  February,  1902,  informed  the  Bureau,  in  substance, 
as  follows: 

That  said  order  was  supposed  to  mean  onl}^  what  it  stated  plainly  on 
its  face;  that  is  to  say,  that  declarations  would  not  be  required  of  pen- 
sioners m  such  cases,  but  the  claims  would  be  taken  up  by  the  Bureau, 
and  the  commencement  of  increase  under  the  act  of  Januarj'  5,  1893, 
readjudicated  in  accordance  with  the  decision  of  this  Department  in 
the  case  of  Robert  Markwood  (11  P.  D.,  380),  where  the  evidence  on 
file  afforded  sufficient  data  for  readjudication.  However,  it  was  under- 
stood, as  nothing  was  contained  in  the  order  indicating  any  other 
intent,  that  where,  as  in  the  present  case  (John  Dies),  the  pensioner 
had  filed  an  application  for  reissue  to  correct  the  date  of  commence- 
ment of  pension  and  submitted  evidence  showing  that  conditions 
entitling  him  to  increase  under  the  act  of  January  5,  1893,  existed  at 
an  earlier  date  (subsequent  to  the  passage  of  said  act)  than  is  shown 
by  the  evidence  on  which  the  original  issue  to  allow  increase  under 
said  act  was  made,  then  said  order  had  no  application,  and  the  claim 
for  reissue  would  be  readjudicated  upon  all  the  evidence  filed  bearing 
on  the  question  at  issue.  oi^tizedbyGoOgle 
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The  practice  relative  to  the  manner  in  which  proceedings  should  be 
instituted  looking  to  the  securement  of  a  reissue  to  allow  increase 
from  the  proper  date  under  the  act  of  January  5,  1893,  whether  by 
filing  a  declaration,  by  motion,  or  other  method,  is  properly  a  subject 
for  regulation  by  order  of  the  Bureau,  as  is  also  the  evidence  to  be 
required  in  such  claims,  the  same  as  those  matters  are  subjects  for 
regulation  in  other  classes  of  pension  claims.  However,  under  Order 
No.  60,  as  construed  by  this  Department  in  the  cited  case,  it  would 
seem  that  where  a  claimant  has  seen  fit  to  take  steps  to  secure  his  rights 
under  the  act  of  January  5,  1893,  the  proceedings  instituted  by  him 
can  not  be  ignored. 

In  this  particular  case  it  is  noted  that  the  declaration  was  filed  Sep- 
tember 7,  1901,  or  over  two  months  prior  to  the  time  when  Order 
No.  60  became  operative.  At  the  time  said  declamtion  was  filed  the 
usual  method  of  procedure  in  claims  for  pension  was  b}^  filing  a  declara- 
tion. (See  Regulations,  Pension  Laws  Pamphlet,  1899;  Treatise  on 
the  Practice  of  the  Pension  Bureau,  p.  6.)  Therefore  it  must  be 
regarded  that  appellants  by  filing  a  declamtion  for  pension  in  this  claim 
proceeded  according  to  the  rules  of  practice  and  that  the  filing  thereof 
was  material  service.  Any  subsequent  changes  in  the  practice  would 
not  operate  to  render  such  service  immaterial,  inasmuch  as  it  was 
material  when  performed  b\'  the  appellants. 

It  appears  that  the  proceedings  instituted  by  the  appellants  in  behalf 
of  the  claimant  constitute  a  claim  for  pension;  that  they  were  duly 
authorized  to  prosecute  said  claim,  perfonned  material  service  in  its 
prosecution,  and  w^ere  in  good  standing  when  it  was  allowed.  Under 
these  conditions  it  was  error  to  deny  them  a  fee,  and  the  action  of  the 
Bureau  in  so  doing  is  accordingly  reversed. 


pracnce-appeals-act  of  march  3, 1800. 
Addie  Yates  v.  David  Yates. 

Appeals  in  cases  under  the  act  of  March  3,  1899,  when  perfected  in  accordance  with 
Rule  14,  Rules  of  Practice,  which  requires  that  they  should  be  accompanied 
by  proof  of  service  of  the  same  on  the  appellee,  W^ll  be  transmitted  to  the  Bureau 
of  Pensions,  whereupon  the  necessary  steps  for  the  suspension  of  payment  of 
half  of  the  pension  due  or  to  l)ecorae  due  will  be  taken,  and  thereafter,  not  later 
than  thirty  days  from  the  date  of  filing  the  appeal,  such  appeal,  and  the  papers 
in  the  (sise,  together  with  the  Commissioner's  report  thereon,  will  be  returned 
to  the  Department. 

Assistant  Sea^etary  F,  Z.  Campbell  to  tJw  Comrnissicynei'  of  Pensions^ 

March  15,  190'2. 

Herewith  is  inclosed  the  appeal  of  David  Yates,  late  private  Com- 
j>any  K,  Third  Tennessee  Infantry,  and  a  pensioner  under  certificate 

p.  D.-VOL.  12 — 15  ^.g,^^,  ,^ Google 


226  DECISIONS   KELATING   TO    PENSIONS. 

No.  448728,  from  the  Bureau  action  allowing  the  claim  of  Addie  Yates 
for  division  of  pension  under  act  of  March  3,  1899,  with  the  docket 
jacket  No.  74748. 

You  are  directed  to  take  the  necessary  steps  for  the  suspension  of 
pa3'ment  of  one-half  the  pension  due  or  to  become  due  pensioner, 
pending  the  consideration  of  the  appeal  which  was  filed  March  13, 
1902,  and  at  3^our  earliest  convenience  and  within  thirty  days  from  the 
date  on  which  appeal  was  filed,  forward  the  papei"s  in  the  ca-se  and  the 
inclosed  papers  with  your  report  to  this  Department. 

In  future,  appeals  under  said  act  of  March  3,  1899,  when  perfected 
as  required  by  Rule  14  of  Practice,  will  be  transmitted  to  the  Bureau, 
whereupon  you  are  requested  to  take  similar  action  as  indicated 
herein. 


service^desertion-act  of  june  «7,  1890, 
Henry  Denny. 

The  claimant  did  not  serve  ninety  days  during  the  war  of  the  rebellion. 
The  Government  will  not  credit  time  spent  in  desertion  in  estimating  length  of  service 
under  the  act  of  June  27,  1890. 

Assutant  Secretary  F,  Z.  Campbell  to  the  Commissioner  of  Pensions, 

March  18, 1902.    ' 

Henry  Denny  enlisted  in  the  Fourteenth  Battery,  Massachusetts 
Light  Artillery,  January  29,  1864,  and  was  discharged  July  17,  1865. 

F^ebruary  28,  1891,  he  filed  a  claim  for  pension  under  the  provisions 
ol  the  act  of  June  27,  1890,  numbered  685130,  alleging  various  dis- 
abling causes,  and  that  he  had  served  at  least  ninety  days  during  said 
war. 

This  claim  was  rejected  October  9,  1896,  upon  the  ground  that  the 
soldier  did  not  serve  ninety  days  during  the  war  of  the  rebellion. 

From  this  action  he  appealed  August  31,  1899,  contending  that  the 
records  of  the  War  Department  now  show  that  he  enlisted  January  29, 
1864,  and  was  discharged  July  17,  1865. 

This  would  give  a  service  of  one  j'ear  five  months  and  eighteen  days — 
a  much  longer  period  of  service  than  that  required  by  the  statute. 
But  did  he  actually  serve  ninety  days  or  more? 

The  reports  of  the  War  Department  relative  to  this  issue  are  dated 
January  7, 1896,  and  March  2,  1896,  and  read,  respectivel3%  as  follows: 

It  appears  from  the  records  of  this  office  that  Henrj'^  Denny,  private. 
Fourteenth  Independent  Battery,  Massachusetts  Light  Artillery,  was 
enrolled  January  29, 1864,  at  Boston,  Mass.,  to  serve  three  years.  He 
was  mustered  into  service  as  a  member  of  said  battery  February-  27, 
1864,  and  is  reported  as  having  deserted  therefrom  on  March  19,  1864, 
at  Readville,  Mass.  He  did  not  rejoin  his  command,  which  remained 
in  service  until  June  15,  1865,  but  appears  to  have  surrendered  to  the 
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military  authorities  at  Washington,  D.  C,  on  or  about  July  10,  1865, 
as  a  member  of  the  Fourteenth  New  York  Heavy  Artillery,  in  which 
he  did  not  enlist,  and  claimed  the  benefit  of  the  President's  proclama- 
tion of  March  11,  1865,  to  which  he  was  not  entitled. 

He  was  forwarded  to  and  confined  at  the  Old  Capitol  Prison,  on 
July  10,  1865,  and  was  released  therefrom  on  July  14, 1865.  The  dis- 
charge register  of  the  Department  of  Washington  shows  that  he  was 
discharged.  July  17, 1865,  as  of  the  Fourteenth  New  York  Heavy  Artil- 
lery, but  without  pay. 

It  also  appears  from  a  report  from  the  accounting  officers  of  the 
Treasury  Department  that  this  man  was  not  paid  on  final  statements 
or  discharged  from  the  military  service  of  the  United  States. 

Upon  investigation  it  has  been  determined  by  this  Department  that 
Henry  Denny,  Fourteenth  Batterj%  Massachusetts  Light  Aitilleiy 
Volunteers,  reported  —  date  unknown  —  under  the  President's  procla- 
mation of  March  11,  1865,  and  was  discharged  from  the  service  July 
17,  1865,  at  Washington,  D.  C.  The  charge  of  desertion  of  March  19, 
1864,  therefore,  no  longer  stands  against  him,  but  the  record  of  the 
fact  that  he  was  absent  in  desertion  from  March  19,  1864,  until  he 
reported  to  the  military  authorities — date  unknown  —  can  not  be 
expunged. 

This  Department  and  the  Pension  Bureau  are  bound  by  the  records 
of  the  War  Department  (Case  of  George  W.  Dmke,  9  P.  D.,  273). 

If  the  claimant's  statement  on  appeal  is  to  govern,  he  served  during 
the  war  of  the  rebellion  for  a  longer  period  than  is  actually  necessary 
under  the  provisions  of  the  act  under  which  he  has  applied.  He 
deserted  March  19,  1864,  and  had  therefore  fifty -one  days  of  actual 
and  honorable  service  up  to  the  da}'  when  he  desertecl. 

But  to  give  him  him  any  status  under  the  act  in  question  he  must 
be  credited  with  thirty-nine  days  more  of  service.  Can  this  time  be 
properly  added  from  the  period  during  which  soldier  was  absent  in 
desertion  i 

It  appears  the  claimant  took  advantage  of  the  President's  proclama- 
tion and  presented  himself  before  the  authorities  and  received  his  dis- 
charge. This  discharge  was  not  even  from  the  seiTice  into  which  he 
had  enlisted,  but  this  point  is  technical  and  will  not  be  discussed,  as 
the  War  Department  has  held  that  the  charge  of  desertion  no  longer 
stands  against  him,  and  so  far  as  the  requisite  of  the  statute  that  a  dis- 
charge of  this  nature  is  one  of  the  prerequisites  to  pensionable  status 
is  concerned,  no  obstacle  would  be  in  claimant's  wa}- .  But  from  March 
19,  1864,  until  July  10,  1865,  a  period  of  one  year  three  months  and 
twenty-two  days,  this  soldier  was  absent  from  his  command  as  a  deserter. 
His  whereabouts  were  unknown.  He  was  shirking  or  avoiding  at 
least,  to  put  it  mildly,  the  duties  and  obligations  of  a  soldier.  He 
certainly  was  not  rendering  any  service  to  his  country,  for  his  deser- 
tion not  only  took  him  absolutely  from  the  path  of  hiig^.d^uty  and  service 
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but  was  a  reproach  to  his  country,  to  his  command,  to  his  comrades, 
and  to  his  manhood.  He  was  depriving  his  country  of  the  services 
which  he  had  voluntarily  offered,  which  had  been  legalh'  accepted  and 
which  were  due  in  its  time  of  need. 

It  would  be  anomalous  indeed  were  this  Department  to  hold  that 
time  spent  in  desertion  and  in  the  avoidance  of  duty  could  be  credited 
as  service  in  the  aid  of  the  suppression  of  the  rebellion.  The  law  does 
not  contemplate  nor  would  it  stand  any  such  construction. , 

During  the  limited  period  of  time  required  by  this  statute  every 
soldier  who  seeks  it8  benefit  nmst  have  been  at  least  in  a  position  to 
respond  to  every  proper  call  for  dut}- . 

This  claimant  was  not  in  such  a  position.  He  did  not  render  ninety' 
days'  service  during  the  war  of  the  rebellion  and  he  has  no  status  under 
the  law  in  question. 

Your  action  is  sustained. 


identity-^vidow's  claim  act  .txtxe  87,  1890. 

Mary  E.  Washington  (widow). 

Appellant  filed  her  claim  for  pension  under  the  act  of  June  27,  1890,  as  the  widow  of 
one  George  Washington,  late  of  Carlisle,  Pa.,  who  she  alleged  serv'ed  in  Com- 
pany E,  Fifth  Massachusetts  Volunteer  Cavalry.  On  April  3,  1894,  one  George 
Washington,  residing  in  Boston,  applied  for  a  pension  as  the  person  who  serve*! 
in  said  company  and  regiment,  and  his  claim  was  admitted  after  a  special  exam- 
ination, Noveml)er  9,  1896,  appellant's  claim  having  been  rejected  Septemlier  S, 
1896,  on  the  ground  that  the  evidence  faile<l  to  show  that  her  deceased  hus- 
band waa  the  person  who  served  in  said  company.  Subsequently  she  filed 
additional  testimony  to  establish  the  identity  of  her  late  husl>and,  but  the  former 
rejection  of  her  claim  was  adhered  to.  It  appears  that  appellant  was  in  po8se$«- 
sion  of  the  discharge  certificate  of  the  Cieorge  Washington  who  rendered  the 
service  in  said  organization,  when  she  file<l  her  claim  for  pension,  ^nd  it  appeare<l 
that  the  same  was  in  the  |K)88es8ion  of  her  late  husband  as  early  as  1874,  but  it 
appeared  just  as  clear  that  it  had  at  one  time  l>een  in  hands  of  the  Geoi^e  Wash- 
ington of  Boston,  and  the  jiersonal  description  therein  was  unquestionably  that 
of  the  latter.  In  view  of  the  fact  that  a  large  number  of  witnesses  of  good  repu- 
tation, including  comrades,  one  of  whom  was  a  white  lieutenant  in  said  company, 
testified  with  the  |)ensioner  l)efore  them,  that  he  was  the  identical  George  Wash- 
ington who  rendered  the  service  in  said  organization,  and  the  superior  standing 
and  character  of  the  witnesses  testifying  in  l>ehalf  of  the  pensioner,  as  comiiared 
with  those  testifying  for  appellant,  it  is  held  that  the  evidence  does  not  show 
that  her  decease<l  husl)ancl  ^vas  the  soldier  who  rendere<l  the  8er\-ice  as  Oeorfse 
Washington  in  ComjMiny  E,  Fifth  Massachusetts  Cavalry,  and  her  claim  for  j>en- 
sion  was  j)roi)erly  rejected. 

Assistant  Secreta)^  F,  Z.  Camjybell  to  the  Commissiojier  of  Pen^ioiiSn 

March  IS,  1902, 

Mary  E.  Washington  tiled  in  the  Bureau  on  August  9, 1890,  an  appli- 
cation for  pension  under  the  provisions  of  the  third  section  of  the  act 
of  June  27,  1890,  as  widow  of  George  Washington,  alleged  private  in 

Digitized  byVjOOQlC 


DECI8I0NS    RELATING    TO   PENSIONS.  229 

Company  E,  Fifth  Massachusetts  Volunteer  Cavalry,  alleging  therein 
that  her  deceased  husband  had  served  in  said  organization  for  more 
than  ninety  days  during  the  war  of  the  rebellion,  had  been  honorably 
discharged  from  said  service,  and  had  died  on  April  24,  1885,  leaving 
her  as  his  widow  surviving,  without  other  means  of  support  than  her 
daily  labor. 

Said  application  for  pension  was  rejected  on  September  8,  1896, 
u|X)n  the  ground  that  the  evidence  failed  to  show  that  the  deceased 
husband  of  the  claimant  was  the  George  Washington  who  had  served 
as  a  private  in  Company  E,  Fifth  Massachusetts  Volunteer  Cavalry, 
during  the  war  of  the  rebellion,  or  that  he  was  ever  a  duly  enlisted 
man  in  the  militar}-  service  of  the  United  States. 

Subsequently,  during  the  years  1897,  1899,  and  1901,  the  claimant 
filed  additional  testimony  for  the  puiTpose  of  establishing  the  identity 
of  her  deceased  husband  as  the  George  Washington  who  served  as  a 
private  in  Company  E,  Fifth  Massachusetts  Volunteer  Cavalry,  during 
the  war  of  the  rebellion,  and  made  application  for  a  reopening  and 
reoonsidei-ation  of  her  claim  in  the  Pension  Bureau.  Said  additional 
testimony  was  duly  and  carefully  considered,  and  on  June  1,  1901,  it 
was  held  to  be  insufficient  to  warrant  any  change  of  action,  reopening 
of  the  claim  was  denied,  and  the  action  of  re]ection  was  adhered  to  upon 
the  same  grounds. 

From  said  action  of  rejection  and  the  refusal  to  reopen  and  reconsider 
the  claim  upon  the  additional  testimony,  as  aforesaid,  the  present 
appeal  was  taken  on  July  25,  1901. 

It  appears  from  the  papers  accompanying  this  case  that  on  April  3, 
1894,  one  George  Washington,  residing  in  Boston,  Mass.,  also  filed  an 
application  for  pension  under  the  second  section  of  the  act  of  June  27, 
1890,  alleging  that  he  was  the  soldier  who  had  enlisted  and  served  in 
Company  E,  Fifth  Massachusetts  Volunteer  Calvary,  during  the  war 
of  the  rebellion,  and  had  been  honorably  discharged  therefrom.  After 
a  very  careful  and  exhaustive  investigation  of  this  claim,  as  well  a»of 
the  claim  for  widow's  pension  of  Mary  E.  Washington,  the  claim 
of  the  Boston  George  Washington  was  admitted  on  November  9, 1896, 
and  on  November  13,  1896,  a  certificate  was  issued  to  him  under  said 
section  at  the  rate  of  $8  per  month  from  the  date  of  filing  his  applica- 
tion for  partial  inability  to  earn  a  support  by  manual  labor  from  dou- 
ble inguinal  hernia,  which  pension  he  is  now  receiving. 

It  is  earnestly  contended  by  the  appellant  that  her  deceased- husband 
was  the  true  and  only  George  Washington  who  served  in  said  com- 
pany and  regiment  dpring  the  war  of  the  rebellion,  and  that  the 
George  Washington  who  is  now  living  and  pensioned  on  account  of 
said  service  had  falsely  and  fraudulently  personated  her  said  husband, 
and  had  by  misrepresentation  and  perjury  obtained  the  pension  on 
account  of  said  service  to  which  she  was  law^f  ully  entitled.  It  is  thus 
apparent  that  the  only  question  at  issue  and  to  be  determined  under 
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this  appeal  is  the  identity  of  the  George  Washington  who  sensed  as  a 
private  during  the  war  of  the  rebellion  in  said  company  and  regiment- 

The  official  military  records  of  the  War  Department  show  that  but 
one  person  by  the  name  of  George  W^ashington  enlisted  and  served 
during  the  rebellion  in  Company  E,  Fifth  Massachusetts  Volunteer 
Cavahy.  This  George  Washington  enlisted  on  February  5,  1864,  and 
served  continuously  until  October  31,  1865,  upon  which  date  he  was 
mustered  out  and  discharged  the  service  with  his  company.  The  evi- 
dence in  this  claim  of  the  widow,  and  also  in  that  of  the  George 
Washington  who  is  now  pensioned,  conclusive!}'  shows  that  there  was 
but  one  George  Washington  in  said  company.  The  records  of  the 
War  Department  show  that  there  were  several  George  Washingtons 
who  served  in  other  companies  of  said  regiment,  but  these  pei'sons 
are  all  satisfactorily  accounted  for,  either  by  the  record  itself,  or  by 
the  evidence  in  the  cases,  and  no  one  of  them  could  b}-  an}'  possibility 
have  been  either  the  deceased  husband  of  this  appellant,  or  the  George 
Washington,  of  Boston,  Mass.,  who  is  now  living  and  pensioned. 
Furtheinnore,  at  the  time  she  filed  her  claim  for  pension  this  apix^lant 
had  in  her  possession  the  certificate  of  discharge  of  George  Washing- 
ton from  Company  E,  Fifth  Massachusetts  Volunteer  Cavalry,  and  she 
stated  under  oath  that  she  had  no  knowledge  whatever  of  any  military 
service  rendered  by  her  deceased  husband  other  than  that  mentioned  in 
said  discharge  certificate,  and  based  her  clain)  for  pension  solely 
thereon.  The  George  Washington  who  is  now  a  pensioner  has  also 
declared  under  oath  that  he  rendered  no  military  service  except  in 
Company  E,  Fifth  Massachusetts  Volunteer  Cavalry,  and  had  never 
enlisted  in,  or  belonged  to,  any  other  militar}'  organization  in  his  life, 
and  in  this  statement  he  is  fully  corroborated  by  the  most  reliable 
testimony  in  the  case. 

The  question  in  the  case  is  thus  narrowed  down  to  the  single  issue: 
Was  the  man  who  is  shown  by  the  record  to  have  served  in  Company 
E,  Fifth  Massachusetts  Volunteer  Cavalry,  the  deceased  husband  of 
the  appellant,  or  was  he  the  pensioner,  George  Washington,  who  is 
now  living  in  Boston,  Mass.  i 

Owing  to  the  conflicting  nature  of  the  evidence  and  the  number  of 
credible  witnesses  who  testify  positive!}'  on  either  side  this  is  a  most 
difficult  question  to  satisfactorily  determine. 

In  the  claim  of  the  widow  for  pension,  now  on  appeal,  the  following 
facts  appear  to  be  clearly  established  by  the  evidence:  The  appellant 
has  resided  all  her  life  in  Carlisle,  Pa.  She  was  first  married  in  that 
place  to  one  John  Cuff,  who  was  a  soldier  during  the  war  of  the  rebel- 
lion, and  who  died  in  the  service,  and  she  was  pensioned  as  Cuff's 
widow  under  the  provisions  of  section  47U2,  Revised  Statutes,  and 
drew  said  pension  until  March  20,  18S3,  upon  which  date  she  is  shown 
by  the  evidence  to  have  married  the  deceased  George  Washington  in 
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Carlisle,  Pa,,  as  whose  widow  she  now  seeks  pension.  The  evidence 
shows  that  her  husband,  George  Washington,  first  appeared  in  Car- 
lisle, Pa.,  some  time  in  1862,  but  where  he  came  from  and  his  previous 
history  is  not  clear,  further  than  it  is  intimated  that  he  had  been  a 
slave  and  had  escaped  into  the  Federal  lines  from  some  place  either 
in  Virginia  or  Maryland.  At  the  time  this  George  Washington  came 
to  Carlisle,  Pa.,  the  appellant  was  then  living  in  that  place  with  her 
fii-st  husband.  Cuff,  and  this  George  Washington  lived  and  boarded  at 
her  house.  After  the  enlistment  and  death  of  Cuff  he  continued  to 
board  with  the  appellant  until  some  time  in  186i,  when,  it  is  claimed, 
he  went  to  Massachusetts,  with  other  colored  men  from  Carlisle,  Pa., 
for  the  purpose  of  enlisting  in  the  Fifth  Massachusetts  Volunteer 
Cavalry.  Upon  his  return  to  Carlisle  from  his  alleged  militarj'^  serv- 
ice, in  1865,  he  again  wetit  to  live  with  the  appellant,  and  the  evidence 
i*hows  that  from  that  time  up  to  March  20,  1883,  they  lived  together 
in  the  same  house  as  husband  and  wife,  and  upon  said  date  the}'^  were 
formally  and  legally  married  by  a  justice  of  the  peace,  and  thereafter 
continued  to  live  together  as  husband  and  wife  to  the  date  of  this 
George  Washington's  death,  which  is  shown  to  have  occurred  on  April 
24,  1885. 

There  can  be  no  question,  from  the  evidence,  as  to  the  fact  that  the 
George  Washington  with  whom  this  appellant  lived,  and  to  whom  she 
was  married  in  Carlisle,  Pa. ,  died  and  was  buried  in  said  place  on  the 
date  above  mentioned,  and  it  furthermore  appears  in  evidence  that  a 
tombstone  was  erected  over  his  grave  at  the  expense  of  the  Govern- 
ment of  the  United  States,  inscribed  with  his  name  and  giving  his 
service  as  a  private  in  Company  E,  Fifth  Massachusetts  Volunteer 
Cavalry. 

On  special  examination  Alexander  Baker,  who  served  in  Company 
E,  Fifth  Massachusetts  Volunteer  Cavalry,  Joseph  Howard,  of  Com- 
jmny  I,  John  Davis,  of  Company  C,  and  James  Williams,  of  Company 
L,  of  the  same  regiment,  all  of  whom  are  reported  to  be  colored  men 
of  good  reputation  and  credible  witnesses,  and  whose  military  service 
and  presence  with  said  regiment  is  verified  by  the  records  of  the 
Adjutant-General's  Oflice,  testified  positively,  distinctly,  and  emphat- 
ically that  they  were  acquainted  with  the  deceased  husband  of  the 
appellant  in  Carlisle,  Pa.,  prior  to  their  enlistment  in  the  Army;  that 
they  went  in  company  with  the  said  George  Washington  from  Carlisle 
to  Massachusetts  for  the  purpose  of  enlisting  in  the  service  as  recruits 
for  the  Fifth  Massachusetts  Volunteer  Cavalry;  that  the  said  George 
Washington  did  enlist  in  said  regiment  at  the  same  time  with  them- 
selves, at  Readville,  Mass.,  and  was  assigned  to  C/ompany  E,  and 
served  therein  until  the  discharge  of  said  company  and  regiment  in 
October,  1865,  to  their  personal  knowledge,  and  then  returned  to 
Carlisle,  Pa.,  where  he  resided  until  his  death.     Baker  sweai's  that  he 
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served  in  the  same  company  with  appellant's  deceased  husband,  and 
the  records  of  the  War  Department  corrobomte  this  statement;  that 
he  was  one  of  the  buglers  of  said  company,  and  that  he  was  discharged 
from  the  service  at  the  same  time  with  the  appellant's  husband  and 
returned  in  companj^  with  him  to  Carlisle,  Pa.,  and  that  he  personally 
knows  that  he  was  the  only  George  Washington  who  served  in  said 
company  during  the  war  of  the  rebellion. 

George  W.  Jackson,  who  is  reported  to  be  of  good  standing  and 
credibility,  testified  that  he  resided  in  Carlisle,  Pa.,  in  1864,  and  that 
he  accompanied  the  appellant's  husband,  at  his  solicitation,  to  Read- 
ville,  Mass.,  for  the  purpose  of  enlisting  in  said  regiment,  but  that  he 
was  rejected  as  a  recruit  on  account  of  his  youth.  He  states,  however, 
that  he  was  employed  as  a  servant  by  the  white  commissioned  officei*s 
of  Company  E  of  said  regiment,  the  same  company  in  which  it  is 
alleged  appellant's  husband  served,  and  accompanied  said  organization 
in  that  capacity  during  all  its  service  from  its  organization  to  its  dis- 
bandment  at  the  close  of  the  war,  and  that  the  George  Washington  of 
Carlisle,  Pa.,  who  afterwards  married  this  appellant,  served  in  said 
company  as  an  enlisted  man  during  the  whole  time  he  was  with  it; 
that  he  knew  him  intimately,  and  associated  with  him  continuousl}' 
during  the  time  of  his  service  in  the  Army,  and  that  he  returned  with 
him  from  Boston  Harbor,  the  place  of  disbandment  of  said  regiment, 
to  Carlisle,  Pa.,  and  knew  him  continuously  in  that  place  from  that 
time  until  his  death  in  April,  1885. 

Furthermore,  the  discharge  certificate  of  the  George  Washington 
who  served  in  Company  E,  Fifth  Massachusetts  Volunteer  Cavalry, 
was  in  the  possession  of  this  appellant,  and  was  given  by  her  in  May, 
1895,  to  a  special  examiner  who  investigated  this  case.  She  gives  a 
perfectly  reasonable  and  apparently  truthful  account  of  how  this  dis- 
charge certificate  came  into  her  possession.  She  states  that  her  hus- 
band, George  Washington,  brought  it  with  him  when  he  returned 
from  the  Army  to  her  house  in  1865;  that  some  years  prior  to  her 
marriage  to  him  he  sent  it  to  Washington  City,  D.  C,  for  the  purpose 
of  being  used  as  evidence  in  a  claim  for  bounty  he  was  then  prosecut- 
ing before  the  Treasury  Department;  that  the  discharge  certificate 
remained  in  Washington  for  some  years,  and  was  then  returned  to  her 
husband,  who  placed  it  in  the  pocket  of  his  Sunday  coat  and  kept  it  in 
his  trunk;  that  when  her  husband  died,  and  they  were  about  to  pre- 
pare him  for  burial,  she  removed  the  papers  in  the  pocket  of  said  coat^ 
including  this  discharge  certificate,  and  that  since  that  time  it  has  been 
in  her  possession.  This  statement  of  the  appellant  is  full}^  corrobo- 
rated by  the  records  in  the  oflSce  of  the  Auditor  of  the  Treasuiy  for 
the  War  Department,  which  show  that  on  April  10,  1874,  George 
Washington,  of  Carlisle,  Pa.,  applied  for  bounty  as  a  private  in  Com- 
pany E,  Fifth  Massachusetts  Volunteer  Cavalry,  and  that  his  certifi- 
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eate  of  discharge  from  said  company  was  sent  with  and  filed  as  a  part 
of  said  application.  The  Auditor  of  the  Treasury  furthermore  certi- 
fied that  said  discharge  was  on  file  in  his  oflSce  from  April  10,  1874, 
till  February'  26,  1878,  upon  which  date  it  was  returned  by  the  Auditor 
to  George  Washington  at  Carh'sle,  Pa. 

The  foregoing  evidence  would  appear  on  its  face  to  be  almost  con- 
clusive of  the  fact  that  the  husband  of  this  appellant  was  the  true 
and  only  George  Washington  who  served  in  Company  E,  Fifth  Massa- 
chusetts Volunteer  Cavalry;  but  when  the  evidence  on  file  in  the  case 
of  the  George  Washington  of  Boston,  Mass.,  is  examined  in  connec- 
tion therewith  a  most  remarkable  and  unprecedented  state  of  facts  is 
developed. 

In  the  first  place  all  the  witnesses,  including  this  appellant  herself, 
who  have  testified  in  the  widow's  claim;  describe  the  George  Washing- 
ton who  lived  in  Carlisle,  Pa.,  as  a  spare,  thin-faced  man  with  a  light 
brown  complexion,  rather  sandy  hair,  and  about  5  feet  8  or  10  inches 
in  height.  The  personal  description  given  in  the  certificate  of  dis- 
charge which  was  in  the  possession  of  the  appellant  wholly  fails  to 
correspond  with  the  description  given  by  the  witnesses  of  her  deceased 
husband.  The  George  Washington  to  whom  the  certificate  was  issued 
is  described  as  a  short,  stout  black  man,  with  black  woolly  hair,  black 
eyes,  and  about  5  feet  4  inches  in  height.  This  description  corresponds 
exactly  with  the  George  Washington  of  Boston,  Mass.,  who  is  now 
pensioned  on  account  of  sei^vice  in  said  company,  and  who  is  shown  by 
the  testimony,  as  well  as  by  a  photograph  on  file  with  the  papera  in 
this  case,  to  be  a  broad- featured,  intensely  black  man,  with  all  the 
typical  peculiarities  of  his  race. 

Although  the  Boston  George  Washington  is  shown  by  his  testimony 
to  be  wholly  untruthful  and  absolutely  unreliable,  so  that  none  of  his 
statements  can  be  accepted  unless  corroborated  by  circumstances  or  by 
other  credible  testimony,  he  makes  one  statement  in  regard  to  this  dis 
charge  certificate  which  appears  to  be  corrobomted  in  a  very  remark- 
able manner.  He  is  clearly  shown  to  be  an  intensely  ignomnt  man, 
utterly  unable  to  read  or  write,  or,  in  fact,  to  tell  one  letter  froni 
another,  and  yet,  upon  cross-examination  by  a  special  examiner,  upon 
being  asked  if  he  could  tell  his  discharge  certificate  if  he  saw  it,  and 
before  he  had  ever  seen  the  discharge  certificate  referred  to  in  this 
case,  he  made  the  following  statement:  He  said  that  at  some  time  after 
his  discharge  from  the  service,  and  while  he  was  employed  on  a  steam- 
boat on  the  Ohio  River,  he  was  on  one  occasion  engaged  in  doing  some 
painting  on  said  boat,  and  while  thus  at  work  the  fact  that  he  had  ever 
been  a  soldier  was  questioned  by  some  of  his  fellow-workmen,  and  in 
order  to  prove  that  he  had  been  in  the  service  he  went  to  his  bag  or 
kit  and  took  out  his  discharge  certificate;  that  his  hands  were  soiled 
with  paint  and  that  the  impnnt  of  his  fingers  and  thumb  was  thus  made 
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upon  the  papers,  and  that  if  he  should  see  his  discharge  certificate  he 
could  identify  it  b}^  these  marks.  Upon  the  certificate  being  produced 
and  handed  to  him  by  the  special  examiner,  he  pointed  out  the  finger 
marks  thereon  exactly  as  he  had  stated,  and  showed  exactly  how  the 
paper  had  been  folded  at  the  time  and  how  the  marks  had  been  made 
thereon. 

Notwithstanding  the  foregoing,  which  would  seem  to  conclusively 
identify  the  discharge  certificate  as  the  one  issued  to  the  George 
Washington  of  Boston,  Mass.,  he  was  unable  to  give  an}'  truthful  or 
satisfactory  account  whatever  as  to  how  said  certificate  ever  got  out 
of  his  possession  and  into  the  possession  of  the  George  Washington  of 
Carlisle,  Pa.  He  told  at  least  three  or  four  absolutely  inconsistent 
and  conflicting  stories  as  to  how  he  lost  his  discharge  certificate,  every- 
one of  which  were  proved,  and  admitted  by  him  to  be  untrue,  and  he 
finally  confessed  that  he  did  not  know  and  could  not  tell  when,  how, 
or  where  he  had  lost  his  discharge  certificate,  but  he  consistenth' 
stuck  to  it  that  the  certificate  shown  him  by  the  special  examiner,  and 
which  was  in  possession  of  this  appellant,  was  the  identical  certificate 
that  had  been  issued  to  him  upon  his  discharge  from  the  service  as  a 
private  x)f  Company  E,  Fifth  Massachusetts  Volunteer  Cavalry,  and 
which  he  had  lost.  The  Boston  George  Washington  was  also  unable  to 
*give  any  clear  or  satisfactory  account  of  his  history,  either  prior  to  his 
enlistment  or  subsequent  to  his  discharge  from  the  service.  In  isola- 
tion to  this  he  made  at  least  five  or  six  different  statements  as  to  where 
he  had  been  raised,  the  circumstances  under  which  he  was  enabled  to 
obtain  his  freedom  from  slavery,  and  the  place  from  which  he  came  to 
Massachusetts  to  enlist  in  the  Union  Arm3\  He  appears  to  be  also 
equally  uncertain  as  to  his  movements  and  places  of  residence  after 
his  discharge  from  the  service  up  to  about  1885,  since  which  year  he  is 
shown  by  the  other  testimony  to  have  resided  in  Boston,  Ma«>8.  In 
fact  there  is  hardly  a  statement  made  by  this  man  relative  to  himself 
that  he  has  not  either  flatly  contradicted  or  with  unblushing  effrontery 
subsequently  admitted  to  be  an  untruth,  with  the  single  exception  that 
he  enlisted  and  served  in  Company  E,  Fifth  Massachusetts  Volunteer 
Cavahy,  during  the  war  of  the  rebellion,  from  February,  1864,  to 
October,  1865. 

Upon  special  investigation  of  the  case  of  the  George  Washington  of 
Boston  in  connection  with  the  claim  of  this  appellant,  Edward  J. 
Bartlett,  who  is  shown  by  the  records  of  the  War  Department  to  have 
been  one  of  the  white  commissioned  officers,  second  and  fii'st  lieutenant, 
of  Compan}'  E,  Fifth  Massachusetts  Cavalry,  and  to  have  served  with 
said  company  during  the  whole  time  of  its  existence,  testified  positively 
to  the  identity  of  the  (leorge  Washington  of  Boston  as  the  man  who 
had  served  under  that  name  in  said  company,  and,  furthermore,  that 
no  other  George  Washington  had  ever  belonged  to  that  company,  and 
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no  man  answering  the  description  of  the  deceased  husband  of  this 
appellant,  the  George  Washington  of  Carlisle,  Pa.  This  witness  is 
reported  to  be  a  gentleman  of  high  standing  and  character  and  of 
excellent  reputation.  Ui)on  being  confronted  with  the  George  Wash- 
ington of  Boston  and  asked  the  question  if  he  recognized  him,  he 
stated  that  he  could  not  do  so  positive)}',  but  that  he  believed  him  to 
be  a  man  by  the  name  of  George  Washington  who  had  served  in  his 
compan\'  during  the  war  of  the  rebellion.  He  then  requested  the 
special  examiner  to  permit  him  to  question  the  George  Washington 
then  present  relative  to  certain  matters  that  had  occurred  during  the 
^service  of  said  company  and  which  could  not  possibh'  be  within  the 
knowledge  of  the  Bwston  man  unless  he  were  the  true  George  Wash- 
ington who  had  served  in  said  company.  This  he  did  very  carefully 
and  thoroughly  and  in  the  presence  of  the  special  examiner,  who  took 
down  the  same  and  made  it  a  part  of  the  deposition  of  George  Wash- 
ington, and  at  the  end  of  said  examination  Lieutenant  Bartlett  posi- 
tively and  unequivoc*aIly  identified  the  George  Washington  of  Boston 
as  the  only  man  bv  that  name  who  had  ever  served  in  said  company 
and  regiment. 

In  addition  to  this  testimony  Frank  W.  Lee,  who  served  as  a  ser- 
geant in  said  companv  and  regiment,  Lemuel  Barnes,  who  was  a  pri- 
vate in  said  company,  John  L.  Swarts.  who  served  in  Companj'  F  of 
said  regiment,  John  W.  Harvey,  who  was  a  member  of  Company  A, 
and  Lewis  A.  Clark,  who  was  a  member  of  the  band  of  said  regiment, 
all  positive!}'  and  emphatically  swear  that  the  George  Washington  of 
Boston  was  the  man  who  enlisted  and  served  in  Company  E  of  said 
regiment,  that  they  knew  him  well  in  service,  served  with  him  contin- 
uously from  1864  to  1865,  were  discharged  the  service  at  the  same 
time,  and  they  positively  and  personally  identify  the  said  George 
Washington,  who  was  then  present,  as  the  identical  man  with  whom 
they  seized  and  of  whom  they  testified,  and  state  that  they  positively 
know  that  he  is  the  soldier  in  question.  These  witnesses  also  swear 
that  no  other  man  by  the  name  of  George  Washington  served  in  said 
company,  and  that  no  man  answering  the  description  of  the  George 
Washington  of  Carlisle,  Pa.,  served  in  .said  regiment  to  their  knowl- 
edge. The  service  and  presence  with  said  company  and  regiment  of 
all  of  these  witnesses  is  also  verified  by  the  records  of  the  War 
Department,  and  the}'  are  reported  to  be,  without  exception,  persons 
of  more  than  usual  intelligence  and  credibility  for  their  class  and  station 
in  life. 

A  photograph  of  the  George  Washington  of  Boston  was  obtained 
during  the  special  examination  of  this  case,  and  was  exhibited  to  this 
appellant,  and  to  all  the  witnesses  in  her  case  who  had  testified  as  to 
the  identity  of  her  deceased  husband,  and  lx)th  she  and  said  witnesses 
positively  and  emphatically  swore  that  they  knew  no  such  man,  had 

Digitized  by  VjOOQ IC 


236  DECISIONS   RELATING   TO   PENSIONS. 

never  seen  him  in  their  lives,  and  did  not  recognize  said  photograph 
ad  the  picture  of  any  person  that  they  had  ever  known  or  seen. 

With  such  positive,  direct,  and  unequivocal  testimony,  given  on 
both  sides  of  this  case  by  witnesses  of  reported  good  credibility,  as  to 
the  identity  of  these  two  parties,  it  is  a  difficult  matter  to  satisfactorily 
determine  which'  one  of  the  two  George  Washingtons  was  the  soldier 
who  served  in  Company  E,  Fifth  Massachusetts  Volunteer  Ca\'alry. 
Although  it  may  not  be  possible  to  settle  this  question  upon  the  proof 
on  file  beyond  all  doubt  or  question,  yet  it  must  at  last  be  determined 
upon  the  prepondemnce  and  weight  of  the  testimony  adduced,  and  this 
is  clearly  with  the  George  Washington  of  Boston. 

In  the  first  place,  the  standing  and  character  of  the  witnesses  who 
testify  to  the  identit}-  of  George  Washington  of  Boston  as  the  soldier 
who  served  in  Company  E,  Fifth  Massachusetts  Volunteer  Cavalry, 
are  manifestly  superior  to  that  of  the  witnesses  who  testify  as  to  the 
identity  of  the  deceased  husband  of  this  appellant.  Not  only  does  a 
white  commissioned  officer  of  said  company  identify  the  Boston  man 
as  the  soldier,  but  the  colored  witnesses  are  clearly  more  intelligent 
and  their  testimony  more  direct  and  positive  than  that  of  the  Penn- 
sylvania witnesses  who  testify  in  behalf  of  the  appellant. 

In  the  second  place,  the  witnesses  testifying  in  behalf  of  the  appel- 
lant are  swearing  as  to  the  identity  of  a  man  who  had  been  dead  and 
buried  for  ten  years,  whereas  the  witnesses  who  testify  tus  to  the  identity 
of  the  Boston  George  Washington  positively  and  definitely  identify 
him,  then  present,  as  the  man  with  whom  they  served  in  Company  E, 
Fifth  Massachusetts  Volunteer  Cavalry,  and  state  that  they  hnoic  that 
he  is  the  George  Washington  who  served  in  said  company.  This  is 
absolute  and  positive  identification,  and  can  not  be  gainsaid,  and  there- 
fore is  entitled  to  the  greater  weight  as  evidence. 

As  to  when  or  how  the  certificate  of  discharge  of  George  Washing- 
ton from  Company  E,  Fifth  Massachusetts  Volunteer  Cavalry,  came 
into  the  possession  of  George  Washington  of  Carlisle,  Pa.,  the  evi- 
dence does  not  explain,  and  it  apparently  must  remain  an  unsolved 
problem.  It  was  undoubtedly  in  his  possession  as  early  as  1874,  for 
he  then  filed  it  in  the  Treasury  Department  in  connection  with  his 
claim  for  bounty,  but  it  is  just  as  clear  that  it  must  have  been  also  in 
the  possession  at  some  time  of  the  George  Washington  of  Boston,  and 
the  personal  description  therein  is  unquestionably  that  of  the  present 
pensioner,  and  not  that  of  the  man  who  lived  and  died  in  Carlisle, 
Pa.  Whether  or  not  some  mistake  was  made  at  the  time  of  discharge, 
and  the  wrong  certificate  of  discharge  was  issued  to  the  deceased  hus- 
band of  this  appellant,  we  do  not  know,  but  this  fact  seems  to  be  clearly 
demonsti'ated  by  the  weight  of  the  evidence,  that  the  man  who  served 
in  said  company  and  who  is  described  in  said  certificate  of  dischai^ge 
was  the  George  Washington  of  Boston,  who  is  at  present  receiving  a 
pension  on  account  of  said  service.  r^  I 
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Since  it  is  clearly  established  that  but  one  George  Washington  served 
in  said  company,  and  that  the  husband  of  this  appellant  was  never 
known  by  any  other  name  than  that  of  George  Washington,  and  that 
he  served,  if  he  served  at  all,  under  that  name,  he  could  not  have  been 
the  man  that  served  in  said  compan\'  and  regiment.  If  he  did  not 
serve  therein,  there  is  no  proof  whatever  in  this  case  that  he  ever 
enlisted  or  served  in  the  military  service  of  the  United  States  at  any 
time. 

The  additional  testimony  filed  by  this  appellant  since  the  rejection 
of  her  claim  consists  solely  of  a  number  of  aflBdavits  made  by  persons 
who  had  previously  testified  therein,  in  which  their  former  testimony 
WHS  merely  repeated,  and  adds  nothing  whatever  to  the  case,  and  fur- 
nishes no  information  on  any  material  point  that  had  not  been  thereto- 
fore fully  and  fairly  considered. 

For  the  foregoing  reasons  the  Department  is  of  the  opinion  that  the 
evidence  in  this  case  fails  to  establish  the  fact  that  the  deceased  hus- 
band of  this  appellant  was  the  George  Washington  who  served  during 
the  war  of  the  rebellion  as  a  private  in  Company  E,  Fifth  Massa- 
chusetts Volunteer  Cavalry,  or  that  it  has  been  shown  he  was  ever  at 
any  time  an  enlisted  soldier  in  the  military  service  of  the  United  States. 

Therefore,  the  rejection  of  this  claim  for  widow's  pension  upon  the 
ground  stated  is  held  to  have  been  without  error,  and  is  affirmed 
accordingly. 


DIVISION  OF  PENSIONS-ACT  MARCH  3,  1899. 

Mary  A.  Fiix)ne8  v.  Christopher  Filones. 

Pensioner  was  shown  to  have  been  an  inmate  of  a  State  home  for  soldier^  or  sailors 
for  over  two  months  after  the  filing  of  an  application  by  his  wife  for  division  of 
his  pension  under  the  second  proviso  of  the  act  of  March  3,  1899.  The  rejection 
of  her  said  claim  on  the  ground  that  the  pensioner  was  not,  at  the  date  of  the 
adjudication,  an  inmate  of  a  soldiers*  home,  was,  therefore,  error. 

Assistant  Secretary  F,  Z.  Campbell  to  the  Commmionet'  of  Pensions^ 

March  20, 1902. 

Mary  A.  Filones,  wife  of  Christopher  Filones,  late  of  Company  H, 
Eighty-third  Indiana  Volunteer  Infantry,  appellant,  appealed  October 
27, 1900,  from  the  Bureau  action  of  September  22, 1900,  rejecting  her 
claim  for  one-half  of  her  husband's  pension  (Certificate  No.  954485), 
tiled  September  18, 1899,  under  the  second  proviso  of  the  act  of  March 
3,  1899,  on  the  ground  that  ''pensioner  was  discharged  from  soldiers' 
home  November  20,  1899.'' 

On  April  25,  1901,  you  reported  that  the  action  appealed  from  had 
been  receded  from,  and  requested  that  the  appeal  be  dismissed. 

Attention  was  also  invited  to  the  fact  that  no  notice  or  copy  of  the 
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appeal  had  been  served  on  the  pensioner,  as  required  by  the  rule 
announced  in  the  Ellis  ease  (11  P.  D.,  288),  and  the  appeal  was  accord- 
ingly dismissed  May  21,  1901,  for  lack  of  proof  of  service  of  a  copy 
of  the  appeal. 

Claimant  having  furnished  proof  of  service  of  said  appeal  upon  the 
pensioner  as  required,  her  appeal  was  reinstated  January  4,  1902,  and 
docketed.  No.  73214,  and  said  appeal  will  now  be  considered  on  its 
merits. 

It  appears  that  at  the  date  of  the  rejection  of  her  claim  by  the  Bureau 
there  was  on  file  in  the  case  a  certificate  of  the  governor  of  the  State 
soldiers'  home  at  Lafayette,  Ind.,  dated  July  30,  1900,  wherein  he 
certified  that — 

Christopher  Filones,  a  pensioner,  entered  this  home  February  15,  1896,  and  was 
readmitted  June  3,  1898,  and  finally  discharged  November  20,  1899. 

This  certificate  showed, that  pensioner  was  an  inmate  of  said  home 
for  two  months  and  a  day  after  claimant  filed  her  said  claim  September 
18,  1899. 

The  Department  is  of  the  opinion  that  as  the  pensioner  was  shown 
to  have  been  an  inmate  of  a  State  home  for  soldiers  or  sailors  for  over 
two  months  after  the  tiling  of  an  application  by  his  wife  for  division 
of  his  pension,  under  the  second  proviso  of  the  act  of  March  3,  181^9, 
the  rejection  of  her  said  claim  on  the  ground  that  the  pensioner  wa^ 
not,  at  the  date  of  the  adjudication,  an  inmate  of  a  soldiers'  home^  was 
error. 

While  the  Bureau  stated,  April  25,  1901,  that  the  action  appealed 
from  had  been  receded  from,  yet  no  action  appears  to  have  been  taken 
by  the  Bureau  to  correct  the  error  or  to  pay  her  the  half  of  her  hus- 
band's pension  accruing  during  pensioner's  said  residence  in  said  State 
home  after  she  had  filed  her  application  therefor. 

The  pension  to  which  claimant  was  entitled,  assuming  that  she  is  a 
woman  of  good  moral  character  and  in  necessitous  circumstances,  was 
*" one-half  of  his  pension  accruing  during  his  residence  therein"* — i.  e., 
a  State  home — as  provided  by  the  second  proviso  of  said  act  of  March 
3, 1899.  See  recent  decision  in  the  case  of  Cooper  i\  Cooper  (12  P.  D., 
163). 

As  claimant  was,  by  the  Bureau  action  appealed  from,  deprived  of 
her  share  of  her  husband's  pension  accruing  during  his  residence  in  said 
home,  said  action  is  reversed  and  the  papers  in  the  case  are  herewith 
returned,  with  instructions  that  her  said  claim  be  readjudicated  in  har- 
mony with  the  opinions  herein. 
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fke-forfeiture-attorxeys-notice. 

James  Marshall  (claimant). 
MiLO  B.  Stevens  &  Co.  (attorneys). 

1.  The  fact  that  an  attorney  makes  contention  for  a  fee  for  his  services  in  a  claim  for 

pension  estops  him  from  denying  that  he  has  received  notice  of  the  allowance  of 
the  claim,  and  that  his  title  to  the  fee  has  been  denied  by  the  Bureau;  and 
where  subsequently  to  making  such  contention  he  acquiesces  in  the  adverse 
action  of  the  Bureau  for  one  year — that  is,  fails  to  enter  an  appeal  to  this  Depart- 
ment— he  thereby  forfeits  whatever  title  he  may  have  had  to  the  fee. 

2.  When  an  attorney  who  contends  for  a  fee  on  the  original  issue  in  a  claim  under 

the  general  law  subsequently  to  said  issue  files  in  behalf  of  the  applicant  a  dec- 
laration for  "  additional  pension  "  in  which  is  recited  the  fact  that  the  applicant 
is  in  receipt  of  pension  under  the  general  law,  it  is  presumed  that  said  attorney 
has  received  notice  of  the  allow^ance  of  the  original  claim;  and  where  under  the 
foregoing  conditions  he  acquiesces  for  one  year  from  the  date  of  filing  said  dec- 
laration in  the  adverse  action  of  the  Bureau  in  refusing  to  certify  to  him  a  fee  on 
the  original  issue — that  is,  fails  to  enter  an  appeal  to  this  Department  within  a 
year — he  thereby  forfeits  whatever  title  he  may  have  had  to  the  fee. 

Assistant  Secretary  F,  L.  Campbell  to  the  Commissimier  of  Pensions ^ 

March  21,  1902. 

Milo  B.  Stevens  &  Co.,  of  Washington,  D.  C,  on  December  26, 1901, 
entered  an  appeal  from  the  action  of  the  Bureau  in  the  matter  of  fee 
on  the  issue  of  January  15,  1891,  in  the  claim  for  pension  under  the 
general  law  of  John  Marshall,  who  served  in  Company  E,  Sixty-ninth 
Ohio  Volunteer  Infantry. 

In  l>ehalf  of  the  soldier  on  March  17, 1880,  George  E.  Lemon  (now 
deceased),  of  Washington,  D.  C,  filed  a  declaration  for  pension  under 
the  general  law  on  account  of  disability  due  to  injury  of  neck  and  spine; 
also  in  his  behalf  on  November  6,  1882,  Mr.  Lemon  filed  another 
declaration  for  pension  under  said  law  on  account  of  disability  due  to 
saber  wound  of  back.  He  filed  evidence  in  1880  and  1882,  and  on  Sep- 
tember 3, 1884,  filed  articles  of  agreement  for  a  fee  of  $25.  The  claim 
was  rejected  April  5,  1886,  and  Mr.  I^emon  was  advised  April  14  fol- 
lowing of  said  action  and  the  ground  of  rejection.  He  filed  evidence 
to  reopen  June  5,  1886,  and  was  advised  July  16,  1886,  that  said  evi- 
dence was  not  sufficient  to  change  the  action  of  the  Bureau.  He  was 
again  advised  September  20,  1886,  in  response  to  a  communication 
from  him,  that  the  evidence  which  he  had  filed  did  not  warmnt  further 
action.  He  was  again  so  advised  on  January  8,  1889,  in  response  to 
another  communication  from  him.  On  January  21,  1889,  he  filed  an 
argument  to  show  wherein  the  action  of  the  Bureau  in  rejecting  the 
claim  was  improper.  Reopening  of  the  claim  was  recommended  Jan- 
uary 30,  1890,  but  the  order  therefor  was  canceled.  The  claim  was 
subsequently  reopened,  and  on  March  11, 1890,  Mr.  Lemon  was  called 
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upon  to  furnish  evidence  showing  from  what  causes  of  disability  the 
claimant  suffered  after  his  return  from  prison  to  the  date  of  his  mus- 
ter out.  He  filed  evidence  December  26,  1890,  for  making  the  claims 
special. 

J.  B.  Cralle  &  Co.,  of  Washington,  D.  C,  December  12,  1889,  filed 
a  power  of  attorney,  and  on  January  24,  1890,  filed  articles  of  agree- 
ment for  a  fee  of  $25.  They  were  advised,  March  11,  1890,  that  they 
could  not  be  recognized  without  the  consent  of  Mr.  Lemon  They 
tiled  evidence  in  July  and  August,  1890,  in  response  to  the  call  of  the 
Bureau  of  March  11,  1890,  made  upon  Mr.  Lemon.  They  called  up 
the  case  in  1891,  1892,  and  1893,  and  on  March  9,  1897,  they  filed  in 
the  Bureau  an  instrument  which  reads  as  follows: 

Washington,  D.  C,  March  Sy  1SS7. 

Sir:  Referring  to  the  admitted  claim  for  original  invalid  pension  on  Certificate 
No.  520868,  under  the  general  laws,  in  behalf  of  James  Marshall,  late  of  Company 
E,  Sixty-ninth  Ohio  Volunteer  Infantry,  we  beg  to  be  informed  why  we  were  not 
recognize<i  for  a  fee  upon  the  disj)osition  of  said  case. 

Our  record  shows  that  we  filed  power  of  attorney  in  this  claim  December  12,  1889, 
and  fee  agreements  in  January,  1890;  the  testimony  of  two  comrades  as  to  origin  of 
claimant's  disabilities;  testimony  of  Dr.  Saunders  as  to  treatment,  and  neighbors 
Bell  and  McKay  from  discharge. 

We  believe  that  we  should  have  been  recognized  upon  the  disposition  of  the  case, 
and  we  ask  that  the  papers  be  reviewed,  in  order  that  our  rights  may  receive  the 
recognition  which  they  merit. 

Very  respectfully,  J.  B.  Cralle  &  Co. 

Hon.  D.  I.  Murphy, 

Cornmimoner  of  Pensions^  Wdshingtorif  D.  C. 

On  January  15, 1891,  certificate  issued  to  allow  pension  in  the  claim 
from  date  of  discharge  on  account  of  disability  due  to  injury  to  neck 
and  spine  and  saber  wound  of  back.  On  said  issue  a  fee  of  $25  was 
certified  to  Mr.  Lemon.  The  appellants,  as  attorneys  for  the  repre- 
sentatives of  his  estate,  in  October,  1901,  were  called  upon  to  refund 
the  fee  in  favor  of  Messrs.  Cralle  &  Co. ;  hence  this  appeal. 

The  title  of  Mr.  Lemon  to  the  fee  is  denied,  in  substance,  on  the 
ground  that  he  forfeited  his  rights  in  the  case  through  his  failure  to 
render  material  service  for  a  period  of  two  years  from  the  date  he 
was  notified,  July  16,  1886,  of  the  effect  of  toe  evidence  filed  by  him 
June  5,  1886;  that  by  his  forfeiture  he  became  in  neglect,  and  while 
in  neglect  was  superseded  in  the  attorneyship  by  Messrs.  Cmlle  &  Co., 
who  rendered  material  service.  In  this  particular  the  Bureau  states 
that  on  three  different  dates  Mr.  Lemon  was  advised  why  the  evidence 
filed  by  him  was  insuflicient;  that  the  only  action  taken  by  him  was 
the  tiling  of  calls  for  status  and  protests  or  arguments;  that — 

*  *  *  when  an  attorney  is  given  information,  or  in  effect  called  upon  for  evidence, 
and  takes  no  action  except  to  file  communications  giving  reasons  why  the  evidence 
called  for  is  not  required,  he  must  accept  the  consequence  if  the  action  taken  by 
him  does  not  accomplish  the  purposes  for  which  it  was  intended.    The  claim  was 
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finally  reopened,  not  because  of  any  action  taken  by  Mr.  Lemon,  but  because  of  the 
evidence  filed  by  Messrs.  Oralle  &  Co.  in  March  and  April,  1890,  at  which  time  Mr. 
Lemon  was  in  neglect. 

The  record  does  not  disclose  that  the  case  was  reopened  upon  anj^ 
evidence  or  through  any  services  other  than  that  filed  or  rendered  by 
Mr.  Lemon.  The  Bureau's  statement  that  the  claim  was  reopened  upon 
the  evidence  filed  by  Messrs.  Cralle  &  Co.  is  hardly  warranted  in  view 
of  the  fact  that  a  call  for  evidence  was  made  before  Messrs.  Cralle  & 
Co.  filed  any  evidence,  viz,  on  March  11,  1890.  The  issue  of  this  call 
for  evidence  would  constitute  a  reopening  of  the  case. 

It  is  true,  as  the  Bureau  states,  that  where  an  attorne^^  is  given  the 
status  of  a  claim  and  takes  no  action  except  to  submit  arguments  to 
show  wh}^  the  evidence  called  for  is  unnecessary,  he  must  take  the 
consequences  of  his  failure  to  comply  with  the  requirements  of  the 
Bureau.  It  is  also  true  that,  under  the  present  rules  of  practice, 
where  an  attorney  fails  within  his  allotted  time  to  take  the  steps  spec- 
ified b}^  the  rules  of  practice  for  the  further  prosecution  of  a  case, 
he  becomes  in  neglect,  forfeits  his  rights,  and  thereupon  the  claimant 
is  at  libert\'  to  appoint  another  attorney  to  prosecute  the  case,  who 
would  be  recognized  by  the  Bureau;  or,  even  if  the  claimant  appointed 
another  attorney  before  the  attorney  of  record  becomes  in  default, 
the  former  would  become  entitled  to  recognition  upon  the  default  of 
the  latter,  and  would  be  entitled  to  the  fee  if  he  rendered  an}-  material 
service.  Such  would  be  the  consequence  at  the  present  date  if  an 
attorney  failed  to  comply  with  the  Bureau's  call  for  evidence,  and  sub- 
mitted arguments  to  show  that  the  evidence  called  for  was  not  necessary 
for  the  purposes  of  the  claim.  However,  the  practice  has  not  always 
been  as  stated;  in  fact,  there  have  been  changes  in  the  practic^e  since 
the  title  to  fee  in  the  present  case  was  first  adjudicated,  and  there  is 
much  doubt  whether  under  the  practice  at  that  time  there  was  such 
default  on  the  part  of  Mr.  Lemon  as  would  work  a  forfeiture  of  his 
rights.  At  the  time  in  question  the  failure  of  an  attorney  to  comply 
with  the  requirements  of  the  practice  did  not  work  an  absolute  for- 
feiture of  rights;  his  failure  rather  conferred  upon  the  Bureau  the 
option  to  continue  to  recognize  him  as  the  attorney,  and  a  contesting 
attorney  acquired  no  rights  whatever  if  the  Bureau  saw  fit  to  continue 
to  recognize  the  attorney  of  record.  In  fact,  even  though  the  Bureau, 
.subsequently  to  the  allowance  of  a  claim,  reconsidered  its  action  and 
wished  to  recognize  a  contesting  attorne}^  where  it  has  paid  the  fee  to 
the  attorney  of  record,  and  had  called  upon  him  to  refund,  the  view 
of  the  Department  was  that  the  latter  had  equitable  rights  in  the  case 
which  could  not  be  ignored.  The  case  of  James  A.  Kirby  (10  Fee  P. 
L.  Bk.,  98),  Certificate  No.  621786,  dated  December  26,"  1891,  is  in 
point.  The  claim  was  under  the  general  law,  and  was  filed  March  20, 
1888,  by  C.  W.  Bennett,  who  filed  articles  of  agreement  for  ^25,  and 
p.  D. — VOL.  12 16  r^^^^l^ 
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in  April  and  June,  1888,  filed  e\idence  in  support  of  the  claim.  On 
November  9, 1888,  he  was  informed  as  to  the  further  evidence  required, 
but  never  filed  any  additional  evidence. 

James  M.  Johnson,  of  Bowling  Green,  Ky.,  July  28,  1890,  filed  a 
power  of  attorney.  He  was  informed  by  the  Bureau  Maj'  9,  Ib^I, 
that  Mr.  Bennett  was  the  attorney  in  the  claim.  Mr.  Johnson  filed 
evidence  in  July,  1890,  and  in  April  and  May,  1891.  Certificate  issued 
July  13,  1891,  to  allow  pension,  and  on  said  issue  Mr.  Bennett  was 
paid  a  fee  of  $25.  Subsequently  he  was  required  by  the  Bureau  to 
refund  in  favor  of  Mr.  Johnson,  and  thereupon  entered  an  appeal  to 
this  Department.     In  deciding  the  question,  the  Department  said: 

It  appears  that  Mr.  Johnson  was  never  recognized  by  your  office  as  attorney  in  the 
claim;  all  the  calls  for  evidence  so  far  as  they  were  directed  to  an  attorney  were 
sent  to  Mr.  Bennett.  In  May,  1891,  Mr.  Bennett  was  recognized  by  your  office  as 
attorney  in  the  case  in  the  matter  of  a  medical  examination  by  the  applicant.  In 
April,  1889,  and  afterwards,  Mr.  Bennett  made  inquiries  concerning  the  cane  which 
were  not  answered  by  the  Pension  Office.  It  appears  to  the  Department  that  it  can 
not  be  properly  held  that  Mr.  Bennett  was  displaced  as  attorney  in  this  case.  But 
the  prosecution  of  the  claim  dragged  along,  and  the  applicant  appointed  another 
attorney,  who  rendered  service  in  completing  the  claim.  There  were  two  attorneys 
in  the  case,  and  the  fee  should  be  divided  between  them.  Mr.  Johnson  had  no  con- 
tract as  to  the  fee.  Mr.  Bennett  should,  therefore,  be  required  to  refund  the  sum  of 
|10  only,  which  amount  should  be  paid  to  Mr.  Johnson. 

It  will  be  noted  that  Mr.  Bennett  was  clearly  in  neglect  under  the 
present  pi-actice,  but  that  his  rights  were  preserved  under  the  former 
practice  because  the  Bureau  had  seen  fit  to  continue  to  recognize  him. 

The  rule  would  certainly  be  applicable  to  this  case,  within  which 
the  facts  bring  the  question  at  issue.  It  is  by  the  practice  in  vogue 
at  the  time  the  claim  was  pending  that  the  title  to  fee  must  be  deter- 
mined, and  under  such  practice  Mr.  Lemon  at  least  would  have  title 
to  a  part  of  the  fee.  His  rights  can  not  be  determined  under  the  better 
settled  practice  of  the  present*  time.  Investigation  is  made  as  to  the 
former  practice  for  the  purpose  of  showing  that  such  changes  have 
taken  place;  that  errors  are  very  liable  to  be  committed  when  titles  to 
fees  long  since  determined  are  called  into  question  under  the  test  of 
the  practice  of  this  date.  In  fact,  it  may  be  stated  that  title  to  fee^^ 
prior  to  1893  was  viewed  from  an  equitable  standpoint,  though  re.sting 
in  a  great  measure  upon  the  fact  whether  the  Bureau  saw  fit  to  recog- 
nize the  attorne}^  who  claimed  the  fee;  and  that  it  is  un.safe  to  det4?r- 
mine  a  title  to  fee  arising  prior  to  1893  under  any  other  tests.  In  the 
present  case  it  would  seem  that  Mr.  Lemon,  under  the  former  practice, 
had  title  to  all  of  the  fee,  in  view  of  the  fa6t  that  Messrs.  Cralle  &  Co. 
filed  evidence  within  his  allotted  time  and  this  evidence  completed  the 
case. 

It  is  thought  that  Messrs.  Cralle  &  Co.  have  forfeited  any  title  to 
the  fee  which  they  may  have  had.     It  appears  that  as  early  as  181*7 
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they  filed  a  petition  in  the  Bui'eau  for  the  payment  of  a  fee  to  them  on 
the  issue  of  Jaliuary  15,  1891,  in  this  case. 

In  the  ca^e  of  Milton  M.  Rappleye  (10  P.  D.,  464)  it  is  held  that— 

When  an  attorney  acquiest^es  in  the  action  of  the  Bureau  denying  him  a  fee  on  an 
issue  to  allow  pension  in  a  claim  for  a  period  of  one  year  from  the  date  he  waa  noti- 
fied thereof — that  is,  fails  to  enter  an  appeal  from  said  action  within  the  year— he 
thereby  forfeits  whatever  title  he  may  have  to  the  fee  certified  on  said  issue. 

In  this  case  it  is  true  there  is  no  record  of  any  notice  having  been 
sent  to  Messrs.  Cralle  &  Co.  that  the  claim  had  been  allowed.  How- 
ever, it  appears  from  their  petition  set  forth  herein  that  they  had  been 
informed  of  the  facts,  for  therein  they  recite  that  their  claim  for  fee 
is  for  service  in  the  admitted  original  invalid  claim  of  this  applicant 
under  the  general  law,  and  they  asked  to  be  informed  why  they  were 
not  recognized  and  paid  a  fee.  B}^  setting  forth  in  a  petition  for  a  fee 
the  fact  that  a  claim  has  been  admitted,  an  attorney  is  estopped  from 
denjnng  that  he  has  received  notice  of  the  allowance  of  the  claim  in 
which  he  contends  for  a  fee.  Also  the  failure  of  the  Bureau  to  certify 
him  a  fee  is  tantamount  to  notice  to  him  that  his  title  to  a  fee  was 
denied;  and  if  more  than  a  year  elapsed  from  the  date  of  his  demand 
for  a  fee  without  his  entering  an  appeal  to  this  Department  from  the 
a(»tion  of  the  Bureau  in  not  certifying  him  a  fee,  he  would  forfeit 
whatever  title  he  may  have  had  thereto  through  his  having  acquiesced 
in  the  adverse  action  of  the  Bureau.  In  this  case  Messrs.  Cralle  &  Co. 
did  not  enter  any  appeal  to  this  Department  until  September  4,  1901, 
or  more  than  four  years  subsequently  to  their  filing  in  the  Bureau 
their  petition  for  the  payment  of  a  fee  to  them.  It  is  held  that  they 
forfeited  their  right  to  a  fee,  if  they  had  title  thereto,  through  their 
neglect. 

It  is  deemed  proper  to  state  that  mere  calls  for  status  are  not  con- 
sidered as  requests  or  petitions  for  payment  of  fees,  and  therefore 
the  filing  of  such  calls  would  not  operate  to  charge  an  attorney  with 
notice  of  the  allowance  of  a  claim.  However,  a  demand  for  a  fee  in 
an  admitted  claim  serves  for  other  purposes  than  a  call  for  status. 

Also  in  behalf  of  the  claimant,  Messrs.  Cralle  &  Co.,  on  April  2, 
1890,  filed  a  declaration  for  additional  pension  under  the  general  law, 
on  account  of  disability  due  to  disease  of  feet,  and  in  this  declaration 
it  is  recited  that  the  applicant  was  a  pensioner  under  certificate  No. 
520868.  The  fact  that  Messrs.  Cralle  &  Co.  filed  said  declaration  for 
additional  pension  would  be  sufficient  to  charge  them  with  notice  that 
the  soldier's  original  claii^  had  been  allowed,  and  their  silence  frdm 
the  date  of  filing  said  declaration  would  be,  not  only  acquiescence 
in  the  action  of  the  Bureau  in  its  disposition  of  the  fee  on  original 
issue,  but  also  would  be  equivalent  to  an  admission  that  they  had  no 
title  to  the  fee. 

When  an  attorney  has  been  paid  a  fee  and  it  can   reasonably  be 
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inferred  that  contesting  attorneys  have  received  notice  of  the  fact  that 
a  claim  has  been  allowed  and  have  acquiesced  for  a  reasonable  time  in 
the  Bureau's  disposition  of  the  fee,  the  attorney  to  whom  the  fee  is 
paid  should  be  permitted  to  retain  it  as  against  the  claim  of  such  con- 
testing attorneys;  and  record  evidence  of  notice  of  the  allowance  of 
a  claim  having  been  mailed  to  a  contesting  attorney  or  record  evi- 
dence of  the  acts  of  such  attorneys  pursuant  to  or  in  any  way  based 
upon  such  allowance  of  a  claim  are  facts  the  evidence  of  which  is 
sufficiently  definite  and  certain,  from  which  it  may  be  infeiTed  that 
contesting  attorneys  have  had  actual  notice  of  such  allowance.  When 
thus  notified,  if  they  acquiesce  in  the  Bureau's  action  in  regard  to  piv- 
ment  of  fees  they  will  be  held  to  have  forfeited  whatever  title  they 
may  have  had  to  the  same. 

For  the  foregoing  reasons  the  action  of  the  Bureau  in  requiring  the 
appellants  to  make  refundment  of  the  fee  in  favor  of  Messrs.  Cralle  & 
Co.  is  reversed. 


REDtrCTION-RATE-rNSANITT— AID   AND  ATTENDANCE. 

LovELL  Bullock. 

The  guardian  of  the  soldier  who  was  formerly  pensioned  at  the  rate  of  $72  per 
month  for  insanity  has  appealed  from  the  reduction  of  the  rate  in  the  caee  to 
$50  per  month  for  such  cause  of  disability. 

The  evidence  adduced  in  the  case  and  the  findings  of  a  board  of  surgeons  at  a  recent 
test  medical  examination  to  which  the  pensioner  was  subjected,  show  conchi- 
sively  that  he  neither  has  nor  requires  the  regular  personal  aid  and  attendance  of 
another  person. 

Held  (1)  That  inasmuch  as  there  is  no  provision  of  law,  as  is  the  case  in  total  blind- 
ness and  in  other  specific,  permanent  causes  of  disability,  which  prescribes  a  fixeii 
rate  for  insanity  per  se,  no  matter  what  the  degree  thereof  may  be,  neither 
the  $50  rate  nor  the  $72  rate  should  be  allowed  for  such  cause  of  disability  unle«« 
the  degree  of  disability  due  thereto  is  shown  to  be  such  as  to  wholly  disqualify* 
the  claimant  or  pensioner  for  manual  labor,  and  also  necessitate  either  the  fre- 
quent and  periodical  or  the  regular  personal  aid  and  attendance  of  another  per- 
son. (George  Welch,  3  P.  D.,  121;  James  Caton,  6  P.  D.,  159;  Eppenetus  Mcin- 
tosh, 10  P.  D.,  172.) 

2.  That  the  question  as  to  whether  or  not  a  pensioner  requires  the  personal  aid  and 
attendance  of  another  person  is  not  wholly  a  medical  one.  (Edmund  O.  Been?, 
7  P.  D.,  113;  John  J.  Hill,  7  P.  D.,  142.) 

AssiMtant  Secretary  F.  L,  CanqyheU  to  the  Commissicnier  of  PcnsumK 

March  22,  1902. 

The  appellant  in  this  ease,  Lovell  Bullock,  late  private  Company  K. 
Ninety-fourth  New  York  Infantry,  was  gi-anted  a  pen.sion  on  January 
2,  1884,  for  ''insanity,  the  result  of  gunshot  wound  of  right  arm  and 
erysipelas,''  at  the  rate  of  S>8  per  month  from  Juh^  18,  1864,  and  $:i5 
from  June  G,  1860,  $31.25  from  Juno  4,  1872,  ?50  f rom  June  4,  1874, 
and  $72  from  June  17, 1878:  the $8  rate  being  the  ''total  of  a  private/' 
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and  the  succeeding  rates  being  the  first-grade  rate  as  changed  from  time 
to  time  by  various  acts  of  Congress,  as  per  the  dates  above  given. 

Long  subsequent  to  the  issue  of  the  certificate  of  pension  allowing 
the  rates  above  set  forth  the  Bureau  received  information  to  the  effect 
that  the  pensioner  did  not  require  the  regular  aid  and  attendance  of 
another  person  by  reason  of  his  mental  condition  or  on  account  of  phys- 
ical disabilit}'.  His  mental  condition,  however,  is  the  only  cause  of 
disability  for  which  he  has  ever  been  pensioned  and  on  account  of 
which  the  rp.te  in  question  was  allowed. 

In  consequence  of  the  said  information  the  Bureau  proceeded  to 
investigate  the  truth  thereof  b}^  sending  the  papers  in  the  case  to  the 
field  with  instructions  to  the  special  examiner  in  whose  hands  they  were 
placed  to  adduce  such  evidence  as  would  show,  as  a  matter  of  fact, 
whether  or  not  the  pensioner  both  had  and  required  the  regular  per- 
sonal aid  and  attendance  of  another  person;  and  subsequent!}^  the 
special  examiner  was  directed  to  take  him  before  a  board  of  examining 
surgeons  with  a  view  to  securing  a  full  and  comprehensive  description 
of  his  then  existing  condition,  both  mental  and  physical. 

The  only  evidence  taken  by  the  special  examiner  was  the  depositions 
of  Alonzo  M.  Bullock,  the  brother  and  guardian  of  the  soldier,  and  of 
Mrs.  Nancy  B.  Scott,  his  sister,  with  whom  he  lives.  Inasmuch,  how- 
ever, as  the  statements  and  admissions  of  these  two  affiants  tended  to 
show  so  clearly  and  conclusively  that  the  pensioner  did  not,  as  a  matter 
of  fact,  have  the  regular  personal  aid  and  attendance  of  another  per- 
son, the  special  examiner  probably  considered  that  further  evidence 
along  that  line  was  unnecessary;  but  he  did  recommend  that  the 
soldier  be  examined  b}^  a  board  of  surgeons  with  a  view  to  ascertain- 
ing whether  or  not  there  was  any  apparent  reason  why  he  should  be 
accorded  such  aid  and  attendance. 

Alonzo  M.  Bullock,  the  aforesaid  guardian  and  brother  of  the  pen- 
sioner, deposed  and  said: 

I  am  57  years  of  age;  my  post-office  address  is  580  Union  street,  Appleton,  Wis., 
and  ray  occupation  is  that  of  a  clergyman.  The  above-named  pensioner,  Lovell 
Bullock,  is  my  brother  and  I  am  his  duly  appointed  guardian.  He  is  i^ensioned  by 
certificate  265363  at  $72  per  month  on  account  of  '*  insanity,  the  result  of  gunshot 
wound  of  right  arm  and  erysipelas,*'  and  which  was  incurred  while  a  private  in 
Company  K,  Ninety-fourth  New  York  Infantry. 

This  pension  of  $72  per  month  commenced  June  17,  1878,  but  I  have  l)een  his 
guardian  for  about  eighteen  years.  My  brother  is  about  68  years  of  age,  and  ever 
since  his  discharge  his  mind  has  not  been  sound.  He  has  never  been  confined  in  an 
asylum,  but  always  remained  at  home  with  his  family. 

When  he  first  came  home  from  the  war  my  father  looked  after  him,  and  he  lived 
with  our  parents  until  father's  death.     He  never  married,  and  consequently  has   . 
\)ee.n  cared  for  by  the  surviving  meml)ers  of  the  family.     He  is  now  living  witii  my 
sister,  Mrs.  Nancy  B.  Scott,  who  resides  on  Second  avenue  road  near  the  ea.st  limit 
of  the  city,  alx>ut  2  miles  from  the  Appleton  post-office. 

At  present  he  is  able  to  walk  about  the  house  and  grounds,  but  he  does  not  go  out 
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far  from  home  without  some  one  with  him.  Whenever  he  takes  a  journey  of  any 
distance  1,  myself,  or  some  one  always  goes  with  him. 

His  eyesight  is  very  poor  and  is  also  quite  deaf,  and  he  is  in  other  ways  consider- 
ably disabled. 

My  sister  has  to  watch  him  closely  for  fear  he  may  get  into  trouble,  and  is  a  great 
care  to  her.  He  has  many  fancies  and  he  thinks  he  is  at  times  capable  of  taking  care 
of  himself,  so  of  course  we  humor  him,  but  at  the  same  time  keep  a  watch  on  his 
movements. 

He  has  the  best  care  and  all  the  most  nourishing  food  he  wants,  and  while  his 
strength  is  fair  at  present,  yet  he  is  growing  weaker  right  along. 

Nancy  B.  Scott,  his  sister,  deposed  and  said: 

I  am  70  years  of  age;  my  post-office  address  is  59  Second  avenue,  Appleton,  Wis., 
and  the  above-named  pensioner,  Lovell  Bullock,  is  my  brother.  He  draws  pension 
at  $72  per  month  on  account  of  a  gunshot  wound  which  resulted  in  erysipelas  and 
finally  unsound  mind. 

My  brother,  the  pensioner,  lives  wnth  me  and  I  get  $8  per  week  for  his  board  and 
care.  My  brother,  Alonzo  Bullock,  is  the  guardian,  and  the  pension  he  draws  is 
used  for  the  pensioner's  sole  benefit.  He  buys  the  clothing  for  pensioner  and  also 
pays  any  debts  incurred  for  him. 

As  I  understand,  the  guardian  keeps  an  account  of  all  money  used  for  the  pensioner 
and  makes  a  report  to  the  county  court. 

The  pensioner  has  some  property  now  in  litigation,  and  a  part  of  this  money  has 
gone  toward  the  exp)ense8  of  the  lawsuits. 

The  gunshot  wound  my  brother  received  caused  erysipelas,  which  went  to  the 
head,  causing  his  mind  to  he  unbalanced.  At  times  he  seems  to  be  all  right,  and  at 
others,  when  he  is  much  excited,  he  seems  to  be  pretty  bad  in  his  mind.  He  never 
gets  so  bad  as  to  rave  nor  do  himself  and  others  any  bodily  harm. 

He  is  a  great  reader,  and  sometimes  does  a  little  work  around  the  house,  such  as 
chores,  splitting  wootl,  or  any  other  light  job. 

He  is  able  to  dress  himself  and  fee<i  himself,  and  frequently  walks  down  to  the 
city  without  anybody  with  him.  Sometimes  he  does  a  little  shopping  for  himself 
when  down  town,  and  occasionally  calls  to  see  some  of  his  friends.  I  desire  to  give 
him  all  the  liberty  he  can  possibly  have,  and  allow  him  to  do  pretty  much  as  he 
pleases.  He  is  past  67  years  of  age,  and  was  never  married.  I  think  possibly  his 
physical  condition  is  better  than  it  has  been  for  the  past  few  years,  and  perhaps  his 
mind  may  be  somewhat  improve<l,  but  of  course  a  person  who  has  not  seen  him  for 
some  time  might  notice  an  improvement  sooner  than  I  would.  His  hearing  and  eye- 
sight are  not  very  good,  and  perhaps  that  may  be  one  cause  for  some  of  his  pecul- 
iarities. 

1  am  correctly  recorded  in  this  deposition. 

The  objective  conditions  reported  to  have  been  manifested  upon 
medieval  examination  were  as  follows: 

Pulse  rate  per  minute,  84-90;  respiration,  18-22;  temperature,  98?;  height^  5  feet 
4J  inches;  weight,  143  pounds;  age,  69  years. 

Insanity:  We  find  no  permanent  hallucinations  or  delusions.  Claimant  is  incapa- 
ble of  transacting  business.  He  is  allowed  small  sums  of  money  to  make  triflins 
purchases,  and  sometimes  visits  stores  for  that  purpose,  but  he  is  not  trusted  with 
any  amount,  and  his  business  is  all  done  by  his  guardian  or  friends.  In  the  sense  of 
having  some  one  always  with  him  he  does  not  require  the  constant  aid  and  attention 
of  another  person.  He  is  sometime*  allowed  to  go  out  alone  and  to  remain  at  home 
alone. 

He  dresses,  and  undresses,  and  feeds  himself,  and  is  particular  as  to  his  person. 
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He  shows  no  signs  of  destructiveness  or  violence,  but  sometimes  becomes  irritable 
when  thwarted  or  not  humored.     His  mind  is  certainly  enfeeble<l.     *    *    * 

This  claimant  is  so  disabled  from  insanity  as  to  require  the  frequent  and  i)eriodical 
though  not  regular  and  constant  personal  aid  and  attention  of  another  person,  and  is 
entitled  to  $50  a  month. 

The  said  report  of  such  examination  was  returaed  to  the^  board  of 
surgeons  by  which  it  was  made  for  a  statement  as  to  their  reasons  for 
considering  the  pensioner  to  be  entitled  to  a  mting  of  $50  per  month. 
The  board  replied  as  follows: 

We  consider  the  condition  of  his  mind  is  such  as  to  require  an  attendant  to  watch 
over  him  part  of  the  time.  He  does  not  appear  able  to  do  any  manual  labor.  His 
reflexes  are  unaffected.     It  does  not  seen  possible  to  examine  his  retina. 

After  due  consideration  of  the  foregoing  evidence  and  findings  of 
the  examining  surgeons,  the  Bureau  advised  the  guardian  of  the  pen- 
sioner that  he  would,  under  the  provisions  of  the  act  of  December  21, 
1893,  be  allowed  thirty  days  within  which  to  tile  competent  proof, 
medical,  if  pmcticable,  that  his  ward  was  so  totally  and  permanently 
disabled  as  to  require  the  regular  personal  aid  and  attendance  of 
another  person;  and  that  in  the  event  such  evidence  should  be  unsatis- 
factoiy,  or  should  not  be  furnished,  the  rate  in  his  said  ward's  case 
would  be  reduced  from  $72  to  $50  per  month,  such  action  having  been 
deemed  warranted  by  the  results  of  the  aforesaid  special  and  medical 
examinations,  respectively. 

Pursuant  to  the  said  letter  of  advice,  the  following  evidence  in 
rebuttal  of  the  contemplated  action  of  reduction  in  rate  in  the  case 
was  promptl}'  filed  by  the  guardian  of  the  pensioner: 

Dr.  W.  A.  Gordon,  of  Winnebago,  Wis.,  testified  in  an  aflSdavit 
filed  May  29,  1901,  as  follows: 

I  have  this  day  made  a  personal  examination  of  Lovell  Bullock,  insane,  Company 
K,  Ninety-fourth  New  York  Volunteers.  I  find  that  Mr.  Bullock  is  insarie;  that  hii 
disease  has  been  practically  stationary  for  many  years;  that  the  cerebral  disease  is 
not  progressive  apart  from  the  natural  deterioration  incidental  to  age. 

By  reason  of  his  mental  infirmity  Mr.  Bullock  is  practically  more  helpless  than  a 
blind  person  who  has  full  possession  of  his  mental  powers. 

In  addition  to  his  intellectual  enfeeblement,  he  has  a  large  scrotal  hernia.  He  is 
all  but  blind  in  his  left  eye,  and  his  vision  in  the  right  eye  is  greatly  impaired. 
There  is  marked  ectropion  of  the  lower  left  lid,  and  also  a  chronic  conjunctivitis  of 
the  left  eye. 

He  is  almost  deaf  in  the  left  ear,  and  there  is  a  very  pronounced  dullness  of  hear- 
ing in  the  right  ear,  so  that  conversation  has  to  be  carried  on  in  a  loud  tone  if  he  is 
to  hear  it.     He  also  has  a  well-pronounced  paralysis  agitans. 

All  these  infinnities  would  entitle  him  to  a  rating,  but  the  mental  incapacity  is 
the  main  disability.  He  n^quirea  and  for  many  years  has  had  constant  care  and 
supervision  of  another  person  in  addition  to  his  guardian. 

I  mad6  this  examination  at  the  re(iuest  of  his  brother,  who  is  also  his  guardian, 
and  who  informs  me  that  it  Is  proposed  to  reduce  the  amount  of  the  pension  now 
paid  to  Mr.  Bullock.  Could  you  behold  the  staring,  blear-eyed,  trembling,  ruptured, 
feeble-minded  wreck  of  a  man,  with  one  foot  in  the  grave  and  the  other  very  near 
the  edge,  you  would  want  to  increase  his  pension  insteail  of  diminishing  it.^ 
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Dr.  J.  H.  McNeel,  of  Fond  dii  I^ac,  Wi«.,  testified  iu  an  affidavit 
executed  Ma}'  22,  1901,  as  follows: 

In  the  (jase  of  Lovell  Bullock,  insane,  Company  K,  Ninety-fourth  New  York  Vol- 
unteers, I  have  this  day  made  a  personal  examination  of  Lovell  Bullock  and  find 
him  insame;  that  the  mental  trouble  is  not  progressive  aside  from  the  degeneration 
from  increasing  age. 

While  serving  as  Unitetl  States  examiner  of  pensions,  about  the  year  1885  (the 
exact  date  of  which  I  have  no  record),  the  said  Lovell  Bullock  was  ordered  Ixrfore 
our  "board"  for  examination,  and  to  the  best  of  my  recollection  was  adjudged  insane 
at  that  time.  He  is  still  suffering  from  dementia,  and  is  a  mentaland  physical  wreck 
to  that  extent  that  he  requires,  and  has  for  years,  the  regular  personal  aid  and  attend- 
ance of  another  person.  The  brain  disease  and  its  direful  results  have  renderecl  the 
pensioner  more  helpless  than  if  totally  blind  with  his  mental  powers  fully  restore*!. 

Besides  his  mental  trouble,  Mr.  Bullock  had  a  large  right  scrotal  hernia.  He  is  nearly 
blind  in  the  left  eye  and  the  vision  in  the  right  eye  is  greatly  impaired.  There  is 
severe  ectropion  of  left  lower  lid  and  chronic  conjunctivitis  of  left  eye.  He  is 
nearly  deaf  in  left  ear  and  great  impairment  of  hearing  of  right  ear,  so  that  conver- 
sation has  to  be  carried  on  in  a  loud  voice  and  in  close  proximity  to  the  ear  to  be 
understood. 

He  also  has  paralysis  agitans,  more  or  less  general,  but  most  pronounced  in  the 
upper  extremities.     The  patella  reflexes  are  abolished. 

All  of  these  disabilities  should  entitle  him  (to)  a  rating;  but  the  greatest  and  main 
disability  is  his  mental  disease. 

I  am  not  related  to  the  ]iensioner,  directly  or  indirectly,  in  any  manner  whatsoever, 
and  have  no  financial  interest  in  this  case. 

I  made  this  examination  at  the  request  of  his  brother  and  guartUan,  who 
infonns  me  that  it  is  proposeti  to  reduce  the  amount  of  pension  now  paid,  at  a 
time  in  his  life  when  he  needs  it  the  most  for  his  proper  care  and  support.  To  rwiuce 
his  pension  at  this  time  would  l>e  a  great  injusti(!e.  Such  I  do  not  l>elieve  to  lie  the 
spirit  which  animates  or  controls  our  Government  in  the  (»re  of  its  brave  defenders. 

And  Dr.  J.  T.  Reeve,  of  Appleton,  Wis.,  testified  in  an  affidavit 
executed  Ma}'^  21,  1901,  as  follows; 

At  the  request  of- the  Rev.  A.  M.  Bullock  (the  brother  and  guardian  of  Lovell 
Bullock),  I  have  this  day  examined  the  said  Lovell  Bullock  with  reference  to  his 
mental  an<l  physical  condition,  it  being  represented  that  meflical  evidence  on  this 
subject  was  desired  by  the  Pension  Office  with  reference  to  its  Ijearing  on  the  ques»- 
tion  of  the  continuance  of  his  present  pension  rating. 

I  have  known  Lovell  Bullock  for  the  last  twenty-five  years,  during  all  of  which 
time  I  have  regarded  him  as  insane  aiid  incompetent  to  take  care  either  of  his  pro|»- 
erty  or  himself.  At  the  present  time  I  find  him  to  be  suffering  from  dementia,  not 
materially  differing  from  his  condition  for  several  years  past,  but  with  an  increased 
degree  of  mental  hel>etude,  and  that  his  condition  from  this  cause  alone  is  such  as  to 
make  it  necessary  for  him  to  be  under  the  immediate  and  constant  i^ersonal  su|>er- 
vision  of  some  other  person. 

But  in  addition  to  his  insanity,  this  man  is  very  nearly  helpless  from  physical 
causes.  He  is  suffering  in  a  marked  degree  from  paralysis  agitans,  affecting  chiefly 
the  upper  part  of  the  body,  where  it  is  very  general,  except  the  head,  but  affecting 
also  the  lower  part  of  the  body  to  a  considerable  extent.  At  my  request  he  attempted 
to  write  his  name,  but  stopped  when  he  had  written  his  given  name,  as  if  it  werecoui- 
pletetl,  and  when  asked  to  write  the  rest  of  his  name  he  appeared  to  have  forgotten 
what  It  was.  Tiie  result  would  have  been  wholly  unintelligible  except  for  previous 
knowledge  of  what  was  intended. 
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He  is  quite  deaf,  so  that  it  is  difficult  to  converse  with  him  without  getting  close  to 
his  person  and  speaking  in  a  loud  tone  of  voice. 

He  ie  nearly  totally  blind  in  the  left  eye,  the  pupil  of  which  is  dilated  to  more  than 
twicje  the  size  of  the  pupil  of  the  right  eye.  There  is  also  a  laige  and  very  unsightly 
ectropion  of  the  left  eye  and  a  chronic  conjunctivitis  of  the  right  eye. 

He  has  a  large  right  scrotal  hernia. 
.     As  to  the  extent  of  his  disability,  he  is,  in  my  judgment,  much  more  helpless  than 
a  blind  man  in  full  possession  of  his  mental  powers,  and  physically  sound  except  as 
to  his  blindness,  and  I  believe  him  to  be  from  his  insanity  alone  more  helpless  than 
a  blind  man. 

As  will  be  observed,  each  of  the  above-named  affiants  testified  that 
he  had  made  a  personal  examination  of  the  pensioner  at  the  request  of 
the  brother  and  guardian  of  the  latter;  and,  as  will  also  be  observed, 
each  affiant  expresses  the  opinion  that  the  pensioner  requires  the 
*"  regular  pei-sonal  aid  and  attendance  of  another  person,"  or  that  it  is 
'*  necessary  for  him  to  be  under  the  immediate  and  constant  personal 
supervision  of  some  other  person"  by  reason  of  his  '^intellectual 
enfeeblement "  or  ''  mental  hebetude."  The  deductions  of  these  affiants 
are  based  principally  upon  the  results  of  their  respective  examinations 
of  the  soldier,  and  very  probably,  upon  the  statements  of  his  brother 
and  guardian,  although  two  of  the  said  affiants  appear  to  have  had 
some  personal  knowledge  of  the  pensioner  for  more  or  less  extended 
periods  of  time, and  oneof  them  says  that  during  all  of  the  time  of  his 
acquaintance  with  him  he  has  *' regarded  him  as  insane  and  incompe- 
tent to  take  care  either  of  his  property  or  himself." 

In  the  absence  of  positive  proof  to  the  contmry  the  statements  of 
these  gentlemen  might,  perhaps,  be  regarded  as  sufficient  to  determine 
the  question  at  issue  in  the  premises,  but  inasmuch  as  the  question  as 
to  whether  or  not,  in  a  given  case,  the  pensioner  both  has  and  undoubt- 
edly requires  the  regular  peivional  aid  and  attendance  of  another  person 
is  quite  often  one  of  fact  rather  than  of  opinion,  it  is  quite  evident 
that  when  it  is  shown  to  be  a  matter  of  fact  that  such  pensioner  neither 
has  nor  requires  the  regular  personal  aid  and  attendance  of  another 
person  a  professional  opinion  that  such  aid  and  attendance  is  required 
can  not  be  permitted  to  outweigh  the  established  fact  that  it  is  neither 
required  not  received. 

In  passing  upon  the  question  as  to  '^when  insanity  entitles  to  a 
fii-st-gi-ade  i-ate"  the  Department  held  in  the  case  of  George  Welch 
(3  P.  D.,  121)  that— 

The  regular  personal  aid  and  attendance  of  another  person  contemplated  by  the 
act  of  June  18,  1874,  is  the  same  as  that  which  is  required  by  one  who  is  confined  in 
an  asylum  and  whose  mental  derangement  is  such  as  to  make  personal  aid  and 
attendance  necessary. 

In  the  case  of  James  Caton  (6  P.  D.,  159)  it  was  held  that — 
Mere  confinement  in  an  asylum  does  not  entitle  to  the  first-grade  rate  on  account  of 
insanity;  but  to  entitle  to  that  rating  the  degree  of  helplessness  specified  by  law- 
must  be  shown. 
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In  the  case  of  Thomas  G.  Conaty  (6  P.  D.,  238)  the  rule  laid  down 
in  the  Caton  case  was  reaffirmed. 
And  in  the  case  of  Eppenetus  W.  Mcintosh  (10  P.  D.,  172)  it  was  held: 

First.  That  such  personal  aid  and  attendance  of  another  person  as  it  is  contended 
is  accorded  the  penisioner  is,  necessarily,  l>ased  upon  apprehension  that  it  may  l>e — 
not  upon  the  fact  that  it  actually  is — needed,  and  it  does  not  therefore  come  within  • 
the  purview  of  the  provisions  of  the  act  of  March  4,  1890,  or  the  act  of  July  14, 1892. 

Second.  The  allowance  of  the  $72  rate  is  not  warranted  merely  becauKe  insanity 
happens  to  V>e  one  of  the  disabilities  for  which  pension  has  been  granted;  but  the 
degree  of  helplessness  specifieil  by  law  must  be  shown  to  exist  before  title  to  said  rate 
is  estaV)li8hed. 

In  the  case  of  Edmund  O.  Beers  (7  P.  D.,  113)  it  was  held  that— 

The  regular  personal  aid  and  attendance  of  another  person  provided  by  the  statute 
(March  4,  1890)  is  such  ** attendance"  as  is  regular  from  day  to  day — not  simply 
jwriodic  or  at  stated  intervals,  but  continuous  in  the  sense  that  it  must  be  at 
the  command  and  service  of  the  person  who.«e  total  and  permanent  helplessnesp 
neces.'^itates  the  aid  and  attendance  of  another  person  in  performing  the  ordinary  and 
ne<*e8sary  functions  of  daily  life. 

It  was  also  held  in  the  Beers  case  that — 

When  soldier's  disability  is  the  result  solely  of  disease  contracted  in  the  service 
and  in  line  of  duty,  the  question  as  to  whether  he  is  so  totally  and  permanently 
helpless  as  to  require  the  regular  aid  and  attendance  of  another  person  is  not  wholly 
a  medical  one. 

And  in  the  case  of  John  J.  Hill  (7  P.  D.,  142)  it  was  held  that— 

The  question  as  to  whether  claimant  requires  frequent  and  periodical  personal  aid 
and  attendance  is  not  M'hoUy  a  medical  one. 

In  the  cases  cited  the  rules  laid  down,  as  above  set  forth,  were 
favorable  to  the  contention  of  the  appellants  in  some  instances  and 
adverse  in  others. 

According  to  the  facts  presented  in  this  case,  the  pensioner  was 
adjudged  insane  some  time  subsequent  to  his  discharge  from  the  service, 
and,  as  hereinbefore  stated,  his  bi'other  was  duly  appointed  as  his 
guardian.  His  insanity,  however,  was  never  of  such  a  t3'pe  as  to  make 
it  necessary  to  confine  him  in  an  asylum  or  elsewhere.  He  was  dis- 
charged from  the  service  July  11,  1864,  on  a  surgeon's  certificate  of 
disability  on  account  of  ''  scrotal  hernia  and  insanity,  the  latter  incurred 
since  enlistment.'' 

The  records  of  the  War  Department  show  that  he  was  wounded  in 
the  right  arm  at  the  second  battle  of  Bull  Run,  Va.,  August  30,  1862, 
and  .that  erysipelas  attacked  said  wound  and  ''spread  over  shoulders, 
anterior  thorax,  and  neck."  In  his  original  declaration  for  pension — 
b}'  his  guardian — which  was  not  filed  until  Jul}' 30, 1883,  the  allegation 
was  set  up  that  the  said  wound  and  ensuing  erysipelas  was  the  cause  of 
the  insanity  for  which  a  pension  was  claimed;  and  when  such  claim 
was  favorably  acted  upon  a  legal  approval  for  "  gunshot  wound  of 
right  arm  and  insanity,  a  result  of  the  wound  and  erysipelas  "  was  s  "ead 
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on  the  brief  face.  The  medical  approval,  however,  eliminated  the 
gunshot  wound  as  a  pensionable  cause  of  disability  per  se,  but  it  was 
accepted  as  a  factor  in  the  cause  of  the  insanity,  the  said  approval,  as 
spread  on  the  brief  face,  being  for  ''  insanity,  the  result  of  gunshot 
wound  of  right  arm  and  erysipelas." 

It  would  seem,  though,  that  inasmuch  as  the  records  showed  that 
the  soldier  was  discharged  from  the  service  on  account  of  "  insanity  " 
per  se,  of  service  origin,  that  it  was  unnecessary  to  assign  any  especial 
itiuse  of  such  condition.  There  does  not  appear  to  be  anything  in  this 
case  bearing  upon  this  phase  of  the  question  beyond  the  allegations  of 
the  guardian  of  the  claimant,  which  scarcely  seem  sufficient  to  deter- 
mine the  etiology  of  so  serious  a  malady  as  that  involved  in  this  case. 
However,  this  point  is  not  involved  in  the  question  at  issue  in  the 
premises. 

The  above-quoted  evidence  in  rebuttal  of  the  proposed  reduction  in 
the  case  not  having  satisfied  the  Bureau  that  the  pensioner  actually 
required  the  regular  personal  aid  and  attendance  of  another  person, 
formal  action  looking  to  the  reduction  of  the  then  existing  rate  of  $72 
per  month  to  $50  per  month  was  spread  upon  the  brief  face,  such 
reduction  in  rate  taking  effect  from  April  4,  1901,  the  date  of  the  last 
quarterh'^  payment  to  the  guardian  of  the  $72  rate. 

It  is  noted  that  two  of  the  three  physicians,  whose  testimony  is  set 
out  above,  expressed  the  opinion  that  the  pensioner  in  this  case  is 
'*  more  helpless  than  a  blind  person  who  has  full  possession  of  his 
mental  powers.''  That  loss  of  reason  is  a  greater  affliction  than  loss  of 
sight  is  not  disputed,  but  it  must  be  remembered  that  while  Congress 
has  seen  fit  to  provide  a  specific  rate  for  total  blindness,  it  has  made 
no  such  provision  for  insanity,  because,  perhaps,  total  loss  of  the  sense 
of  reason  can  not  always  be  as  accurate!}'  determined  as  can  the  total 
loss  of  the  sense  of  sight.  Therefore  the  first-grade  rate  can  only  be 
allowed  for  insanity  where  it  is  satisfactorily  shown  that  the  insane 
person  requires,  by  reason  of  his  mental  condition,  the  regular  per- 
sonal aid  and  attendance  of  another  pei*son.  And,  as  held  in  the  case 
of  James  Caton,  hereinbefore  cited,  "mere  confinement  in  an  as^'lum  . 
-does  not  entitle  to  the  first-grade  rate  on  account  of  insanity." 

In  an  appeal  from  the  said  reduction  in  rate,  filed  July  17, 1901,  the 
attorneys  for  the  appellant  contend  that  the  Bureau  erred — 
*    *    *    in  holding  that  the  condition  of  the  soldier  is  such  as  to  warrant  the  reduc- 
tion of  his  pension  in  view  of  the  medical  evidence  filed. 

In  view  of  the  fact,  as  above  shown,  that  the  Department  has  here- 
tofore laid  down  the  rule  in  numerous  cases  that  the  question  as  to 
whether  or  not  a  pensioner  requires  either  the  frequent  and  periodical, 
or  the  regular,  personal  aid  and  attendance  of  another  p)erson  is  not 
wholly  a  medical  one,  the  basis  of  the  said  contention  might  well  be 
held  to  be  untenable,  as  the  afliants  who  gave  the  testimony  referred 
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to  in  the  said  appeal  did  not  testify  that,  to  their  personal  knowledge, 
the  soldier  both  had  and  required  the  regular  personal  aid  and  attend- 
ance of  another  pei-son,  but  merely  expressed  the  opinion,  after 
examining  him,  that  he  needed  or  ought  to  have  such  aid  and  attend- 
ance of  another  person. 

As  a  matter  of  fact,  it  is  not  shown  that  the  soldier  ever  had  at  any 
time  during  the  whole  period  he  was  pensioned  at  the  first-gi-ade  rate 
either  the  regular  or  the  frequent  and  periodical  personal  aid  and 
attendance  of  another  person.  The  said  rate  appears  to  have  been 
allowed  in  part  upon  the  findings  of  the  board  of  surgeons  by  which 
he  was  examined  September  5,  1883,  the  only  medical  examination  to 
which  he  was  subjected  prior  to  the  allowance  of  said  pension  at  such 
i-ate.  But  the  only  reference  to  the  claimant's  mental  condition  made 
in  the  certificate  of  that  examination  was  as  follows: 

The  applicant  answers  questions  intelligently,  but  hesitatingly.  From  the  general 
appearance  and  manner  of  the  applicant  it  is  our  opinion  that  he  is  suffering  from 
partial  dementia.  In  our  opinion  the  claimant  is  unable  to  oerform  but  little  manual 
labor. 

The  only  other  official  medical  examination  ever  made  of  the  pen- 
sioner was  the  aforesaid  examination  of  February  20, 1901,  which  was 
made  at  the  time  the  propriety  of  reducing  the  rate  in  the  case  was 
being  considered.  The  findings  at  this  more  recent  examination  have 
already  been  fully  set  out  herein. 

It  appears  from  the  testimony  of  Mrs.  Scott — the  pensioner's  sister, 
witji  whom  he  lives — that  he  can,  and  sometimes  does,  perfonn  a  little 
manual  labor  about  the  house,  such  as  splitting  wood  or  other  light 
work  and  doing  chores;  that  he  can  dress,  undress,  and  feed  himself 
without  assistance;  that  he  frequently  walks  to  town  alone,  and  does  a 
little  shopping  for  himself  or  visits  friends;  that  he  is  allowed  all  the 
libert}'  he  can  possibly  have,  and  permitted  to  do  prettj'^  much  as  he 
pleases;  that  his  physical  condition  seems  to  be  better  than  for  several 
years  past,  and  that  his  mind  also  seems  somewhat  improved,  but  that 
he  is  getting  old  and  his  hearing  and  eyesight  are  not  very  good,  which, 
it  was  thought,  might  be  responsible  for  some  of  his  peculiarities. 

Even  his  l)rother  and  guardian  testifies  that  he  does  not  have  the 
attendance  of  another  person,  except  at  such  times  when  he  goes  •"far 
from  home  "  or  "'  takes  a  journey." 

According  to  the  evidence  adduced  upon  special  examination,  about 
the  only  aid  and  attendance  of  another  person,  in  addition  to  that  ahiove 
referred  to,  that  the  appellant  in  this  case  has  ever  required  or  had  is 
a  sort  of  geneml  supervision  over  his  movements— more,  however,  by 
reason  of  apprehension  that  the  services  of  another  person  might  l>e 
required  than  on  account  of  any  actual  necessity  therefor. 

The  supervision  exercised  by  the  guardian  of  the  soldier  over  the 
latter  s  financial  affairs  is  not  such  aid  and  attendance  of  another  per- 
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«on  as  is  contemplated  by  any  act  of  Congress  providing  a  rate  in  eases 
in  which  the  frequent  and  periodical  or  the  regular  personal  aid  and 
attendance  of  another  person  may  be  required. 

Furthennore,  the  soldier  is  shown,  from  the  report  of  the  last  med- 
ical examination  to  which  he  was  subjected,  and,  also,  by  the  aforesaid 
medical  evidence  filed  in  rebuttal  of  the  proposed  action  of  reduction 
of  i-ate  in  the  case,  to  be  suffering  from  a  number  of  disabilities  for 
which  he  is  not  pensioned  and  which  can  not,  therefore,  affect  the  rate 
in  the  case,  namely:  Disease  of  eyes  and  impaired  vision,  partial 
deafness,  scrotal  hernia  and  paralysis  agitans — the  latter,  in  all  proba- 
bility', due  to  senile  changes. 

In  view  of  all  the  facts  herein  presented,  the  Department  holds  that 
the  action  appealed  from  was  not  error;  the  same  is.  therefore,  hereby 
affirmed,  and  the  papers  in  the  case  are  remanded  herewith. 


desertion— service-line  of  duty. 
Isaac  B.  Goforth  alias  Napoleon  B.  Gordon, 

At  the  time  of  incurring  his  alleged  disabilities  in  the  Seventh  Kansas  Infantry, 
claimant  is  shown  to  have  been  a  deserter  from  Company  E,  First  United  States 
Infantry,  and  he  was  therefore  not  in  line  of  duty. 

John  Norton  (9  P,  D.,  382);  John  Sullivan  (10  P.  D.,  55);  Lewis  Rankin  (11  P.  D., 
373). 

Assistant  Secietary  F.  Z.  Cam/pbell  to^the  Commissioner  of  Pensions^ 

March  25,  1902. 

Isaac  B.  Goforth,  alias  Napoleon  B.  Gordon,  late  private  Company 
E,  First  United  States  Infantry  and  Company  K,  Seventh  Kansas 
Cavalr\%  appealed  August  25,  1900,  from  the  Bureau  action  of  June 
27,  1900,  rejecting  his  old  law  invalid  claim  filed  January  19,  1891,  on 
the  ground  that  claimant,  after  a  special  examination,  was  unable  to 
furnish  proof  of  existence  of  piles,  deafness,  and  injuiy  of  left  leg, 
and  alleged  varicose  veins,  at  discharge  or  for  several  years  thereafter. 

The  contention  is,  in  substance,  that  the  evidence  established  incur- 
rence of  his  disabilities  as  alleged,  and  that  the  Bureau  action  was  not 
justified  by  the  evidence. 

Soldier  first  enlisted  under  the  name  of  Isaac  B.  Gofoith,  August 
15,  1860,  and  was  assigned  to  Company  E,  First  United  States  Infan- 
try. The  rolls  for  November  and  December,  1861,  report  him:  ''De- 
serted November  19,  1861,  at  Fort  Leavenworth,  Kans." 

He  enlisted  in  Company  K,  Seventh  Kansas  Cavalry,  December  22, 
1861,  and  was  discharged  September  29,  1865. 

Under  the  law  in  force  at  date  of  claimant's  first  enlistment,  the 
term  of  enlistment  in  the  Regular  Army  was  five  years.     (See  12 
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Stat.  L.,  280,  sec.  5.)  His  term  of  service  in  the  Regular  Army, 
therefore,  did  not  expire  until  August  15,  1865. 

Claimant  alleged  in  his  declaration  that  in  November,  1863,  he 
incurred  enlarged  veins  of  leg,  result  of  injury  caused  by  fall  of  horse, 
also  piles  and  deafness. 

It  appears  that  at  the  date  of  the  alleged  incurrence  claimant  was 
a  deserter  from  the  First  United  States  Infantry.  He  was  therefore 
not  in  line  of  duty  while  serving  in  the  Seventh  Kansas  Cavalr}^  in 
November,  1863,  when  he  alleges  he  incurred  the  disabilities  for  which 
he  claims  pension. 

In  the  case  of  John  Norton  (9  P.  D.,  382)  it  was  held  that: 

If  the  disability  was  incurred  in  the  service  under  a  subsequent  enlistment  while 
the  claimant  was  a  deserter  from  a  prior  enlistment  which  had  not  terminated  prior 
to  such  reenlistment,  the  claim  should  be  rejected  on  the  ground  that  tha  disability 
was  not  incurred  in  the  line  of  duty,  but  while  claimant  was  absent  from  his  proper 
command  in  violation  of  his  former  contract  of  enlistment. 

In  the  case  of  Lewis  Rankin  (11  P.  D.,  373),  citing  the  Norton  case, 
supra,  and  the  case  of  the  widow  of  John  Sullivan  (10  P.  D.,  55),  it 
was  held  that: 

It  appearing  from  the  official  record  of  this  appellant's  military  service,  and  from 
the  other  evidence  in  the  case,  that  at  the  date  he  incurred  the  disabilities  in  the 
service  on  account  of  which  he  was  formerly  pensioned,  he  was  in  desertion  from  a 
prior  term  of  service  and  was  at  said  time  absent  from  his  proper  command  without 
leave  and  not  in  the  line  of  duty,  he  is  not  entitled  to  be  restored  to  the  pension  roll 
under  the  present  rulings  and  decisions  of  this  Department. 

As  claimant's  alleged  disabilities  were  not  shown  to  have  been  con- 
tracted in  line  of  duty,  by  reason  of  his  desertion  from  his  first  service, 
it  becomes  unnecessary  to  consider  the  evidence  as  to  the  alleged  incur- 
rence and  continuance  since  discharge. 

Claimant's  remedy,  if  any,  is  to  have  the  charge  of  desertion  removed 
from  the  records  of  the  War  Department,  on  application  to  that 
Department. 

The  Bureau  action  rejecting  his  said  claim  is  affirmed  upon  the 
ground  stated  herein. 


practice-short  certmcate-disabiliity. 

Charles  L.  Starr. 

If  a  soldier,  sailor,  or  marine  who  served  in  the  recent  war  with  Spain  incurred,  con- 
tracted, or  received  any  cause  or  causes  of  disability  in  such  ser\'ice  and  line  of 
duty  which  i>er8isted  for  a  sufficient  length  of  time  subsequent  to  the  dates  of 
his  discharge  and  of  filing  his  application  for  pension,  respectively,  the  dura- 
tion of  which  can  be  satisfactorily  determined  by  competent  evidence,  to  amount 
to  a  source  of  actual  disability,  there  is  no  provision  of  law  or  rule  of  practice  by 
which  he  canproj)erly  be  denied  a  pensionable  status  during  the  time  he  was  so 
disabled  subsequent  to  his  filing  a  formal  application  for  pension.  Providedy  That 
such  pensionable  degree  of  disability  was  not  a  mere  temporary  condition  of 
short  duration,  indefinite  existence,  and  of  unknown  or  illy-defined  extent.  (See 
case  of  Cassilly  C.  Cook,  12  P.  D.,  188.) 
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In  the  event  the  disabilities  which  the  evidence  adduced  in  this  case  tends  to  show 
the  appellant  suffered  from  for  a  period  of  over  one  year  subsequent  to  the  date 
of  filing  his  claim  for  original  invalid  pension  are,  or  can  be,  established  as  of 
service  origin  in  the  line  of  duty  he  is  entitled  to  a  pension  therefor  from  the 
date  of  filing  his  said  claim  to  the  date  of  the  medical  examination  which  tends 
to  show  that  a  pensionable  degree  of  disability  had  ceased  to  exist. 

Assistant  Secretary  F,  Z.  Cu^mpbell  to  the  Commissioner  of  Pensioris^ 

March  26,  1902. 

The  appellant  in  this  case,  Charles  L.  Starr,  who  served  as  a  cor- 
poral in  Compan\^  D,  First  Tennessee  Infantry,  war  with  Spain,  from 
June  15,  1898,  to  November  23,  1899,  filed  a  claim  for  pension  Feb- 
ruary 16,  1900,  on  account  of  ''disease  of  respiratory  organs,  disease 
of  heart,  disease  of  nervous  sj\stem,  and  chronic  diarrhea  or  dysenter}-." 

According  to  an  affidavit  on  tile  in  the  case  of  John  J.  W.  Starr, 
the  father  of  the  claimant,  who,  it  appears,  in  addition  to  being  a 
school-teacher,  is  a  pension  attorney,  the  soldier  was  quite  ill  at  the 
time  his  declaration  was  prepared,  and,  in  consequence  of  such  illness 
of  the  son,  the  said  declaration  was  prepared  by  the  father,  who  says 
that,  upon  the  advice  of  a  physician,  since  deceased,  he  included  ''dis- 
ease of  the  respiratory  organs  "  among  the  other  causes  of  disability 
for  which  a  pension  was  to  be  claimed.  The  son,  however,  subse- 
quently disclaimed  the  existence  at  any  time  of  such  cause  of  disa- 
bility, and  withdrew  his  claim  on  account  thereof.  The  claim  on 
account  of  the  remaining  causes  of  disability— namely,  disease  of 
nervous  system,  disease  of  heart,  and  diarrhea  or  dysentery — was 
rejected  June  19,  1901,  on  the  ground  that  no  disability  therefrom  in 
a  ratable  degree  had  been  shown  yince  the  date  of  filing  the  same. 

In  an  appeal  from  the  said  action  of  the  Bureau  in  the  premises, 
filed  September  21,  1901,  it  is  contended  by  the  appellant  that  the 
rejection  of  his  claim  was  an  injustice,  as — 

he  believes  the  evidence  on  file  in  the  case,  including  that  taken  by  the  special 
examiner,  will  show  that  he  was  strong  and  healthy  at  the  time  of  his  enlistment; 
that  he  was  troubled  at  various  times  during  Lis  service  by  reason  of  the  disabilities 
alleged  in  his  declaration;  that  he  has  been  disabled  in  a  pensionable  degree  and 
required  medical  attendance  during  most  of  the  time  since  his  discharge,  and  that 
his  disabilities  are  permanent.  He  believes  that  he  has  furnished  an  abundance  of 
evidence  to  establish  his  claim. 

Relative  to  these  contentions  the  Bureau  invites  attention  to  the  fol- 
lowing advisory  opinion  of  the  medical  referee  in  regard  thereto: 

In  his  original  declaration  filed  February  16,  1900,  this  daimantalleged  disease  of 
the  respiratory  organs  (since  abandoned),  heart  trouble,  disease  of  the  nervous  sys- 
tem, and  chronic  diarrhea  or  dysentery. 

The  claimant  has  been  twice  examined  under  his  claim  by  the  Nashville,  Tenn., 
board  of  examining  surgeons,  and  the  case  has  been  specially  examined  for  the  pur- 
pose of  determining  the  nature  of  the  disabilities  incurred  in  the  service  and  the 
claimant's  physical  condition  from  the  time  he  returned  to  nis  home  until  the  time 

Dr.  Taylor  began  to  treat  him  in  December,  1899.  f^^^l^ 
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Upon  a  careful  review  of  the  history  of  this  case,  as  developed  by  the  records,  the 
reports  of  the  examining  surgeons,  and  the  testimony  on  file,  it  is  my  opinion  that  a 
permanent  degree  of  disability  from  the  alleged  causes  has  not  been  shown  to  exilt. 

The  records  of  the  War  Depaii;raent  show  that  the  soldier  was  treated 
in  hospital  while  in  the  service  for  "mumps,  abscess  of  second  toe  of 
right  foot,  due  to  bruises  in  marching,  and  diarrhoea." 

At  an  examination  made  of  the  soldier  preliminary  to  his  muster 
out  from  the  service  the  only  causes  of  disability  that  he  claimed  to 
have  incurred  therein  were  "heart  trouble  and  slight  diminution  in 
s\ze  of  right  testicle — due  to  mumps;"  but  the  only  abnormal  condition 
found  by  the  surgeon  who  examined  him  at  that  time  was — ^according 
to  the  certificate  of  the  said  surgeon  now  on  file  in  the  case — atrophy 
of  right  testicle. 

The  claimant  was  twice  examined  by  the  board  of  examining  surgeons 
at  Nashville,  Tenn.,  the  first  time  on  May  9,  1900,  and  the  second  time 
on  June  5,  1901. 

In  the  certificate  of  the  first  of  these  two  examinations  it  is  reported 
that  there  was  no  disease  of  the  respiratory  organs  (the  claim  for 
which,  however,  as  above  stated,  was  withdrawn  by  the  claimant);  that 
there  were  some  signs  of  ventricular  hypertrophy — with  slight  irreg- 
ularity of  the  heart's  action,  but  no  murmurs  or  other  abnormal  endo- 
cardial sounds;  tjiat  there  was  a  rectal  ulcer  about  1  inch  in  diameter, 
and  a  relaxed  condition  of  both  sphincters;  that  the  claimant  seemed 
to  be  in  a  deeply  depressed  nervous  condition,  and  unable  to  take  even 
slight  exercise  without  much  depression  and  undue  cardiac  excitement: 
that  an  analysis  of  his  urine  failed  to  reveal  the  presence  therein  of 
any  abnormal  constituents;  and  that  he  was  sallow  in  complexion,  pale, 
anaemic,  and,  at  that  time,  unfit  for  the  performance  of  manual  labor. 

At  the  second  examination  made  of  this  soldier,  however,  bj'  the 
same  board  of  examining  surgeons,  his  condition  was  found  to  have 
very  materially  improved.  In  fact,  it  w^as  reported  bj^  the  board  that 
no  permanent  ratable  disability  was  found  to  exist  from  any  cause; 
and  the  claimant  acknowledged  to  the  board  that  there  had  been  much 
improvement  in  his  condition  since  his  prior  examination  b\^  the  said 
board. 

His  lungs  were  found  to  be  normal.  As  to  his  heart,  it  was  reported 
that  ''there  may  be  slight  h^^pertrophy,  but  to  no  marked  degreef 
and  there  was  no  murmur,  no  oedema,  no  cyanosis,  and  no  dyspnoea, 
though  there  was  slightly  '*  increased  heart  action."  There  was  no 
disease  of  the  nervous  system,  the  reflexes  being  nonnal,  and  there 
was  no  twitching  or  choreac  movements,  no  depression  after  exercise, 
no  tenderness  along  spine,  and  all  muscular  movements  were  normal. 
There  was  no  evidence  of  chronic  diarrhea  or  of  dysentery,  and  the 
rectum  was  healthy. 

It  will  be  seen,  then,  that  aside  from  some  little  disturbance  of  the 
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heart's  actioDyand  possibly  some  slight  hypertrophy  of  the  said  viscus, 
the  whole  economy  was,  practically,  in  a  normal  condition.  It  is 
noted,  however,  in  this  connection,  that  the  mother  and  other  relatives 
of  the  appellant  testified  before  a  special  examiner  of  the  Bureau  to 
the  effect  that  his  heart  had  been  weak  from  his  birth  up  to  his  eighth 
or  ninth  y^ir,  and  it  was  also  brought  out  on  special  examination  that 
he  had  suffered  from  incontinence  of  urine  from  childhood  until  1892 
or  1893,  when,  according  to  his  own  statement,  such  disability  yielded 
to  treatment  and  ceased  to  exist. 

A  considerable  amount  of  evidence  has  been  filed  by  the  claimant 
and  adduced  upon  special  examination — largely  lay  evidence,  how- 
ever, and  somewhat  cumulative,  with  a  view  to  showing  that  the  appel 
lant  contracted  certain  causes  of  disability  while  in  the  service,  and 
suffered  from  certain  conditions  subsequent  to  his  discharge  therefrom; 
but  inasmuch  as  it  tends  to  be  shown  by  the  findings  of  the  examining 
surgeons  at  the  last  medical  examination  to  which  he  was  subjected 
that  the  disabilities  which  it  is  alleged  he  contracted  in  the  service, 
and  suffered  from  for  a  more  or  less  protracted  period  subsequent  to 
his  discharge,  had  ceased  to  exist  at  the  date  of  such  examination, 
it  is  held  that — in  the  event  the  cause  or  causes  of  any  disability  or 
disabilities  from  which  he  suffered  during  the  time  interyeifing  between 
the  dates  of  filing  his  original  declaration  and  of  the  said  second  med- 
ical examination,  respectively,  are,  or  can  be,  established  as  of  service 
origin — he  can  only  be  considered  as  having  a  pensionable  status  from 
the  date  of  filing  his  original  declaration  to  the  date  of  the  medical 
examination  which  failed  to  show  the  existence  of  a  pensionable  degree 
of  disability. 

The  general  statutes  relating  to  pensions  do  not  require  that  a  con- 
dition or  conditions  established  as  of  service  origin  must  be  shown  to 
be  of  a  permanent  character  before  a  certificate  of  pension  therefor 
can  issue;  but  it  is,  nevertheless,  the  established  practice  of  the 
Bureau,  as  approved  by  the  Department,  to  allow  a  pension  only  when 
such  conditions  are  believed  to  be  such  as  will  prove  to  be  more  or  less 
continuous  in  their  disabling  effects,  as  such  practice  is  thought  to  be 
in  accordance  with  the  spirit  of  the  law — otherwise  the  Government 
would  be  placed  in  the  position  of  paying  a  pension  for  a  condition 
that  had  ceased  to  exist;  and  such  practice  has  been  deemed  all  the 
more  advisable  since  the  abolition  of  the  biennial  examinations  of  pen- 
sioners. There  is,  however,  no  provision  of  law  or  rule  of  practice 
which  denies  a  pensionable  status  to  a  soldier,  sailor,  or  marine  who, 
while  serving  in  the  recent  war  with  Spain,  incuri^ed,  contracted,  or 
received  any  cause  or  causes  of  disability,  in  such  service  and  in  line 
of  duty,  which  persisted  for  a  suflScient  length  of  time,  the  duration 
of  which  can  be  satisfactorily  shown  by  competent  evidence  to  amount 
to  a  source  of  actual  disability,  but  which  may  subsequently  be  shown 
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upon  medical  examination  to  have  ceased  to  exist  in  a  pensionable 
degree,  such  pensionable  status  to  obtain  from  the  date  of  filing  the 
claim  for  pension  to  the  date  of  the  medical  examination  showing  an 
absence  or  cessation  of  a  pensionable  degree  of  disability;  provided 
that  such  pensionable  degree  of  disability  was  not  a  mere  temporary 
condition,  of  short  duration,  indefinite  existence,  and  of  unknown  or 
illy-defined  extent,  but — as  was  held,  in  effect,  in  departmental  deci- 
sion of  Februaiy  28,  1902,  in  the  case  of  Cassilly  C.  Cook  (12  P.  D., 
188),  late  captain  Company  M,  First  Ohio  Infantry  (war  with  Spain), 
such  degree  of  disability  should  continue  for  a  sufficient  length  of  time, 
the  duration  of  which  can  be  satisfactorily  determined  from  the  facts 
presented,  to  justify  the  allowance  of  a  pension  during  the  time  the 
soldier  was  so  disabled  subsequent  to  the  date  of  filing  his  claim 
therefor. 

As  a  matter  of  course,  it  is  practically  impossible  to  lay  down  any 
set  rule  by  which  all  claims  of  this  character  can  be  determined;  but 
it  is  believed  that  the  general  views  herein  enunciated  can,  by  the  judi- 
cious exercise  of  a  reasonable  amount  of  care,  be  made  to  apply  to 
analogous  cases. 

In  the  case  at  bar,  the  time  elapsing  between  the  dates  of  filing  the 
original  declaration  for  pension  and  of  the  medical  examination  tend- 
ing to  show  the  absence  of  a  pensionable  degree  of  disability,  respec- 
tively, is  a  little  over  fifteen  months,  during  the  greater  portion  of 
which  the  appellant,  according  to  the  evidence  adduced  in  the  prem- 
ises, was  disabled  in  a  pensionable  degree.  In  the  case  of  Cook,  herein 
cited,  the  period  of  the  existence  of  a  pensionable  degree  of  disabil- 
ity was  somewhat  longer.  Each  case  of  this  kind,  however,  must 
rest  largely  upon  its  own  merits  as  determined  by  the  facts  therein 
presented. 

In  consequence  of  the  principles  herein  laid  down,  it  is  held  that 
the  ground  upon  whtch  the  action  appealed  from  was  based  is  untena- 
ble. Such  action  is,  therefore,  hereby  reversed,  and  the  Bureau  will 
please  proceed  to  readjudicate  the  appellant's  original  claim  for  pen- 
sion in  accordance  with  the  views  herein  set  out. 


mabkiage  and  drvorcb-act  of  august  7,  188»-impedimext. 
Watie  D.  Conklin  (widow). 

Claimant  married  Harrison  Conklin  in  1862,  and  he  died  in  the  service  in  1864. 
John  Conklin  married  Jane  Conklin  in  1864,  and  while  she  was  living  and  ondi- 
vorced  married  the  claimant  herein  in  1866.  The  testimony  shows  claimant  to 
have  had  no  knowledge  of  the  first  marriage  of  John  until  after  his  death  in 
1895,  having  lived  with  said  John  as  his  wife  for  nearly  thirty  years,  and  having 
reared  a  family  of  fom*  children. 
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Held:  Claimant  is  the  widow  of  Harriflon  Conklin,  and  is  entirely  free  and  blameleee  i 

from  any  charge  of  open  and  notorious  adulterous  cohabitation  with  John  i 

Conklin. 

The  act  of  August  7,  1882,  is  founded  upon  a  condition  implying  vitiated  morals  and 
a  lack  of  chastity,  and  does  not  reach  those  whose  matrimonial  relations  are 
illegal  from  an  abstract  technical  standpoint  only  and  are  not  tainted  with  moral 
turpitude. 

! 

Assistant  Secretary  F*  L.  Campbell  to  the  Corrrnmmmer  of  Pensions^ 

March  29, 1902. 

Watie  D.,  as  widow  of  John  Conklin,  formerly  a  private  in  Com- 
pany I,  One  Hundred  and  Forty-third  New  York  Volunteer  Infantry,  j 
filed  her  application  under  the  general  law  on  February  16, 1897,  claim  I 
being  rejected  on  November  12,  1897,  on  the  ground  that  the  soldier 
had  a  living  undivorced  wife  at  the  date  of  his  marriage  with  the  claim^ 
ant,  and  consequently  claimant  had  never  been  the  legal  wife  of  the 
soldier.  Claimant  had  been  previously  married  to  Harrison  Conklin, 
who  died  in  the  service,  and  she  was  declared  to  be  his  widow  under 
an  application  filed  on  November  27,  1897,  a  pension  being  paid  to  her 
thereunder  up  to  the  date  of  the  passage  of  the  act  of  August  7, 1882, 
said  pension  being  forfeited  from  that  date  on  the  ground  that  her  alli- 
ance with  John  Conklin  was  one  of  open  notorious  adulterous  cohabi- 
tation.    An  appeal  from  said  action  was  filed  on  May  4,  1899. 

The  facts  in  this  case,  largely  gleaned  through  special  examination, 
are  herewith  set  forth  in  narrative  form,  as  such  facts  will  be  better  | 

understood  by  so  doing  rather  than  from  an  abstract  of  testimony 
from  eadi  witness. 

Claimant  was  married  on  July  2, 1862,  to  one  Harrison  Conklin,  who 
died  in  the  service  on  May  19, 1864.  They  evidently  knew  one  another 
for  a  considerable  period  of  time,  and  had  lived  in  Damascus,  Wayne 
County,  Pa.,  but  she  was  living  in  Binghamton,  N.  Y.,  at  the  date  of 
Harrison's  death.  She  returned  to  Damascus  during  the  fall  of  1866, 
and  married  John  Conklin,  on  September  5, 1866,  living  with  him  aa  his 
wife,  raising  a  family  of  four  children,  and  so  continued  to  live  until . 
the  death  of  John  on  October  14,  1895.  After  claimant  had  filed  her 
declaration  aforesaid,  it  was  brought  to  the  attention  of  the  Commis- 
sioner of  Pensions  that  the  said  John,  when  he  married  claimant,  had 
a  living  undivorced  wife,  and  that  said  first  wife  was  still  living. 

Claimant  was  interviewed  and  virtually  admitted  to  having  been 
told  of  a  rumor,  never  heard  by  her  until  after  the  death  of  John, 
that  he  had  contracted  a  prior  marriage.  She  denied  in  positive 
terms  that  she  had  ever  heard  of  the  matter  at  any  time  prior  to  the 
death  of  John,  and  undertook  to  assist  in  getting  at  the  truth.  Largely 
through  her  means  the  soldier  was  found  to  have  been  married  under 
.  the  name  of  John  Conklin,  to  one  Jane  Conklin,  at  MonticeUo,  N.  Y., 
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on  April  15,  1864,  by  the  Rev.  Mr.  Dod,  the  record  of  the  Presby- 
terian church  of  said  town  disclosing  such  facts. 

Certain  persons  who  were  familiar  with  the  early  life  of  all  of  the 
parties  in  question  were  interviewed  and  subjected  to  a  careful  and 
searching  cross-examination.  It  was  found  that  there  were  numerous 
families  by  the  name  of  Conklin  in  Wayne  County,  Pa.,  Harrison  and 
John  evidently  being  cousins.  The  claimant  was  living  in  Bingham- 
ton,  N.  Y.,  when  Harrison  died,  about  which  time  John  came  home 
on  a  furlough,  bringing  with  him  one  Jane  Conkling,  whom  he  passed 
oflf  as  his  wife,  who,  although  of  his  own  surname,  was  not  a  blood 
relation.  They  stayed  in  Wayne  County  but  a  few  days,  John  return- 
ing to  his  conmiand  and  Jane  either  going  into  New  York  State,  or 
into  another  Pennsylvania  county.  John  was  discharged  on  October 
5, 1865,  and  returned  to  Damascus  without  Jane.  It  was  noted  by  his 
acquaintances  that  he  had  but  little  to  say  regarding  his  marriage  with 
Jane,  and  it  was  suspected  at  the  time  that  he  had  heard  she  was  living 
with  another  man,  this  doubtless  being  the  reason  whj'  he  never 
resumed  matrimonial  relations  with  her.  He  appears  to  have  lived  in 
this  community  during  the  succeeding  year,  and  married  claimant  on 
September  5, 1866.  Jane  was  about  18  years  of  age  when  she  married 
John,  and  it  is  especially  noticeable,  although  the  affiants  did  not  say 
so  in  so  many  words,  that  the  community  were  much  in  doubt  as  to 
whether  John  and  Jane  had  ever  been  actually  married,  or  whether 
the  alliance  was  in  the  nature  of  an  escapade.  No  surprise  seems  to 
have  been  expressed  by  anyone  when  John  married  the  claimant,  and 
no  one  has  been  found  who  could  state  that  they  ever  told  ox  hinted 
to  claimant  that  John  had  been  previously  married;  in  fact,  there  is  a 
unanimity  of  opinion  among  all  of  the  affiants,  said  opinion  being 
based  upon  an  intimate  acquaintance  with  John,  that  he  was  very  close- 
mouthed  about  his  first  matrimonial  adventure,  that  the  matter  was 
seldom  if  ever  referred  to  after  his  return  from  the  service,  and  that 
it  was  extremely  unlikely  that  he  ever  mentioned  a  word  of  the  matter 
to  the  claimant.  The  affiants  testify  with  one  accord  that  they  never 
looked  upon  the  marriage  of  claimant  and  John  in  any  light  other  than 
as  a  proper  marriage,  and  inasmuch  as  these  affiants  are  all  persons  of 
good  moral  standing  it  would  seem  very  probable  that,  whatever  might 
be  the  technical  legal  phase  of  the  situation,  the  community  regarded 
John  and  claimant  through  all  of  their  married  life  of  thirty  years  a:^ 
being  husband  and  wife,  and  did  not  regard  Jane  as  the  wife  of  John. 
The  only  knowledge  of  the  marriage  of  John  and  Jane  which  has  been 
brought  home  to  claimant  dates  from  the  time  she  filed  her  application 
for  pension  in  1897,  and  while  it  is  impossible  to  look  into  one's  mind 
and  discover  knowledge  and  thoughts  hidden  there,  yet  it  is  strictly 
true  that  there  is  not  a  particle  of  testimony  in  the  case  which  war- 
rants the  conclusion  that  she  had  the  slightest  intimation,  until  months 
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after  John  died,  that  he  and  Jane  Conklin  had  ever  been  married.  It 
is  true  that  during  her  testimony  she  varied  a  little  as  to  the  length  of 
time  she  had  known  John  prior  to  her  marriage  to  him,  and  that  one  or 
two  of  her  statements  as  to  other  trifling  and  inmiaterial  matters  were 
somewhat  conflicting;  such  fact,  however,  casts  no  reflection  upon  her 
veracity  and  honesty  of  purpose,  and  it  may  be  truthfully  said  that 
she  exerted  herself  in  a  most  commendable  degree  to  unravel  the  truth 
of  the  rumor  as  to  the  marriage  of  John  with  Jane,  and  it  is  largely 
due  to  her  own  careful  efforts,  which  required  her  personal  presence 
and  persistent  questioning  of  strangers,  to  get  at  the  real  facts,  and 
this  when  it  was  greatly  to  her  detriment  to  bring  forward  proof  that 
the  marriage  of  John  and  Jane  was  a  legal  one. 

It  is  noted  that  one  real  ground  of  action  taken  in  this  case  is  based 
upon  the  statement  that  claimant  should  be  presumed  to  have  known 
of  the  marriage  of  John  and  Jane  long  prior  to  his  death.  Presump- 
tions, however,  must  be  founded  on  facts  and  not  upon  what  may  have 
or  what  might  have  been.  No  knowledge,  as  has  already  been  stated, 
had  been  brought  home  to  the  claimant  prior  to  John's  death,  and 
there  is  no  ground  for  a  presumption  that  John  would  have  criminated 
himself  in  the  eyes  of  claimant  by  voluntarily  confessing  to  a  prior 
marriage.  The  rumor  of  this  former  marriage  was  evidently  sub  rosa 
in  the  community  after  John  returned  home  from  the  army  in  1865, 
and  those  interested  and  who  heard  the  rumor  evidently  believed  that 
no  good  end  could  be  gained  by  bringing  up  the  matter  at  the  time  of 
his  marriage  with  claimant,  and  after  his  marriage  with  claimant  the 
same  feeling  seemed  to  exist.  Moreover,  if  John  did  actually  remain 
silent  upon  the  matter,  it  would  not  have  been  a  strange  procedure  on 
his  part,  for  it  is  not  an  uncommon  thing  by  any  means  for  both 
husbands  and  wives  to  conceal  many  things  from  each  other,  especially 
regarding  questionable  matters  which  occurred  during  their  early  life, 
when  a  knowledge  of  such  matters  could  produce  no  present  good,  but 
would  be  liable  to  result  not  only  in  domestic  unhappiness,  but  perhaps 
in  disaster  to  those  wholly  innocent  as  well  as  to  themselves. 

The  Department  holds,  under  the  evidence,  that  the  claimant's 
knowledge  of  the  marriage  of  John  and  Jane  Conklin  does  not  date 
prior  to  the  period  of  time  in  which  she  filed  her  application  for  pen- 
sion as  the  widow  of  John  Conklin.  It  is  further  observed  at  this 
point  that  while  one  person  evidentlj'^  did,  either  in  1896  or  1897, 
convey  some  kind  of  information  to  claimant,  probably  indirectly, 
regarding  the  rumor  of  the  marriage  of  John  and  Jane  which  had  been 
prevalent  over  thirty  years  before,  yet  it  seems  to  be  apparent  by 
the  testimon}'^  of  the  said  person  that  such  information  was  not  con- 
veyed for  the  purpose  of  upsetting  the  peace  of  mind  of  the  claimant 
or  for  any  other  ulterior  motive,  but  solely  for  the  purpose  of  putting 
claimant  upon  guard  as  to  a  possible  obstacle  which  might  arise  in 
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prosecuting  her  claim  for  pension  as  the  widow  of  John;*  and,  as  here- 
inbefore set  forth,  such  knowledge  appears  to  have  been  used  by 
claimant  in  a  most  commendable  manner.  She  did  not  believe  that  the 
rumored  facts  were  true,  but  she  did  her  utmost  to  get  to  the  bottom 
of  the  whole  affair,  and  by  so  doing  completely  overthrew  the  claim 
which  she  was  prosecuting. 

Concluding,  as  the  Department  does,  that  the  knowledge  of  the 
marriage  of  John  and  Jane  does  not  antedate  the  soldier's  death,  the 
issue  immediately  arises,  Was  claimant's  life  with  John  Conklin,  cover- 
ing a  period  from  September  6, 1866,  to  October  14, 1895,  one  of  open 
and  notorious  adulterous  cohabitation  ? 

While  it  has  been  held  that  the  act  of  August  7, 1882,  is  not  penal 
in  its  terms,  yet  it  is  not  to  be  disputed  for  a  moment  but  that  the 
adulterous  cohabitation  mentioned  in  the  act  is,  in  its  nature,  inmioral 
and  criminal.  It  is  not  enough  that  it  be  simply  illegal  from  an  abstract 
technical  standpoint;  the  intercourse  referred  to  in  the  act  must  be 
meretricious,  and  such  as  is  coupled  with  vitiated  morals  and  a  lack  of 
chastity  on  the  part  of  the  one  claiming  a  pension.  The  willingness  to 
forsake  the  path  of  virtue,  notwithstanding  the  fact  that  the  pressure 
may  be  superinduced  by  extreme  circumstances,  would  be  necessary  to 
exist  before  the  term  "adulterous  cohabitation "  could  apply.  Pro- 
vided the  claimant  had  no  knowledge  that  John  Conklin  lacked  a  legal 
capacity  to  contract  because  of  a  living  undivorced  wife,  but,  on  the 
contrary,  was  without  cause  for  a  belief  that  either  John  or  herself 
were  not  free  to  marry;  and  provided  further,  that  during  their  mar- 
ried life  of  thirty  years  no  suspicious  circumstances  arose  which  would 
indicate  that  their  said  marriage  was  of  doubtful  character,  legally,  it 
is  impossible  to  discover  any  foundation  on  which  to  rest  a  charge  of 
adulterous  cohabitation.  Her  cohabitation  with  John  was  certainly 
open,  and  it  was  notorious  enough;  but  it  was  an  open  and  notorious 
bona  fide  marital  relation,  not  tainted  in  the  slightest  degree  with  any- 
thing immoral  in  the  eyes  of  the  community.  It  was  not  adulterous 
within  the  meaning  of  the  act  of  August  7, 1882,  for  it  was  not  of  such 
a  nature  as  would  support  a  charge  sufficient  to  justify  punishment,  or 
to  deprive  her  of  or  to  compel  her  to  forfeit  any  right  which  she 
might  have,  and  which  might  be  upset  by  reason  of  adultery,  and  this 
for  the  reason  that  she  was  entirely  innocent  of  any  lack  of  chastity  or 
of  morality,  but  based  her  conduct  through  all  of  her  life  upon  a  war- 
ranted belief  that  her  marriage  with  John  was  valid,  morally  and 
legally. 

It  may  be  stated,  as  incidental  to  the  case,  although  having  no  espe- 
cial bearing  upon  its  legal  aspect,  that  the  said  Jane  Conklin  remarried 
not  long  after  the  claimant  and  John,  and  has  continued  in  such  marriage 
relation  up  to  the  present  time. 

The  Department  holds,  under  the  law  and  facts  as  herein  shown, 
that  the  claimant  does  not  come  within  the  terms  of  the  act  of  August 
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7, 1882,  and  that  she  must  be  held  to  be  the  widow  of  Harrison  Conklin, 
absolutely  free  and  blameless  from  any  charge  of  open  and  notorious 
adulterous  cohabitation. 

The  case  is  remanded  for  reopening  and  readjudication  in  conformity 
with  the  conclusions  herein  reached. 


JITRISDICTlON-DiyiSIOK  OF  PENSION-ACT  OF  MABCH  8,  1800- 

PBACnCE. 

Mabt  F.  Millard  v.  Isaiah  Millard. 

Olaiinanf  s  declaration  under  the  act  of  March  3,  1899,  ailing  desertion  by  the 
pensioner,  her  husband,  and  claiming  one-half  of  his  pension,  having  been  filed 
April  22, 1899,  less  than  six  months  after  the  passage  of  said  act,  conferred  no 
jurisdiction  on  the  Commissioner  to  pass  on  the  facts  alleged  in  such  declaration, 
the  action  holding  that  appellant  was  not  a  person  of  good  morel  character  and 
rejecting  her  claim  is  reversed.  See  cases  of  Rothery  v.  Rothery  (11  P.  D.,  77 
and  377),  and  Richards  v,  Richards  (Id.,  90). 

Assistant  Secretary  JF.  L,  Campbell  to  the  Oommissioner  of  Pensions^ 

March  31, 1902. 

Sarah  S.,  widow  of  Isaiah  Millard,  late  serj^eant  Company  A,  Sev- 
enth Michigan  Infantry,  and  late  a  pensioner  under  certificate  number 
99299,  appealed  October  14,  1899,  from  the  Bureau  action  of  August 
9,  1899,  rejecting  her  claim  for  division  of  pension  under  act  of 
March  3,  1899,  filed  April  22, 1899,  on  the  ground  that  she  was  not  of 
good  moral  character. 

Claimant  contends  that  she  is  of  good  moral  character. 

There  is  no  proof  of  service  of  the  appeal  upon  the  appellee,  who,  it 
appears,  died  July  5, 1900. 

The  fact  that  no  notice  of  the  appeal  was  served  on  the  appellee 
would,  had  her  declaration  been  filed  subsequent  to  September  3, 1899, 
justify  a  dismissal  under  the  rule  announced  in  the  Ellis  case  (11  P.  D,, 
288)  and  in  conformity  with  rule  14  of  Practice,  as  held  in  the  Van 
Houten  case  (12  P.  D.,  167),  No.  41  current  series;  yet  in  view  of  the 
further  fact  that  claimant's  declaration  was  prematurely  filed,  and  that 
the  Bureau  never  acquired  jurisdiction  to  pass  upon  the  question  of 
her  character,  it  would  be  doing  a  manifest  injustice  to  claimant  to 
permit  said  Bureau  action  to  stand  and  deny  her  the  right  to  question 
the  correctness  of  said  adjudication. 

Claimant's  declaration  was  based  on  the  first  proviso  of  the  act  of 
March  3,  1899,  which  provides  for  a  division  of  pension  in  case  a 
pensioner  "shall  for  a  period  of  over  six  months  desert  his  lawful 
wife,  she  being  a  woman  of  good  moral  character  and  in  necessitous 
circumstances." 

The  statutory  desertion  named  in  said  act  could  not  exist  until  after 
the  expiration  of  six  months  subsequent  to  the  passage  of  said  act. 
See  decisions  in  the  case  of  Rothery  v.  Rothery  (11  P.  D  ,  77  and  377), 
and  Richards  v,  Richards  (Ibid.,  90).  Digitized  by  GoOglc 
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Claimant's  declaration  filed  April  22, 1899,  under  said  act  of  March  3, 
1899,  based  on  alleged  desertion  by  ber  husband,  was  therefore  pre- 
mature, ineffective,  and  void,  and  conferred  no  jurisdiction  upon  the 
Bureau  to  consider  her  said  claim  or  pass  upon  the  question  of  her 
character. 

The  action  appealed  f  roip  is  accordingly  reversed. 


EVIDENCE— SURGEON'S  CERTIFICATE— KBCORD— PRESUMPTIONS. 

C.  R.  Beardslee  alias  Charles  P.  Barclay. 

A  statement  in  a  certificate  of  discharge  that  the  disabling  cause  on  account  of  which 
the  soldier  was  discharged  existed  prior  to  enlistment  outweighs  and  rebuts  the 
presumption  of  prior  soundness  (Isaac  Williamson,  IP.  D.,  7). 

Assistant  Secretary  F.  L.  Campbell  to  the  Commissioner  of  Pensions^ 

March  31,  1902. 

In  the  above-entitled  case  a  motion  for  reconsideration  of  the 
Departmental  decision  of  February  28,  1902,  in  the  claim  of  C.  R. 
Beardslee  alias  Charles  P.  Barclay,  late  of  Company  I,  Fourth  United 
States  Artillery,  was  filed  March  26,  1902.  Claim  for  pension  under 
the  general  law  was  rejected  July  25,  1899,  on  the  ground  that  the 
deafness  alleged  was  shown  by  the  records  of  the  War  Department  to 
have  existed  prior  to  enlistment,  and  said  rejection  was  affirmed  on 
appeal.  With  the  motion  was  filed  a  brief,  in  which  counsel  seek  to 
invoke  the  doctrine  of  estoppel  in  order  to  admit  the  claim.  In  other 
words,  the  brief  asserts  that  because  the  Government,  by  and  through 
its  agents,  accepted  claimant  as  a  fit  man  to  be  a  soldier,  after  an 
examination,  and  afterwards  had  the  benefit  of  his  service,  it  is 
estopped  from  denying  that  he  was  sound  at  enlistment. 

Counsel  have  gone  at  some  length  to  argue  that  acceptance  in  the 
service  is  analagous  to  a  judgment  of  a  court  of  law  on  the  ques- 
tion of  prior  soundness.  The  Department  is  unable  to  see  the  simil- 
itude from  any  point  of  view.  It  is  true  that  when  a  soldier  is 
accepted  into  the  service  a  presumption  obtains  that  he  was  sound, 
physically,  at  that  date.  It  is,  however,  a  mere  presumption,  which 
readily  yields  to  proof  of  a  contrary  character.  (See  cases  of  Nathaniel 
Cook,  5  L.  B.  P.,  118;  Benjamin  M.  Bordine,  13 P.  D.,  o.  s.,  335;  James 
Bundy,  1  P.  D.,  356;  Daniel  M.  Redding,  2  P.  D.,  167;  William  J. 
Brooks,  2  P.  D.,  269;  widow  of  Charles  H.  Noble,  6  P.  D.,  268.) 

In  the  case  under  consideration  the  claimant  was  discharged  on  the 
following  certificate  of  the  surgeon  of  claimant's  regiment: 

I  certify  I  have  carefully  examined  the  said  C.  P.  Barclay,  of  Captain  Sodor's 
company,  and  find  him  incapable  of  performing  the  duties  of  a  soldier,  because  of 
deafness  and  perforation  of  tympanum,  disabling  him  one-half.  This  disability 
existed  before  enlistment. 
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We  have  here  a  positive  record,  made  by  an  oflScer  charged  with 
the  duty,  and  it  appears  regular  in  all  respects.  It  is  faced  only  by  the 
presumption  of  prior  soundness. 

In  the  case  of  Isaac  Williamson  (1  P.  D.,  7),  the  Department  held: 

A  statement  in  the  certificate  for  discharge  that  the  disability  on  account  of  which 
the  soldier  was  discharged  existed  prior  to  enlistment  not  only  outweighs  the  pre- 
sumption of  prior  soundness,  or  the  claimant's  allegation  thereof,  but  satisfactorily 
establishes  the  fact  stated  until  the  same  is  clearly  disproved. 

See,  also,  cases  of  William  Bonner,  1  P.  D.,  346;  Daniel  Blake, 
3  P.  D.,  27;  Hilliard  Preston,  8  P.  D.,  374;  Ransom  J.  Chase,  11 
P.  D.,  483. 

This  claimant  enlisted  in  the  Regular  Army  August  24,  1876,  and 
was  discharged  March  13, 1877.  He  filed  his  claim  February  20, 1899, 
twenty-two  years  after  his  discharge. 

In  his  affidavit,  filed  in  1899,  the  claimant  stated  the  following: 

The  disability  for  which  I  was  discharged  was  my  lack  of  hearing;  but  (owing  to 
a  misunderstood  question)  the  surgeon  may  have  stated  in  his  record  of  my  dischaige 
certificate  that  my  hearing  was  impaired  before  enlistment.  This  misunderstanding 
occurred  in  this  manner:  The  surgeon  asked  me  a  question  which  I  did  not  hear, 
and  only  guessed  at  it — the  question  happened  to  be  whether  I  was  hard  of  hearing 
before  I  enlisted,  and  I  answered  '*yes/'  only  to  learn,  when  it  was  too  late,  my 
fatal  error. 

It  is  not  stated  when  he  did  learn  of  the  alleged  error  in  the  record. 
It  may  have  been  soon  afterwards.  If  so,  the  correction  should  have 
been  attended  to  then  and  there.  As  a  matter  of  fact,  it  is  immaterial 
when  he  learned  of  it,  because  such  a  record  is  not  open  to  impeach- 
ment on  the  statement  of  a  claimant,  and  can  not  be  impeached  at  all 
except  on  the  most  positive  evidence.  Affidavits  of  laymen  made  over 
twenty  years  afterwaixis  are  not  sufficient.  It  is  true  that  when  this 
claimant  was  accepted  into  the  service  he  was  to  be  presumed  sound; 
but  that  presumption  is  entirely  overcome  by  the  record,  which  stands 
unimpeached;  and  having  so  stood  for  twenty  years,  nothing  short  of 
positive  evidence  of  fraud  or  mistake  in  its  making  can  now  disturb 
it.  The  Government  was  not  estopped  from  denying  that  claimant 
was  sound  at  enlistment;  in  fact,  a  record,  of  more  force  in  law  than 
any  mere  presumption,  shows  he  was  not  sound.  The  position  taken 
by  counsel  is  untenable  and  not  sustained  as  the  law  of  this  case. 

Then,  further,  the  attention  of  counsel  is  called  to  the  act  of  Con- 
gress approved  March  3,  1885,  where  the  following  language  is  used: 

Provided,  that  all  applicants  for  pensions  shall  be  presumed  to  have  had  no  dis- 
ability at  the  time  of  enlistment;  but  such  presumption  may  be  rebutted. 

The  above  is  a  complete  answer  to  the  points  raised  in  the  brief  of 
counsel.  The  presumption  of  prior  soundness  in  this  case  is  rebutted 
by  the  record. 

The  motion  for  reconsideration  is  overruled. 
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dbpendence— widows,  act  juxe  87,  isso-act  may  9,  19p0. 

Rachel  Warner  (widow). 

The  income  mentioned  in  the  act  of  May  9,  1900,  is  construed  to  be  that  which  the 
widow  has,  at  date  of  filing  claim,  as  a  continuing  revenue,  from  year  to  year, 
arising  from  her  property  or  business  or  from  any  sources  other  than  her  own 
labor;  and  an  allotment  to  her  from  the  soldier's  estate  under  a  statute  giving 
a  widow  and  children  out  of  such  estate  "suflScient  pro\dsions  or  other  property 
to  support  them  for  twelve  months  from"  the  decedent's  death  is  not  neces- 
sarily a  bar  to  pension  under  a  claim  filed  by  her  several  months  after  his  death, 
but  is  one  item,  merely,  of  income  to  be  considered  in  connection  with  other 
facts  showing  her  general  income-producing  resources  at  (late  of  filing  such  claim. 

Assistant  Secretary  F.  L.  Campbell  to  the  Commissioner  of^  Pensions^ 

Aprils,  190^. 

This  appellant,  Rachel  Warner,  on  January?  12,  1901,  filed  a  claim, 
No.  733177,  for  pension  under  the  acts  of  June  27,  1890,  and  Maj'  9, 
1900,  as  widow  of  David  Warner,  who  was  a  member  of  Company  H, 
Seventy-eighth  Ohio  Infantry,  from  September  26,  1864,  to  May  30, 
1866,  and  who  died  September  2,  1900. 

Said  claim  was  rejected  in  October,  1901,  on  the  ground  that  claim- 
ant was  not  dependent  under  the  law,  "having  an  income  exceeding 
$260,  i.  e.,  an  allowance  of  $300  for  year's  support." 

She  was  notified  of  rejection  accordingl3%  and  that  if  now  dependent 
to  file  a  new  claim,  it  being  alleged  that  the  soldier's  estate  is  so  bound 
up  by  adverse  litigants  that  she  has  no  enjoyment  of  it  until  the'  con- 
clusion of  such  litigation,  the  outcome  of  which  is  uncertain. 

Instead  of  filing  a  new  claim  she  appealed,  through  her  attorney, 
November  29,  1901,  contending  that  in  rejecting  the  claim  the  Com- 
missioner of  Pensions  disregarded  the  evidence  and  also  *•  erred  in 
demanding  a  new  statement  of  the  claim,"  as  the  present  application 
*' covers  all  that  is  necessary  to  be  stated." 

It  being  stated  that  appellant  is  now  in  destitute  circumstances,  her 
appeal  is  considered  in  advance  of  its  regular  order. 

There  appears  to  be  no  question  as  to  the  facts  in  this  case.  The 
administrator  and  the  attorney  for  the  soldier's  estate  testify  that  said 
estate,  consisting  principally  of  a  70-acre  farm  in  Pickaway  County, 
Ohio,  was  appraised  at  $3,187.66,  with  $1,600  indebtedness:  that  she 
was  allowed,  by  the  appraisers,  for  her  support  during  the  fii-st  year 
of  her  widowhood,  $300.  $188.75  being  in  cash  and  the  remainder  in 
personal  property — corn,  hay,  hogs,  harness,  and  household  furniture — 
and  that  her  dower  interest  will  not  exceed  $75  per  annum  during  her 
life.  The  farm,  they  say,  is  rented  on  shares,  her  share,  after  paying 
for  labor  and  her  portion  of  taxes,  amounting  to  $75  a  year.  They 
state  also  that  she  has  no  other  property  or  means  of  support. 

Said  attorney,  in  an  afiSidavit  filed  to  make  appeal  special,  states 
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dower  in  two-thirds  of  this  land  is  claimed  by  a  sister-in-law  of  the 
soldier,  and  that  the  small  income  appellant  would  receive  from  the 
estate  is  tied  up  by  litigation  accordingly. 

The  question  here  presented  is  whether  the  allowance  made  appel- 
lant by  the  appraisers  for  the  soldier's  estate,  which  alone  constitutes 
the  basis  of  rejection  of  this  claim,  is  such  as  to  debar  her  from  pension 
under  the  law. 

The  act  of  May  9,  1900,  amendatory  of  the  act  of  June  27,  1890, 
under  which  amendatory  act  this  claim  is  filed,  provides  that  a  widow 
shall  be  pensionable  if  without  means  of  support  other  than  her  daily 
labor,  *'  and  an  actual  net  income  not  exceeding  $250  per  year." 

Income  is  defined  both  in  Webster's  Unabridged  Dictionary  and 
Bouvier's  Law  Dictionary  as  ''  the  gain  which  proceeds  from  property, 
labor,  or  business."    The  former  adds,  evidently  as  particularizations : 

"  *  *  *  the  produce  of  a  farm;  the  proceeds  of  professional  business;  the 
profits  of  commerce  or  of  occupation;  the  interest  of  money  or  stock  in  funds,  etc.; 
revenue;  receipts;  especially  the  annual  receipts  of  a  private  person,  or  a  corporation, 
irom  property;  as  a  laiige  income;  a  limited  income." 

It  would  appear  from  these  definitions  that  while  the  word  is  syn- 
onymous in  a  general  sense  with  "revenue"  and  with  "receipts,"  j'^et 
its  primary  and  generally  accepted  popular  as  well  as  its  sole  legal  mean- 
ing, with  reference  to  finances,  is  receipts  only  of  a  certain  kind,  viz, 
as  profits  or  gain  from  capital  or  principal.  Webster,  while  admitting 
"receipts"  as  synonymous  with  "income,"  says  the  latter  word  signi- 
fies ^'especially  the  annual  receipts  *  *  *  from  property;"  and 
Bouvier  says  the  word  "  revenue"  is  applied  especially  to  the  income 
of  governments. 

The  courts  which  have  constiiied  this  word  have  rendered  confus- 
ing decisions,  the  peculiar  context  or  the  nature  of  the  instrument  or 
of  the  law  using  it  evidently  influencing  the  varying  decisions  and 
detennining  the  construction  given.  Some  have  viewed  rather  the 
things  to  be  considered  ^  the  income  of  or  from  certain  property, 
labor,  or  business,  while  others  have  viewed  the  property,  labor,  or 
business  of  an  individual  which  may  be  considered  as  constituting  his 
source  of  income. 

The  court,  in  People  v.  Supervisors  of  Niagara  (4  Hill,  20),  say  that, 
"income  when  applied  to  the  aflfairs  of  individuals  expresses  the  same 
idea  that  revenue  does  when  applied  to  the  aflFairs  of  a  state  or  nation," 
and  this  would  seem  to  be  the  proper  general  sense  of  the  word,  and 
as  it  is  used  in  the  act  of  May  9, 1900.  The  widow's  income  there  men- 
tioned is  evidently  intended  to  be  her  revenue  or  receipts  from  what- 
ever source  obtained,  and  the  allowance  made  to  this  appellant  would 
appear  to  be  included  within  this  term,  it  being  an  element  of  income 
and  given  her  by  the  State  law  as  a  means  of  support,  section  6040  of 
the  Revised  Statutes  (Bates'  Annotated)  of  the  State  of  Ohio  provid- 
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ing  that  the  appmisers  of  an  estate  shall  allow  and  set  oflF  to  the  widow 
and  children  of  a  decedent  ''sufficient  provisions  or  other  property  to 
support  them  for  twelve  months  from"  his  death. 

The  statute,  act  of  May  9,  1900,  however,  I'aises  another  question. 
The  words  "actual  net  income  per  year"  would  seem  to  indicate  an 
intention  that  not  merely  the  net  income  of  one  year  is  to  be  consid- 
ered in  determining  a  widow's  pensionable  status  under  this  law,  but 
her  general  financial  condition,  the  possession  by  her  of  "property  or 
business"  (the  act  excepting  her  labor)  producing  or  productive  of  a 
net  income  to  her  annually,  from  year  to  year,  continuing  in  its  nature^ 
of  not  less  than  the  sum  mentioned  in  the  act,  viz,  $250. 

It  would  seem  to  be  a  truer  construction  of  the  terms  of  this  law, 
and  more  consonant  with  its  spirit,  to  adjudicate  these  cases  upon  all 
the  facts  and  circumstances  shown  relevant  to  the  widow's  financial 
condition  at  the  time  of  filing  claim,  and  to  allow  pension  when  it 
appears  therefrom  that  her  resources — that  from  which  her  income, 
considered  as  a  continuing  factor  from  j^ear  to  year,  must  be  derived — 
are  such  only  as  to  produce  net  annually  less  than  $250. 

In  this  view  of  the  law,  the  allowance  herein  for  this  widow's  sup- 
port is  not  such  an  "income"  as  necessarily  and  of  itself  to  debar  her 
from  pension,  hut  it  must  be  considered  merely  as  one  element  of  her 
available  income,  to  be  considered  in  connection  with  all  her  income- 
producing  resources,  existing  at  the  date  of  filing  of  her  claim,  which, 
conibined,  may  or  may  not  place  her  in  such  condition  that  she  has  or 
may  have  an  "actual  net  income  per  year"  of  less  than  $250. 

In  this  case  appellant's  only  source  of  income  appears  to  be  the  sol- 
dier's estate,  worth,  above  indebtedness,  less  than  $1,600,  in  which  she 
has  only  a  disputed  dower  interest,  from  which  she  appears  to  have  so 
far  received  nothing  except  this  allotment  for  a  year's  support,  and 
from  which,  should  she  eventually  secure  her  dower  interest,  she 
would  receive  but  $75  a  year  income,  according  to  the  testimony. 

This  was  her  general  financial  condition  at  the  date  of  filing  her  claim 
nearly  four  months  and  a  half  after  the  soldier's  death.  At  that  time 
her  allotment  for  support  had  been  depleted  over  $100  for  this  period 
of  the  year  from  the  soldier's  death,  and  she  had  remaining  less  than 
$200  worth  of  property  available  as  income,  with  the  possession  in  law 
of  the  "mansion  house,"  given  her  by  the  statutes  of  Ohio,  "free  of 
charge  for  one  year,  if  dower  is  not  sooner  assigned."    (Section  4188.) 

Under  such  circumstances  the  Department  is  of  the  opinion  that  the 
widow  is  "without  means  of  support  other  than  her  daily  labor,  and 
an  actual  net  income  not  exceeding  $250  per  year,"  and  is  pensionable 
accordingly  from  date  of  filing  this  claim. 

Rejection  is  reversed,  and  you  will  readjudicate  the  claim  in  accord- 
ance with  the  foregoing  views. 
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1.ine  of  duty-blindness— wood  alcohol— poison. 
Joseph  E.  Hendrickson. 

The  expert  evidence  filed  in  the  case  since  the  former  decision  in  the  same  (10  P.  D., 
376)  was  rendered  emphasize<i  the  conclusions  reached  in  said  former  decision 
that  claimant's  loes  of  vision  was  due  to  wood  alcohol  poisoning,  not  due  to  the 
sen'ice  in  line  of  duty,  and  said  decision  is  adhered  to,  and  the  motion  to  recon- 
sider and  set  the  same  aside  is  overruled. 

Assistaiit  Secretary  F.  Z.  Campbell  to  the  Cmnniissioner  of  Pensions^ 

April  7,  1902. 

The  motion,  entered  July  6,  1900,  by  the  above-named  pensioner 
{under  special  act  of  Congress)  for  the  reconsideration  of  the  depart- 
mental decision  of  October  21, 1899,  whereby  was  affirmed  the  adverse 
action  of  the  Bureau  in  his  claim  for  blindness,  alleged  to  be  a  result 
of  his  militaiy  service,  and  which  motion  has  been  held  to  await  your 
considei'ation  of  additional  evidence  then  on  file  and  to  be  secured,  is 
now  ready  for  final  disposition  upon  your  report  that  the  status  of  the 
claim  is  not  altered  by  such  new  evidence. 

That  status  is  fully  explained  in  the  original  decision,  and  the  only 
matter  now  to  be  determined  is  whether  your  conclusion,  as  announced 
in  the  report  above  referred  to,  upon  the  effect  of  the  additional  evi- 
dence is  justified.  That  is,  whether  said  new  evidence  is  so  confirma- 
tory of  that  previously  considered  and  passed  upon  as  to  warrant 
adherence  to  the  decision  which  held  that  claimant's  blindness  was  the 
result  of  poisoning  by  ingestion  of  wood  alcohol  and  not  of  malarial 
infection,  contracted  in  the  military  service. 

Upon  this  question  the  opinion  of  the  medical  referee,  upon  which 
your  latest  action  is  based,  is  as  follows: 

In  accordance  with  the  requirements  of  the  honorahle  Assistant  Secretary  of  the 
Interior,  the  further  testimony  of  Drs.  Burnett  and  Butler  and  the  deposition  of  Mrs. 
Hendrickson,  the  wife  of  claimant,  have  heen  taken. 

The  cross-examination  of  Drs.  Burnett  and  Butler  thoroughly  confirms  the  action, 
of  the  Bureau  in  rejecting  the  total  blindness  as  not  due  to  the  ser\'ii*e,  but  as  a  result 
of  poisoning  by  wood  alcohol  in  October,  1898.  There  is  no  ratable  disability 
shown  by  the  several  examinations  from  the  alleged  mountain  fever,  dysentery,  or 
pneumonia. 

The  eye  lesions  resulting  from  the  ingesiion  of  wood  alcohol  have  been  studied  and 
observed  of  late  and  notably  since  the  rejection  of  this  claim  two  years  ago,  at  which 
time  the  subject  was  practically  new  to  the  medical  world,  and  we  know  that  the 
case  in  point  is  a  typical  one  of  optic  atrophy  resulting  from  the  jwisonous  proper- 
ties of  wood  alcohol. 

Before  the  ingestion  of  this  poison  there  was  no  complaint  of  the  eyes  except  an 
occasional  blurring,  quite  common  after  an  exhausting  sickness;  the  alcohol  was  used 
and  in  a  few  days  total  blindness  supervened.  No  other  cause  for  blindness  is  shown 
and  no  other  theory  will  account  for  the  thoroughly  typical  chain  of  symptoms. 

It  is  not  necessary  to  make  an  extended  discussion  of  this  case.  This  has  been  done 
most  fully  in  other  papers,  and  it  only  remains  to  say  that  the  new  evidence  not  only 
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does  not  change  the  opinion  of  the  Bureau  as  to  the  propriety  of  rejecting  the  claim, 
but  furnishes  stronger  grounds  than  existed  before  for  regarding  such  rejection  as 
wholly  warranted  by  the  facts  presented. 

This  report  fully  covers  in  a  succinct  form  all  that  is  necessary  to 
the  proper  disposition  of  the  question  in  issue,  and  its  statements  and 
conclusions  being  sustained  by  the  facts,  it  should  not  be  necessary  to 
enlarge  thereon.  However,  for  the  purpose  of  emphasizing  some 
aspects  of  the  case,  made  more  plain  by  the  later  evidence,  and  of 
demonstrating  the  justice  of  the  action  taken,  it  is  deemed  proper  to 
rehearse  certain  facts  which  combine  to  show  that  claimant's  blindness 
is  in  no  sense  a  result  of  his  military  service. 

The  first  of  these  facts  is  that  the  evidence  does  not  show  the  nature 
and  extent  of  the  malarial  poisoning  contracted  by  claimant  to  have 
been  such  as  to  materially  affect  his  eyes.  It  was  pointed  out  in  former 
papers,  quoting  from  eminent  authorities,  that  there  were  cases  reported 
from  India  and  other  tropical  climates  wherein,  after  a  long  siege  of 
malaria  of  a  severe  type,  with  meningeal  complications,  the  eyes  had 
been  affected  to  the  point  of  total  blindness,  but  in  all  ordinary  caees 
the  blindness  was  of  gradual  development,  was  more  or  less  temporary, 
and  ceased  with  the  cure  of  the  malaria.  The  conditions  in  this  claim- 
ant's case  do  not  meet  any  accepted  theory  or  known  facts  on  this  sub- 
ject, for  besides  the  blindness  not  being  of  gradual  development  and 
temporary  in  character,  it  came  suddenly  and  has  been  permanent  after 
a  brief  period  of  improvement  following  the  first  failure  of  sight. 

This  result,  too,  came  after  a  limited  period  of  suffering  from  chills 
and  fever,  or  intemiittent  fever,  for  the  most  shown  by  the  evidence 
is  that  claimant  had  one  severe  attack  of  mountain  or  malarial  fever 
and  one  of  dysentery  in  June  and  Jul\%  1898,  while  in  Cuba.  These 
were  followed  by  a  few  chills  before  making  the  return  trip  to  the 
United  States  in  August,  1898.  On  the  return  voyage  and  upon  arrival 
at  Montauk  Point,  New  York,  he  was  in  excellent  condition,  accord- 
ing to  his  admission  and  the  evidence.  On  his  arrival  at  his  home  in 
Washington,  D.  C,  September  12,  1898,  he  was  very  sick  from  the 
effects  of  overindulgence  in  liquor  the  night  before,  and  was  laid  up 
for  three  or  four  days,  after  which  he  probably  had  an  occasional  chill 
during  the  period  up  to  September  24,  1898,  when  he  was  attacked 
with  pneumonia  of  the  right  lung,  and  was  thus  sick  for  ten  days  or 
two  weeks.  It  was  during  the  latter  part  of  this  sickness  that  he  took, 
by  mistake,  as  stated  by  his  wife,  a  drink  of  wood  alcohoU  followed 
the  next  day  ))y  the  first  serious  symptoms  of  impaired  eyesight. 

It  will  thus  be  .seen  that  the  malarial  poisoning  had  been  of  compara- 
tively short  duration,  and,  leaving  out  the  assertions  of  claimant  and 
his  relatives,  it  had  at  no  time  been  of  a  character  to  indicate  serious 
consequences  of  any  kind.  Indeed,  according  to  the  testimony  regard- 
ing it,  the  infection  was  no  worse  than  in  thousands  of  cases  among 
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the  returned  troops  about  that  time,  and  from  which  no  permanent 
effects  ensued,  especially  as  to  the  eyesight.  Not  only  so,  but  it  is  not 
shown  that  claimant  took  any  remedies  for  malaria  which  might  have 
produced  the  blindness,  and  it  is  in  evidence  that  the  disability  was 
entirely  eradicated  by  January,  1899.  There  is  no  pretense  or  effort 
to  show  that  dysentery  or  pneumonia  contributed  to  the  impairment 
of  sight. 

Another  fact  which  forces  itself  into  consideration  is  that  the  first 
efforts  of  claimant  appear  to  have  been  to  show  that  his  permanent 
blindness  was  the  result  and  gi-adual  development  of  a  series  of  lesser 
attacks  from  various  causes,  beginning  soon  after  his  enlistment.  Thus, 
one  comrade  testified  that  claimant  had  some  trouble  with  his  eyes, 
and  complained  of  it,  while  the  regiment  was  stationed  at  Chicka- 
mauga,  Ga.,  not  long  after  being  called  into  service.  Then  at  Tampa, 
Fla.,  he  was  heard  to  complain  that  the  glare  of  the  sun  on  the  white 
sand  hurt  his  eyes,  and  later,  at  the  same  place,  he  fell  out  of  ranks  * 
during  a  march  because  of  exhaustion  from  the  heat,  and  at  that  time 
his  eyes  were  red  and  congested.  Again,  upon  arrival  at  home  his 
eyes  showed  the  effects  of  his  indulgence  in  drink,  and  later  the  weak- 
ness and  dimness  of  vision  following  sickness  were  observable. 

To  attribute  the  permanent  loss  of  sight  to  gradual  failure  occasioned 
by  these  affections  of  the  eyes,  which  occurred  from  time  ta  time,  is 
entirely  inconsistent  with  the  idea  that  it  was  the  result  of  maiaria,  and 
one  or  the  other  theory  must  be  abandoned.  It  has  been  intimated 
that,  notwithstanding  these  various  manifestations  of  eye  trouble,  there 
appears  to  have  been  no  thought  on  the  part  of  claimant  or  his  physi- 
cians that  his  eyes  were  actually  diseased  or  his  sight  in  any  danger  of 
serious  impairment.  It  was  not  until  the  5th  day  of  October,  1898, 
as  he  stated  to  the  special  examiner,  that  he  was  impressed  with  the 
y>elief  that  his  eyesight  was  in  jeopardy,  and  this  was  the  day  after  the 
ingestion  of  wood  alcohol. 

At  the  time  claimant's  sight  became  thus  affected  it  is  quite  evident 
the  attending  physician  knew  little  or  nothing  of  the  effects  of  wood- 
alcohol  poisoning.  Indeed,  the  medical  profession  generally  was  not 
posted  on  this  subject,  it  being  a  new  phase  of  disease  which  had  not 
been  scientificalh''  investigated  except  in  a  limited  way.  When  the 
physician  found  claimant's  eyesight  was  impaired  he  could  only  con- 
jecture what  the  cause  might  be  and  recommend  the  services  of  an 
expert  oculist.  The  latter,  having  only  such  history  of  the  case  as 
claimant  and  his  friends  could  give,  and  probably  knowing  little  more 
than  the  attending  physician  of  the  peculiar  effects  of  an  ingestion  of 
wood  alcohol,  could  only  treat  the  conditions  found,  although  he  seems 
to  have  been  fully  aware  of  the  true  seat  of  the  disease,  as  is  evidenced 
by  the  nature  of  the  prescription  given. 

When  the  case  was  previously  considered  it  was  pointed  out  that  the 
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medical  history  showed  that  claimant's  blindness  was  caused  by  atrophy 
of  the  optic  nerve,  and  that  the  disease  commenced  in  the  nerve  liefore 
it  entered  the  eye;  that  is,  claimant  was  totallj'  blind  before  there  were 
any  changes  within  the  eyeball.  This  condition  is  described  by  ocu- 
lists as  a  postocular  neuritis.  It  was  also  pointed  out  that  malarial 
poisoning  is  not  known  to  produce  total  permanent  blindness  without 
serious  disease  of  the  brain,  while  it  is  usual  for  such  blindness  to  fol- 
low the  ingestion  of  wood  alcohol,  without  any  other  manifestation  of 
brain  or  nerve  disease.  Furthermore,  in  cases  of  malarial  blindness 
the  disease  is  first  detected  m  the  back  of  the  eye  when  there  is  only 
slight  impairment  of  vision.  In  this  case  the  eye  ground  was  found 
normal  even  when  total  blindness  existed. 

Since  the  former  decision  was  prepared  many  more  cases  of  blind- 
ness caused  by  wood  alcohol  have  been  reported  in  the  medical  press. 
It  is  now  shown  that  wood  alcohol  is  so  destructive  to  the  optic  nerve 
that  even  the  inhalation  of  its  vapor  is  sufScient  to  cause  blindness. 
Dr.  de  Schweinitz,  of  Philadelphia,  reports  a  case  in  the  Ophthalmic 
Record  of  a  man  who  was  made  blind,  in  which  the  pathway  of  the 
poison  was  the  lungs.  The  patient  was  a  varnisher,  and  he  used  the 
substance,  in  the  shape  of  Columbia  spirits,  to  wash  the  varnish  from 
his  hands. 

The  whole  clinical  history  of  the  case  under  consideration  conforms 
closely  to  all  reported  cases  of  blindness  from  wood  alcohol,  and  not 
at  all  to  the  effect  of  malarial  poisoning  on  the  eyes,  as  was  indicated 
in  the  former  decision.  Furthermore,  the  specialists,  Drs.  Burnett 
and  ButTer,  and  others  most  familiar  with  the  facts,  are  now  of  one 
opinion  on  this  subject  and  are  fully  convinced  that  this  claimant's 
blindness  is  solely  the  result  of  the  ingestion  of  wood  alcohol. 

The  fact  that  claimant  has  even  admitted  the  drinking  of  the  wood 
alcohol,  although  he  and  his  friends  have  endeavored  to  minimize  the 
quantity  taken  and  to  make  it  appear  that  he  vomited  all  of  it,  may 
make  it  unnecessary  to  refer  at  length  to  his  habits  to  show  that  there 
was  probably  enough  absorbed  to  accomplish  the  destructive  results. 
It  is  in  evidence  that  he  was  a  wild  youth;  that  he  was  addicted  to  the 
drinking  of  intoxicating  liquors  for  j^ears;  that  he  did  not  fail  to  drink 
all  he  could  get  during  the  service,  on  more  than  one  occasion  being 
intoxicated,  and  that  his  first  sickness  after  arrival  at  home  was  the 
result  of  overindulgence. 

These  things,  as  well  as  the  statement  that  he  mixed  the  alcohol  with 
sugar  and  water,  would  make  it  most  probable  that  not  only  did  he 
not  know  how  much  he  drank,  but  that  he  took  it  with  full  knowledge 
of  the  kind  of  liquor,  his  sense  of  smell  being  a  sure  guide,  even  if  he 
could  not  see  the  label,  although  undoubtedly  he  did  not  understand 
anything  of  its  qualities  or  eflFects  as  apart  from  those  of  ordinary 
alcohol.     At  any  rate,  it  seems  unmistakably'  true  that  claimant  was 
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in  lai-ffc  measure  the  victim  of  hi.s  own  appetite  for  liquor,  and  that 
hk  affliction  can  not  be  attributed  in  any  manner  to  disability  eon- 
fmcted  in  service  end  line  of  duty. 

For  the  reasons  stated  the  motion  for  reconsideration  is  overruled, 
and  the  papers  are  herewith  returned. 


SERVICE— I>RAFTED  MAN  AND  SUBSTITUTE-DISCHARGE-ACT  OF  JUNE 

87,  1890. 

William  H.  Veach. 

Appellant  was  enrolled  and  accepted  as  a  substitute  September  27,  1864,  rejected  by 
board  of  medical  insj)e<'tor8  November  17,  1864,  ordered  by  Major-G'^neral 
Hooker  to  be  discharge<l  Noveml)er  28, 1864,  and  was  discharged  March  15,  1865, 
on  account  of  disability  existing  at  time  of  enrollment.     Held: 

1.  That  the  status  of  apj^ellant  from  the  time  of  his  acceptance  by  the  lx>ard  of 

enrollment,  September  27,  1864,  to  the  time  of  his  discharge,  March  15,  1865, 
for  disability  existing  at  the  time  of  enlistment,  was  that  of  a  soldier  accepted 
into  the  service  of  the  United  States,  but  not  assigned  to  duty  as  such  for  the 
reason  that  he  was  physically  disqualified  to  perform  military  service  from  causes 
existing  at  the  time  he  was  accepted. 

2.  That  as  appellant  was  not  assigued  to  any  military  onz^anization  nor  to  military 

duty,  he  did  not  render  to  the  Unite^l  States  any  military  service,  and  hence  did 
not  serve  for  ninety  days  in  the  military  or  naval  service  of  the  United  States,  as 
contemplated  by  the  act  of  June  27,  1890,  and  is  not  pensionable  under  section  2 
of  said  act. 

Amstafit  Secretary  F.  L.  Campbell  to  the  Commisdoner  of  PemUms^ 

Api^il  10,  1902. 

March  26,  1900,  William  H.  Veach,  unassi^ned  substitute,  Second 
Congressional  district  of  Indiana,  filed  a  claim  for  pension  under  sec- 
tion 2  of  the  act  of  June  27,  1890,  which  was  rejected  August  7, 1900, 
on  the  ground  of  ''soldier  not  having  rendered  naval  or  military  service 
for  ninety  days  during  the  war  of  the  rel)ellion.''  From  this  action  an 
appeal  wa.s  taken  February  20, 1901.    . 

The  records  of  the  War  Department  show  that  appellant  was  enrolled 
as  a  substitute,  Second  Congressional  district  of  Indiana,  September  27, 
I'^W,  at  Jefferson ville,  Ind.,  fol*  one  year;  was  received  at  '"draft  ren- 
dezvous" September  29, 1864,  and  rejected  by  board  of  medical  inspec- 
tion November  17,  1864,  on  account  of  disability  existing  at  time  of 
enlistment.  Papers  were  sent  to  department  headquarters  Noveml)er 
18, 1864;  were  approved  by  the  medical  director  November  23,  1864; 
ordered  to  be  discharged  by  Major-General  Hooker  November  28, 
1S64,  and  the  papers  received  back  November  29,  1864.  His  formal 
discbarge  was  dated  Indianapolis,  Ind.,  March  15,  1865. 

The  facts  in  the  case  are  ver}-  similar  to  the  facts  appearing  in  the 
<*a$e  of  Elizabeth  H.  Poland  for  peitsion  as  the  widow  of  Nicholas 
Poland,  substitute.  Sixth  Congressional  district  of  Indiana  (8  P.  D., 
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266),  wherein  it  was  decided,  in  conformity  with  the  opinion  of  the 
Judge- Advocate-Geneml  of  the  Ami}',  that  soldier  was  in  the  service 
of .  the  United  States  for  ninety  days  during  the  war  of  the  rebellion. 

The  onl}'  difference  in  the  two  cases  is  that  in  the  Poland  case  the 
soldier,  in  addition  to  being  accepted  by  the  board  of  enrollment,  was 
mustered  into  the  United  States  service,  while  this  appellant  was 
accepted  by  the  board  of  enrollment,  but  was  not  mustered  in  in  addi- 
tion to  this. 

In  the  opinion  referred  to  the  Judge- Advocate-General  said: 

Referring  to  the  case  of  Edward  Nelson,  reported  on  November  23,  1891,  it  now 
appears  that  I  was  mistaken  in  considering  the  **  rendezvous  board  of  medical  inspec- 
tion" as  l)eing  the  board  of  enrollment.  It  appears  that  this  man  was  actiially 
passed  and  accepted  by  the  board  of  enrollment,  but  was  afterwanis  reexamined  by 
another  board  not  provided  for  in  the  act  of  1863,  and  rejected  and  discharged. 
According  to  this  he  was  in  the  service  from  the  date  of  his  acceptance  by  the  b<jard 
of  enrollment  until  his  discharge,  after  rejection,  by  the  rendezvous  board  of  medical 
inspection. 

There  is  no  material  difference  between  the  case  of  Edward  Nelson  and  the  one 
here  under  consideration.  In  the  Nelson  case,  Nelson  himself  was  drafted,  and  in 
this  case  Pence  was  drafted  and  Poland  was  substituted  for  him.  Poland  being  sub- 
stituted for  Pence,  it  was  right  and  proper  to  treat  Poland  as  Pence  would  have  lieen 
treated  if  Poland  had  not  l^een  8ubstitute<l  for  him. 

It  was  not  necessary  at  all  to  muster  in  drafted  men  or  substitutes  of  drafted  men. 
A  muster  in  is  a  mere  matter  of  formal  aweptance  of  the  man  by  the  Government, 
and  it  is  the  usual  manner  of  formally  accepting  men  who  enlist  in  the  ordinary  way. 
But  the  draft  act  of  1863  provide<l  a  different  manner  of  accepting  the  men  w^ho  were 
to  be  brought  into  the  service  by  means  of  its  provisions,  viz,  by  acceptante  by  a 
board  of  enrollment. 

It  will  be  noted  that  Poland,  besides  being  accepte<i  by  the  boartl  of  enrollment 
September  26,  1864,  was  also  mustered  in  on  that  day  by  the  provost-marshal.  That 
is,  beside?  being  accepted  by  the  board,  as  provided  by  the  law  under  which  he  wa.^ 
being  brought  into  the  service,  he  was  also  mustered  into  the  service  as  it  would  have 
been  proper  for  him  to  be  if  he  had  been  enlisting  in  the  ordinary  way.  This  muster  in 
must  be  held  to  have  had  no  more  effect  than  a  second  muster  in  of  a  man  who  ha<l 
enlisted  in  the  ordinary  way  would  have  had.  It  was  superfluous,  and  its  reconl  in 
the  papers  on  file  must  be  treated  as  surj)lusage. 

In  answer  to  the  question  asked  by  the  chief  of  the  Record  and  Pension  Office  in 
his  indorsement  quoted  above,  I  would  say  the  decision  in  the  Nelson  case  should  l>e 
held  to  apply  to  substitutes,  because  drafted  men  who  were  forced  to  enter  the  serv- 
ice and  substitutes  of  drafted  men  who  entered  the  service,  in  lieu  of  the  men  drafted, 
stand  on  the  same  footing  and  should  be  treated  alike.  A  name  not  drawn  is  substi- 
tuted on  the  list  of  those  drawn  for  a  name  that  was  drawn,  and  the  name  substituted 
and  the  person  who  bore  it  are  treated  as  if  that  name  had  been  drawn  instead  of  the 
one  for  which  it  was  substituted. 

In  answer  to  the  three  questions  asked  by  the  Secretary  of  the  Interior,  I  would 
say  that  there  was  a  legal  acceptance  of  this  man  into  the  Vnited  States  eernce  by 
the  board  of  enrollment  September  26, 1864,  and  that  he  remained  in  the  service  from 
that  time  until  discharged  pursuant  to  the  order  of  the  department  commander. 

It  should  be  noticed  that  the  board  of  enrollment  did  not  discharge  or  reject  him, 
but  accepted  him.  In  this  case,  as  in  the  Nelson  case,  there  w^ere  two  boards.  One 
was  provided  for  by  law  and  was  a  part  of  the  machinery  by  which  the  men  were 
brought  into  the  service.     The  other  was  provided  by  the  militar}'  authorities,  and 

had  to  do  with  men  in  the  service.  f  ^ r>^r^r^\t> 
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It  should  be  noted  also  that  there  were  two  draft  rendezvous.  One  was  in  the 
draft  district  and  was  the  place  where  the  civilians  whose  names  had  been  drawn 
were  required  to  report  and  be  examined  for  acceptance  into  the  service  by  the  board 
of  enrollment.  Those  who  were  not  accepted  were  rejected  by  the  board  of  enroll- 
ment and  sent  back  from  that  point.  The  other  draft  rendezvous  was  at  Indianap- 
olis— the  general  rendezvous — ^and  was  where  those  who  had  been  accepted  into  the 
eer^ice  were  sent  to  be  organized,  assigned  to  regiments,  etc. 

At  the  general  rendezvous  there  was  the  medical  board  which  dealt  with  the  men 
an  soldiers — as  men  then  in  the  service — and  when  that  board  found  a  man  whom  it 
considered  to  be  not  fit  for  the  service  it  reported  him  for  discharge,  giving  his  disa- 
bilities, and  the  man  was  regularly  discharged  from  the  military  service  and  given  a 
discharge  certificate  and  final  statements.  The  legal  effect  of  such  a  discharge  is  the 
same  as  that  of  a  discharge  for  disability  given  to  any  other  soldier.  In  fact,  after 
tlie  drafted  man  or  the  substitute  of  a  drafted  man  was  accepted  by  the  board  of 
enrollment  his  status  was  simply  that  of  a  soldier,  and  from  that  time  on  there  w^as 
nr)  difference  between  his  condition  and  that  of  any  other  soldier  who  had  been 
accepted  into  the  service  of  the  United  States  by  formal  acceptance  of  the  board  of 
enrollment,  by  fonnal  muster  in  or  otherwise. 

It  follows  from  the  foregoing  that  the  above  question  of  the  Secretary  of  the  Interior 
"as  to  what  is  the  legal  effect  in  general  of  a  discharge  in  any  case  of  a  drafted  man 
or  substitute,  given  in  pursuance  of  a  rejection  upon  physical  examination  at  draft 
rendezvous,'*  requires,  for  an  answer,  an  explanation  that  there  were  in  Indiana  a 
general  rendezvous  and  also  a  district  rendezvous  for  each  draft  district  in  the  State;^ 
that  there  was  a  physical  examination  of  drafte<l  men  and  substitutes  by  the  Ixjard 
of  enrollment  at  the  district  rendezvous;  that  a  drafted  man  who  was  rejected  at  the 
district  rendezvous  by  the  board  of  enrollment  was  not  accepted  into  the  United 
States  military  service  at  all,  but  was  tlischarged  fnmi  his  liability  to  be  required  to 
serve  under  that  <lraft;  that  a  rejection  by  a  board  of  enrollment  at  the  district  ren- 
dezvous of  a  person  offere<l  as  a  substitute  prevented  him  from  ever  becoming  a  sub- 
stitute at  all;  that  the  board  of  enrollment  did  not  accept  the  person  offered  and 
relea.*»e  the  <1  rafted  man  for  whom  he  was  offered  from  his  obligation  to  enter  the 
service  himself,  except  by  accepting  the  person  offerwl  into  the  military  service  of 
the  United  States  as  a  soldier  to  serve  in  lieu  of  the  man  drafted;  that  he  became  a 
substitute  only  by  becoming  a  soldier  and  thereby  fulfilling  the  drafted  man's  obli- 
}?ation  to  become  a  soldier;  that  there  was  a  board  at  the  general  rendezvous  which 
made  physical  examinations  of  drafted  men  and  substitutes  who  had  been  accepted 
by  the  board  of  enrollment  at  the  district  rendezvous  and  had  thereby  become 
soldiers;  that  when  this  board  reported  adversely  on  a  man  the  certificate  of  disa- 
bility was  made  out  and  his  discharge  from  the  service  recommended,  and  if  this 
was  approved  by  the  department  commander  the  man  was  discharged  from  the 
service,  and  that  this  discharge  had  simply  the  effectt  of  an  ordinary  discharge  of  a 
private  soldier  for  disability. 

The  duplicate  discharge  in  this  ease  states  that — 

William  Veatch,  a  substitute  for  C.  Elro<i,  drafted  Second  Congressional  district, 
was  enlisted  by  J.  B.  Morri wether,  captain  and  provost-marshal  of  .the  Second  Con- 
gressional district  of  Indiana,  at  Jeffersonville,  Ind.,  on  the  27th  day  of  September, 
1864,  to  serA'e  one  year. 

It  was  dated  "Draft  Rendezvous,  Indianapolis,  Ind.,  November  17,  1864." 

Then  follows  the  surgeon's  certificate  of  disability,  and  closes  thus: 

Discharged  this  15th  day  of  March,  1865,  at  Indianapolin,  Ind. 

Menrv  B.  Carrinoton, 

Brigadler-Ceiieral,  l\  S.  VoliuUtent,  Commcmd'mg  Draft  RendezrouH. 
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The  report  from  the  War  Depaitment  shows  that  he  was  received 
at  the  draft  rendezvous  at  Indianapolis,  Ind.,  September  29,  1864, 
*' substitute  from  Second  Congressional  district,  Indiana,"  and  rejected 
by  the  board  of  medical  inspectors  November  17,  1864. 

The  act  of  March  3,  1863  (12  Stat.  L.,  732),  referred  to  in  the 
opinion  of  the  Judge- Advocate-General,  provided  (section  8): 

That  in  each  of  said  districts  there  shall  be  a  board  of  enrollment,  to  be  composed 
of  the  provost-marshal  as  president  and  two  other  persons,  to  be  appointee!  by  the 
President  of  the  United  States,  one  of  whom  shall  be  a  licensed  and  practicing  phy- 
sician and  surgeon. 

Section  14  provided: 

That  all  drafted  persons  shall,  on  arriving  at  the  rendezvous,  be  carefully  inspected 
by  the  suiigeon  of  the  board,  who  shall  truly  report  to  the  board  the  physical  con- 
dition of  each  one;  and  all  persons  drafted  and  claiming  exemption  from  military 
duty  on  account  of  disability  or  any  other  cause  shall  present  their  claims  to  be 
exempted  to  the  board,  whose  decision  shall  be  final. 

Section  13  provided: 

•  That  any  person  drafted  or  notified  to  appear  as  aforesaid  may,  on  or  before  the 
'day  fixed  for  his  appearance,  furnish  an  acceptable  substitute  to  take  his  place  in  the 
draft. 

It  is  manifest  from  the  reports  of  the  War  Department  and  the  dupli- 
cate discharge  filed  with  the  papers  in  the  case  that  appellant  wa< 
accej)ted  bv  the  board  of  enrollment  of  the  Second  Congressional  dis- 
trict of  Indiana  and  forwarded  to  the  general-draft  rendezvous  at 
Indianapolis,  Ind.,  where  he  was  again  examined  by  "the  medical 
board  of  inspection  at  that  rendezvous"  and  his  discharge  ordere<l. 
The  Judge- Advocate-General  says  it  "was  not  necessary  at  all  to  mus- 
ter in  drafted  men  or  substitutes  of  drafted  men,"  the  draft  act  pro- 
viding "a  different  manner  of  accepting  the  men  who  were  being 
brought  into  the  service  by  means  of  its  provisions,  viz,  by  acceptance 
by  the  board  of  enrollment,"  and  that  in  the  Poland  case  his  muster  in 
was  of  no  more  effect  than  a  second  muster  in  of  a  man  who  had 
enlisted  in  the  ordinar}^  way. 

So,  under  the  Poland  case,  and  the  law  as  construed  b}'  the  Judge- 
Advocate-General,  the  status  of  appellant  from  September  27,  18d4. 
when  he  was  accepted  by  the  board  of  enrollment,  to  March  15,  1865, 
when  he  was  finally  discharged  on  surgeon's  certificate  of  disability, 
was  that  of  a  soldier. 

In  the  case  of  Poland,  he  was  accepted  by  the  board  of  enrollment 
September  2(5,  18H4,  examined  b}'  the  board  of  inspectors  September 
28,  1864,  and  rejected,  was  furloughed  November  1,  1864,  presumably 
to  await  discharge,  and  finally  discharged  on  surgeon's  certificate  of 
disability  January  20,  1805.  But  thirty-six  days  elapsed  l>etween  the 
date  of  his  acceptance  into  the  service  and  the  date  of  his  furlough, 
but  he  was  adjudged  to  be  entitled  to  a  pension. 
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The  decision  in  the  case  of  Nancy  Rathton  (9  P.  D.,  162) — citing  the 
ca.ses  of  George  W.  Fleck  (7  P.  D.,  343)  and  Albert  K.  Ransom  (5  P.  D., 
184),  which  latter  ca.se  was,  in  so  far  as  it  held  that  the  period  for 
which  paid  was  to  be  taken  as  determining  the  period  of  service,  over- 
ruled in  the  case  of  George  W.  Hill  (7  P.  D.,  235)— overruled  so  much 
of  the  Poland  case,  supra,  ''as  implied  that  claimant  was  entitled  to 
pension  under  section  3  of  the  act  of  June  27,  1890." 
In  the  decision  in  the  said  Rathton  case  it  was  said: 
Congress  in  this  act  (June  27,  1890)  provided  for  those  who  served,  and  the  man 
who  is  sent  home  to  await  discharige  on  account  of  disabilities  which  di8able<l  him 
from  serving  as  a  soldier,  and  which  disabilities  had  existed  at  the  time  he  enlisted 
as  a  substitnte  for  a  drafted  man,  who  was  presumably  able  to  perform  service,  did 
not,  in  my  opinion,  serve  within  the  plain  meaning  of  that  word  as  used  in  said  act. 

In  the  case  of  John  S.  Robinson  (11  P.  D.,  390),  it  was  said  (sylla- 
bus) that — 

Claimant  was  enlisted  as  a  substitute  in  the  service  of  the  United  States  and  was 
carried  on  the  rolls  as  such  for  a  period  of  more  than  ninety  days,  when  he  was  dis- 
charged as  rejected  for  disability  by  a  board  of  inspection.  He  was  not  assigned  to 
any  company,  and  did  not  serve  in  the  military  service  in  the  sense  contemplated  by 
the  act  of  June  27,  1S90,  and  is  not  entitled  to  pension. 

In  the  case  of  George  W.  Pleck,  iieretofore  mentioned,  it  was  held 
that— 

Where  the  soldier's  only  service  was  compulsory  in  compliance  with  the  sentence 
of  a  court-martial  and  consists  of  confinement  at  hard  labor  with  forfeiture  of  pay 
and  allowances,  due  or  to  become  due,  and  the  term  of  his  military  service  being 
postponed  by  the  terms  of  his  sentence,  he  can  not  be  held  to  have  servefl  in  the 
military  or  naval  service  of  the  United  State  during  the  war  of  the  rebellion,  within 
the  meaning  of  the  act  of  June  27,  1890. 

In  the  case  of  Ransom,  which  was  decided  September  12,  1891,  and 
may  properly  be  called  a  contemporaneous  construction  of  the  act  of 
June  27,  1890,  it  was  said: 

Ordinarily  a  man  is  said  to  be  *' in  the  service"  from  the  time  he  takes  upon  him- 
self the  obligation  to  render  service  until  he  is  relieved  from  that  obligation,  or,  in 
other  words,  from  the  time  of  his  enrollment  until  his  discharge.  The  phrase  has 
thus  acquired  a  kind  of  technical  senne,  signifying  under  an  engagement  or  contract 
to  serve.  It  is  noteworthy,  in  this  connection,  that  the  act  of  June  27,  1890,  under 
which  this  claim  is  made,  does  not  confer  pensionable  rights  upon  those  who  were 
"in  the  service"  ninety  days,  but  upon  those  who  Mended  ninety  days,  so  that  it  may 
be  conceded  that  the  claimant  was  in  the  service  for  nine  months  in  the  technical 
sense  above  indicated,  without  conceding  his  right  to  pension. 

In  the  case  of  the  United  States  v,  Johnson  (124  U.  S.,  253),  cited 
in  the  Ransom  case,  it  was  said  that — 

The  contemporaneous  construction  of  the  statute  by  those  charged  with  its  execu- 
tion, especially  when  it  has  long  prevailed,  is  entitled  to  great  weight  and  should 
not  be  disregarded  or  overturned,  except  for  cogent  reasons,  and  unless  it  be  clear 
that  such  construction  is  erroneous. 

The  case  of  Ransom  (5  P.  D.,  184)  has  not  been  overruled,  except 
in  so  far  as  it  held  that  the  period  for  which  paid  was  to  be  accepted 
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as  the  period  of  pensionable  service  under  the  act  of  1890,  and  it  i.s  the 
settled  rule  of  the  Department  that  those  ''who  served  ninety  days  or 
more  in  the  military  or  naval  service  of  the  United  States  during  the 
late  war  6f  the  rebellion,"  as  contemplated  by  section  2  of  the  act  of 
June  27,  1890,  are  those,  and  those  only,  who  actually  rendered  mili- 
tary or  naval  service  to  the  United  States  for  that  period,  regardlej^s 
of  the  period  during  which  their  names  were  carried  on  the  rolls, 
between  enlistment  and  actual  formal  discharge,  as  being  in  the  United 
States  service. 

In  this  case  appellant  was  not  assigned  to  any  company,  nor  to  any 
military  duty,  and  did  not  render  any  military  service  to  the  United 
States,  as  contemplated  by  the  act  of  June  27,  1890,  and  is  not  entitled 
to  pension  under  the  provisions  of  section  2  of  said  act  (John  S.  Robin- 
son, 11  P.  D.,  390). 

Your  action  is  affinned. 


markiage  and  divorce— evidenxe— presumption  of  death. 
Margarette  E.  Harnden  (widow). 

The  fact  that  claimant's  husband  deserted  her  in  1849,  of  itself,  does  not  raise  the 
presumption  that  he  was  dead- in  1861,  when  she  married  soldier  (Rosie  Wilson, 
6  P.  D.,  133;  Pythia  Ann  Sullivan,  7  P.  D.,  512;  Mary  A.  Warburton,  7  P.  D.,  49; 
and  Helen  L.  Pepper,  9  P.  D.,  500);  but  the  fact  of  claimant's  marriage  to  the 
soldier  in  1860  or  1861,  under  the  l)elief  that  her  first  husband  was  dead,  her 
continued  cohabitation  with  him  as  his  w^ife  until  his  death,  thirty-seven  or 
thirty-eight  years  thereafter,  the  rearing  of  a  family  of  children  recogiiizetl  by 
the  soldier  and  herself  as  their  legitimate  children,  and  tiie  fact  the  first  liusliand 
was  never  heard  of  since  1849,  are  circumstances  from  which  it  may  lie  inferre^l 
that  said  first  husband  was  dead  when  claimant  married  soldier  in  1860  or  1861; 
and  that  the  presumption,  from  the  facts,  of  innocence  and  morality  outweigh 
the  presumption  of  the  continuance  of  the  life  of  said  first  husband,  Rider,  and 
claimant's  marriage  to  the  soldier  was  legal. 

The  case  of  Margaret  J.  Anderson  (4  P.  D.,  67)  is  overruled. 

Assistant  Secretary  F,  L.  Campbell  to  the  Coinndssioner  of  Pensiom^ 

AjyiHl  10,  1902, 

On  June  27,  1898,  Margarette  E.  Harnden  filed  a  claim  for  pension 
under  section  3  of  the  act  of  June  27, 1890,  as  the  widow  of  George  M. 
Harnden,  who  served  as  a  private  in  Company  F,  One  hundred  and 
forty -eighth  Pennsylvania  Volunteer  Infantry,  which  claim  was  rejected 
in  your  Bureau  September  8,  1898,  '^on  the  ground  of  the  claimant's 
declared  inability  to  show,  by  anj^  competent  evidence,  the  death  or 
divorce  of  her  former  husband,  and  thereby  establish  the  legality  of 
her  marriage  to  the  soldier." 

From  this  action  an  appeal  was  filed  September  12,  1899,  in  which 
it  is  contended,  in  substance,  that,  first,  in  accordance  with  the  statute 
of  Pennsylvania  in  force  at  the  tmie  of  the  separation  of  claimant  and 
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ber  first  husband^  his  continued  absence  made  it  lawful  for  her  to 
remarry,  he  having  been  absent  seven  years;  second,  that  she  had  been 
separated  from  her  said  first  husband  a  longer  period  of  time  than 
required  by  the  statute;  third,  that  claimant  used  her  best  endeavors, 
by  writing  and  inquiries,  prior  to  her  marriage  to  soldier,  to  ascertain  , 
her  said  husband's  whereabouts,  but  was  unable  to  do  so;  fourth,  that 
vNiiue her  marriage  to  the  soldier  she  had  endeavored  to  ascertain  the 
whereabouts  of  her  said  first  husband,  but  was  unable  to  gain  any  infor- 
mation concerning  him;  fifth,  that  the  legality  of  her  marriage  to  the 
deceased  soldier  has  never  been  questioned  by  the  people  wher^  her 
.separation  from  her  first  husband  took  place,  or  in  any  community'  in 
which  she  has  ever  after  lived,  and  that  she  and  her  deceased  husband, 
the  soldier,  reared  a  family  of  children  legally  acknowledged  as  theirs 
by  the  laws  of  Pennsylvania  and  Ohio;  and,  .^ixth,  that  the  law  has  been 
misconstrued  and  misinterpreted,  as  she  has  been  recognized  as  the 
lawful  wife  of  the  deceased  by  diflferent  Commonwealths  and  by  court 
decisions  under  their  statutes. 

The  onh^  evidence  relative  to  a  former  husband  was  related  b\'  the 
claimant,  who  swears  that  she  was,  prior  to  her  marriage  to  the  deceased 
soldier,  married  to  one  Henry  Rider,  who  deserted  her  about  Septem- 
ber 1,  1849;  that  she  has  inquired  about  him  and  has  been  unable  to 
asceitain  anj-  information  as  to  his  whereabouts  and  does  not  know 
whether  he  is  dead  or  alive,  but  thinks  he  is  dead,  as  she  has  been  unable 
to  obtain  "any  clue  to  him"  after  using  all  the  means  in  her  power 
to  do  so. 

There  is  no  record  of  her  marriage  to  the  soldier,  as  no  public  records 
were  kept  in  Pennsylvania  at  the  time  of  said  niarriage,  which,  it  is 
alleged,  occurred  in  1861.  It  is  shown,  however,  that  claimant  and 
soldier  lived  together  in  the  relation  of  husband  and  wife  from  about 
1861  to  the  time  of  the  soldier's  death  in  June,  1898. 

The  question  i-aised  b}^  the  appeal  is,  were  claimant  and  soldier 
legally  married  ?  In  other  words,  does  the  evidence  warrant  th»  pre- 
sumption that  claimant's  iirst  husband  was  dead  when  she  married  the 
soldier  ? 

As  said  before,  the  only  evidence  bearing  on  the  question  comes 
from  the  claimant,  who  says  her  first  husband  deserted  her.  She  gives 
no  particulars  about  such  desertion,  nor  the  circumstances  attending 
his  departure. 

It  has  been  suggested  that  the  decision  in  the  case  of  Margaret  J. 
Anderson  (4  P.  D.,  67-74)  should  govern  in  this  case. 

An  examination  of  the  reports  of  the  decisions  of  this  Department 
in  pension  and  bount3'^-land  cases  shows  that  said  Anderson  case  has 
been  mentioned  but  once,  and  then  with  disapproval  in  connection  with 
the  cases  of  Amy  P.  Sheets  (3  P.  D.,  293)  and  Nancy  J.  Dorlas 
{5  P.  D.,  230).     See  case  of  Louisa  S.  Hoepfner  (9  P.  D.,  497). 
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While  said  Anderson  decision  has  not  been  specifically  overruled  it 
was  overruled  in  general  terms  in  the  case  of  Ann  Eliza  Server  (7  P. 
D.,  408),  wherein  it  was  stated  (text,  p.  474)  that  ''The  cases  of  Nancy 
J.  Dorlas  (5  P.  D.,  230),  and  Amy  P.  Sheets  (3  P.  D..  293),  and  all 
other  cases  in  conflict  herewith  are  overruled." 

Said  decision  in  the  case  of  Margaret  J.  Anderson  (4  P.  D.,  67)  is, 
however,  hereb}'^  expressly  overruled. 

The  decision  of  the  Pennsylvania  courts,  in  which  State  this  marria^ 
was  contracted  and  consummated,  recognize  the  common-law  rule  by 
presumption  of  death  from  long  and  continued  absence  without  being 
heard  of. 

In  the  case  of  Miller  et  al.  v.  Beates  and  another  (3  Serg.  &  R.,  Pa., 
490),  it  was  held  (syllabus)  that — 

Where  a  person  has  been  absent  many  years  without  being  heard  of,  and  no  cir- 
cumstances appear  to  account  for  it,  a  jury  may  and  ought  to  presume  his  death. 

In  that  case  it  was  proved  that  the  person  whose  death  was  presumed 
went  beyond  the  sea  unmarried,  many  years  ago,  and  the  last  that  was 
heard  of  him  was  by  a  letter  from  himself  to  his  father,  dated  Bordeaux, 
November  24, 1802,  in  which  he  mentioned  that  he  should  endeavor  to 
get  a  passage  to  the  United  States,  and  hoped  to  be  in  Philadelphia  the 
next  summer.  Pains  had  been  taken  to  ascertain  whether  he  had  died 
in  Fmnce,  but  no  evidence  of  his  death  could  be  obtained. 

It  seems  that  but  two  of  the  judges  of  the  supreme  court  sat  in  the 
case — Tilghman,  C.  J.,  and  Duncan,  J.  The  chief  justice,  among  other 
things,  said: 

The  common  law  has  £x.ed  no  period  after  the  expiration  of  which  death  should 
be  presumed.  But  there  are  two  statutes  in  England  creating  a  presumption  in  tvr- 
tain  cases.  By  the  statute  punishing  bigamy  as  a  felony,  which  does  not  extend  to 
Pennsylvania,  because  it  was  made  in  the  first  year  of  Janfes  I  (before  the  grant  to 
William  Penn),  there  is  an  exception  in  favor  of  persons  whose  husbands  or  wives 
have  been  continually  remaining  in  parts  beyond  sea  for  seven  years  before  the 
second  marriage,  or  who  have  been  absent  within  the  King's  dominion  for  seven  years 
without  being  known  to  be  living  within  that  time.  And  by  the  statute  of  19  Car.,  2, 
c.  6  (which  extends  to  Pennsylvania),  it  is  enacted  that  if  any  person  or  persons, 
for  whose  lives  estates  are  granted,  absent  themselves  for  seven  years  together,  and 
no  evident  proof  be  made  of  their  l>eing  living,  in  any  action  commenced  by  the 
lessors  or  reversioners  for  recovery  of  the  premises,  they  shall  l>e  counted  as  dead. 
The  courts  in  England  have  adopted  and  extended  the  principle  of  these  statutes  to 
cases  not  comprehended  in  them;  to  the  case,  for  instance,  of  a  person  seized  of  lands 
in  fee  simple,  who  has  been  absent  beyond  sea,  without  being  heard  of,  for  seven 
years.  But  it  is  contended  by  the  counsel  for  the  defendants  that  there  is  a  wide 
difference  between  cases  affecting  real  and  pf:ri*(mal  property.  In  case  of  real  projv 
erty  no  great  harm  is  done  if  the  presumption  should  prove  false*  by  the  absentee, 
who  was  falsely  presumed  to  be  dead.  But  where  money  is  paid  on  a  false  pressumi)- 
tion  it  maybe  lost;  Ixvause,  although  an  action  wou  1  lie  for  the  recovery  of  it 
against  those  to  whom  it  was  paid,  yet  they  may  be  insolvent.  It  is  true  that  there 
is  a  difference  l)etween  land  and  money,  and  that  the  injury  may  Ix?  greater  to  the 
absentee  when  his  money  is  paid  away  than  when  hin  land  is  taken  possession  of. 
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And  yet  we  do  not  see  that  the  English  courts  have  acted  on  that  distinction;  for  in 
PkilL  Evid,y  152,  it  is  said  that  in  an  action  of  asstxmpmt  against  a  woman  who  pleads 
coverture  it  is  not  sufficient  for  her  to  prove  that  she  was  married  to  a  man  who 
went  beyond  sea  twelve  years  before  the  commencement  of  the  action;  unless  she 
prove  also  that  he  was  alive  within  seven  years,  V)ecau8e,  without  this  additional  proof, 
the  Jury  might  presume  that  he  was  dead  at  the  time  of  the  promise.  There  are  certain  rules 
by  which  jurors  ought  to  govern  themselves,  although  it  is  their  right  to  decide  facts. 
Whether  a  man  was  alive  or  not  at  a  certain  time  is  a  fact  which  the  jury  must 
decide;  and  yet  if,  under  certain  circumstances,  the  probability  of  death  is  great,  it 
may  be  said  that  the  jury  ought  to  presume  the  death  without  positive  proof.  There 
is  no  positive  law  fixing  the  presumption  of  the  payment  of  a  bond;  and  yet,  if  the 
interest  has  remained  unpaid  for  twenty  years  and  there  is  no  circumstance  account- 
ing for  this  long  cessation  of  payment,  there  arises  so  strong  a  presumption  of  the 
satisfaction  of  the  debt  that  the  jury  not  only  may  but  ought  to  presume  it,  and 
unless  they  do,  the  court  would  order  a  new  trial.  Still  payment  is,  in  its  nature,  a 
fact  to  be  decided  by  the  jury.  It  is  so  with  all  other  presumptions.  Now  as  to  the 
proof  of  death;  when  a  man  has  been  proved  to  be  living,  the  first  general  presump- 
tion is  that  he  continues  to  live,  unless  the  contrary  be  proved;  the  proof  of  death  is 
thrown,  therefore,  on  the  party  who  asserts  it.  But  there  may  be  circumstances  which 
destroy  the  first  general  presumption  of  life  and  induce  a  contrary  presumption,  viz, 
of  death;  and  in  such  case  the  burden  of  proving  the  life  will  be  thrown  upon  the 
party  who  asserts  it.  For  instance,  although  a  person  who  has  gone  from  Philadel- 
phia to  France  may  be  presumed  to  be  living,  although  he  is  not  heard  of  for  several 
years,  because  such  things  commonly  hapi>en;  yet,  when  many  years  have  elapsed 
without  hearing  from  him,  and  no  circumstance  is  shown  by  which  this  may  be 
reasonably  accounted  for,  it  is  so  contrary  to  general  experience  that  he  should  be 
living  that  the  jury  may  and  ought  to  presume  his  death.  For,  in  such  cases,  what 
is  to  be  done?  The  jury  must  find  the  fact  one  way  or  the  other.  They  are  not  to 
give  a  verdict  by  caprice,  but  upon  principle.  Therefore,  when  a  man*s  being  alive 
is  inconsistent  wuth  the  other  fact  proved  in  the  cause,  according  to  general  experi- 
ence, it  ought  to  be  presumed  that  he  is  not  alive.  I  find  it  laid  down  in  2  Peake's 
Law  of  Evid.,  356,  that  where  one  has  not  been  heard  of  for  mayiy  years,  this  is  prima 
facie  evidence  to  presume  his  death  without  issue,  until  the  contrary  be  proved. 
This  appears  to  me  quite  reasonable.  Afany  years  is  an  indefinite  expression.  I  am 
not  for  fixing,  at  present,  any  precise  period  after  which  a  presumption  of  death 
arises.  But  I  think  myself  safe  in  saying  that  in  the  present  instance,  considering 
that  fourteen  years  and  nine  months  had  elapsed  between  John  G.  Schlosser^s  being 
last  heard  of  and  the  commencement  of  this  action;  that  when  last  heard  of  he  was 
at  a  place  between  which  and  the  city  of  Philadelphia  there  was  a  free  communica- 
tion, and  it  was  then  his  intent  to  return  soon  to  Philadelphia;  his  being  now  in  life 
w^ould  be  contrary  to  the  usual  course  of  things;  that  the  jury  might  and  ought  to 
presume  his  death,  and  if  the  case  were  to  come  to  another  trial  the  court  would  so 
direct  them. 

Justice  Duncan  rendered  a  separate  opinion,  but  to  the  same  effect, 
in  which  he  said: 

This  case  does  not  fall  within  any  statutory  provision.  The  evidence  to  establish 
the  fact  of  the  death  of  John  G.  SehloKser,  without  issue,  must  be  by  common  law 
proof.  John  G.  Schlosser,  being  once  in  existence,  it  is  incumljent  on  the  party 
irlaiming  on  the  allegation  of  his  death  to  prove  that  fact  by  satisfactory  evidence. 
This  the  law  does  not  require  to  \ye  by  ponitive  proof  of  the  fact;  but  like  all  other 
facttf,  may  be  made  out  by  the  best  proof  the  nature  of  the  fact  is  capable  of— circum- 
stantial evidence.  Now,  here  the  proof  does  not  depend  on  evidence  of  aljsence 
bevond  sea  for  seven  vears,  but  for  nearlv  fifteen  vears.     The  la.st  account  we  have 
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of  this  mail  is  from  himself.  He  was  then  free,  and  not  under  any  dorees.  He 
might  go  where  he  pleased;  and  he  declared  his  intention  to  return  to  hi«  native 
country,  and  to  his  father,  as  soon  as  he  could  procure  a  passage.  Inquiries  have 
been  made  at  Bordeaux,  the  place  where  he  was  proven  last  to  have  been,  and  no 
account  obtained  of  what  had  become  of  him.  This  causes  a  presumption  of  death, 
sufficient  to  repel  the  general  presumption  of  life.  It  is  prima  facie  evidence  of  his 
death  without  issue,  and  throws  off  from  the  person  alleging  death  the  positive  proof 
of  that  fact,  and  casts  the  burden  of  the  proof  of  life  on  the  party  alleging  it. 

Justice  Duncan  concludes  his  opinion  as  follows: 

I  am  therefore  of  opinion  that  sufficient  evidence  was  given  to  rebut  the  pre- 
sumption of  John  G.  Schlosser  being  in  existence;  and  that  the  prima  facie  endenoe 
of  his  death,  without  issue,  cast  on  the  defendants  the  onus  of  p^o^•ing  him  alive,  or 
that  he  left  issue,  and  that  it  would  have  been  the  duty  of  the  judge  so  to  have 
instructed  the  jury. 

Thus  it  appears  that  the  death  of  a  person  may  be  presumed,  under 
the  decisions  of  the  Pennsylvania  courts,  from  seven  years'  absence 
unheard  of  by  those  who  (if  any)  would  naturally  have  heard  of  him 
had  he  been  alive.  See  also,  cases  of  Holmes  t\  Johnson  (42  Pa.  St, 
159);  Innis  v.  Campbell  (1  Rawl.,  372);  Bradley  v,  Bradley  (4  Whar.^ 
173);  Burr  v.  Sim  (Id.,  149),  and  Senser  v.  Bower  (1  P.  and  W., 
Pa.,  450). 

In  the  case  of  Holmes  et  al.  v,  Johnson  (42  Pa.  St.,  159)  one  of  the 
questions  at  issue  was  whether  Isaac  Johnson  was  living;  and  Lavinia 
Johnson  was  called  for  the  plaintiff  and  examined  as  a  witness.  In  her 
examination  in  chief  she  said: 

Isaac  was  my  husband;  he  wenbaway  to  sea  in  1823,  and  has  not  been  heard  from 
since. 

Upon  cross-examination,  she  said: 

My  husband  has  never  been  heard  from  since  he  went  away  in  1823.  He  went  to 
sea.  *  *  *  When  I  came  to  Philadelphia  I  heard  my  husband  was  living  in 
Portland,  Me.,  and  had  another  wife  living.  I  last  heard  from  my  husband  in  1S32. 
It  was  rumored  he  had  another  wife  living.  I  wrote  two  letters  to  him,  but  never 
got  any  answer. 

Upon  this  the  court  instructed  the  jurj'  that  the  presumption  was 
that  Isaac  Johnson  was  dead,  which  was  excepted  to. 
Counsel  for  plaintiff  in  error  argued  that — 

The  instructions  of  the  court  concerning  the  presumption  of  death  of  Isaac  John- 
son arose  from  a  misconception  of  the  testimony  of  the  only  witness  to  that  point. 
The  undoubted  presumption  from  this  testimony  is  the  continued  life  of  a  man  who 
was  living  when  last  heard  from.  There  is  no  ground  whatever  from  which  a 
counter  presumption  could  arise.  Not  even  had  the  death  of  Johnson  ever  been 
rumored,  and  the  length  of  time  that  had  elapsed  since  the  person  in  question  was 
heard  from  is  very  simply  accounted  for  by  the  fact  that  he  lived  at  a  very  great  dis- 
tance from  his  wife  and  in  an  unlawful  connection  with  another  woman,  with  every 
motive  for  keeping  beyond  the  reach  and  knowledge  of  a  former  wife,  who  could 
and  probably  would  cause  his  arrest  on  a  criminal  charge  when  his  whereabouts 
became  known  to  her. 
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But  the  supreme  court  on  appeal  said: 

Lavinia  Johnson  proved  that  her  husband,  Isaac,  went  to  sea  in  1823  and  had  not 
"been  heard  from  since,  except  that  in  1832  it  was  rumored  that  he  was  living  in 
Portland,  Me.,  and  she  wrote  two  letters  to  him,  but  never  got  any  answer.  Here 
was  an  interval  of  twenty-seven  years  from  even  the  last  rumor  to  the  commence- 
ment of  this  suit,  and  this  lapse  of  tune  surely  justified  the  court  incharging  the 
jury,  "The  presumption  under  the  evidence  is  that  Isaac  Johnson  is  dead.  There 
is  sufficient  to  justify  the  jury  in  so  finding."  The  authorities  upon  this  point  are 
conclusive  >x)th  in  England  and  Pennsylvania. 

But  it  will  be  observed  that  it  was  not  shown  in  evidence  that  there 
was  any  foundation  for  the  rumor  that  said  Johnson  was  living  and 
had  another  wife. 

In  volume  1,  American  and  English  Encyclopedia  of  Law,  page  37 
■(note),  the  rule  is  thus  stated: 

The  rule  of  law  is  that  upon  a  i;)er8on*s  leaving  his  usual  home  and  place  of  resi- 
dence, for  temporary  purposes,  and  not  being  heanl  of  or  known  to  be  living  for  the 
term  of  seven  years,  the  presumption  is  that  he  is  not  alive.  It  must  appear  that  he 
has  not  been  heanl  of  by  those  persons  who  would  naturally  have  heartl  from  him 
during  the  time  had  he  been  alive.  The  rule,  however,  does  not  confine  the  intelli- 
gence to  any  particular  class  of  persons.  It  may  l)e  to  j)ersons  in  or  out  of  the  family. 
The  mere  failure  to  hear  from  an  absent  person  for  seven  years  who  was  known  to 
have  had  a  fixed  place  of  residence  abroad  would  not  l)e  sufficient  to  raise  the  pre- 
sumption of  his  death,  unless  due  inquiry  had  been  made  at  such  pJace  without 
getting  tidings  of  him. 

Absence  of  a  person  alone  does  not  raise  a  presumption  of  his  death;  but  such 
absence,  in  connection  with  surrounding  circumstances,  such  as  the  failure  by  his 
family  and  friends  to  learn  of  tiis  whereabouts,  his  character,  and  business  relations, 
together  with  the  fact  that  he  was  last  known  to  be  seen  near  the  place  where  a 
murder  is  supposed  to  have  l)een  committed  and  the  reputation  in  his  family  and 
with  his  friends  that  he  is  dead,  creates  a  very  strong  presumption  of  death,  the  law 
being  satisfied  with  less  than  certainty,  yet  requiring  a  preponderance  of  prooof. 

The  law  presumes  the  continuance  of  life  for  seven  years  after  a 
person  was  last  heard  of,  but  where  a  person  is  shown  to  have  been 
ab.sent  from  his  home  and  family  for  seven  years,  unheard  of  by  those 
(if  an}')  who  would  naturally  have  heard  of  him  had  he  been  alive,  he 
is  presumed  to  be  dead,  unless  the  circumstances  attending  his  absence 
are  such  as  to  account  for  his  not  being  heard  of  without  assuming  his 
death. 

In  the  case  of  Rosie  Wilson  (6  P.  D.,  133)  claimant  maVried  sailor 
while  he  was  in  the  service.  He  was  discharged  and  lived  with  her 
nine  months,  during  which  time  he  refused  to  speak  of  his  past  history 
or  his  antecedents,  except  to  say  he  was  a  native  of  Sweden.  He  left 
suddenly  in  1866,  taking  his.  best  clothing,  with  the  avowed  purpose 
of  going  back  to  Sweden,  since  which  time  claimant  has  not  heard 
from  him. 

It  was  held: 

1.  A  person  shown  not  to  have  been  heard  of  for  seven  years  by  those  (if  any) 
who,  if  he  had  been  alive,  would  naturally  have  heard  of  him,  is  presumed  to  be 
dead,  unless  the  circumstances  of  the  case  are  such  as  to  account  for  his  not  being  heard 
Jr<mmthout  assuming  Ms  death.  Digitized  by  GoOgle 
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2.  That  the  circumstances  in  this  case  are  such  as  to  account  for  the  sailor  not  being 
heard  from  by  claimant  without  presuming  his  death,  and,  therefore,  no  presump- 
tion of  death  arises. 

In  the  case  of  Pythia  Ann  Sullivan  (7  P.  D.,  512),  it  was  held: 

Where  a  husband  deserted  his  wife  and  from  the  date  of  his  discharge  from  the 
United  States  service  in  the  late  war  up  to  1879  lived  and  cohabited  with  another  woman 
as  his  wife,  his  death  will  not  be  presumed  from  the  fact  that  he  has  been  absent  for 
seven  years  unheard  of,  but  his  death  must  be  proved  by  satisfactory  evidence  before 
the  alleged  widow  can  occupy  a  pensionable  status. 

In  the  case  of  Mary  A.  Warburton  (7  P.  D.,  49),  where  soldier  had 
embezzled  money,  quarreled  with  his  wife  and  left  her,  and  his  where- 
abouts thereafter  were  never  known  to  her,  it  was  held  that  these 
facts  were  sufficient  to  account  for  his  absence  without  being  heard 
of,  without  assuming  his  death. 

And  in  the  case  of  Helen  L.  Pepper  (9  P.  D. ,  500)  it  was  held  that — 

The  death  of  the  husband  can  not  be  presumed  from  the  fact  that  he  deserted 
his  wife,  however  long  said  desertion  may  continue. 

In  the  case  of  Malinda  L.  Crider  (7  P.  D.,  462)  it  was  held  that — 

Where,  in  a  pension  claim,  the  rule  as  to  presumption  of  death  is  invoked,  it  must 
be  shown  that  the  facts  attending  the  absence  establish  the  death  of  the  party  beyond 
a  reasonable  doubt  and  independent  of  absence  for  any  period  of  time. 

This  decision  seemed  to  disregard  the  common-law  rule  as  to  pre- 
sumption of  death,  and  resulted  in  the  passage  of  the  following  act 
by  Congress: 

AN  ACT  regulating  proof  of  death  in  certain  pension  cases. 

Be  it  eimcted  by  the  Senate  and  House  of  Representatives  of  the  Unijted  States  of  Ameriea, 
in  Congress  assembled,  That  in  considering  claims  filed  under  the  pension  laws  the  death 
of  an  enlisted  man  or  officer  shall  be  considered  as  sufficiently  proved  if  satisfactory 
evidence  is  produced  establishing  the  fact  of  the  continued  and  unexplained  absence 
of  such  enlisted  man  or  officer  from  his  home  and  family  for  a  period  of  seven  yearp, 
during  which  period  no  intelligence  of  his  existence  shall  have  been  received.  And 
any  pension  granted  under  this  act  shall  cease  upon  proof  that  such  officer  or  enlisted 
man  is  still  living. 

Approved  March  13,  1896. 

In  the  case  of  Marie  Sharpe  (8  P.  D.,  175),  it  was  held  that  this  act 
was  a  legislative  restatement  of  the  rule  laid  down  in  Davie  v.  Briggs 
(97  U.  S.,  628),  which  is  the  common-law  rule  before  mentioned.  And 
in  the  case  of  Helen  L.  Pepper,  supra,  it  was  held  that  the  act  of  March 
13,  1896,  relates  only  to  presumption  of  death  of  the  enlisted  man  or 
officer  on  account  of  whose  service  and  death  pension  is  claimed,  so  it 
has  no  application  to  this  case. 

Absence  of  a  person,  alone,  does  not  raise  a  presumption  of  death; 
but  such  absence,  in  connection  with  surrounding  circumstances,  such 
as  the  failure  of  relatives  and  friends  to  learn  of  his  whereabouts,  his 
character  and  business  relations,  and  the  reputation  in  his  family  and 
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^ith  his  friends  that  he  is  dead,  creates  a  strong  presumption  of  death, 
the  law  requiring  less  than  a  certainty,  yet  requiring  a  preponderance 
of  proof. 

On  the  other  hand,  evidence  to  overcome  the  presumption  of  death, 
that  the  party  supposed  to  be  dead  was  in  a  financial  condition  which 
might  have  induced  him  to  abscond,  or  that  he  Was  a  speculator  or 
visionary  in  his  business  or  trade,  is  all  proper  evidence  to  be  consid- 
-ered  by  the  jur}^  in  establishing  the  fact.  See  Sensendefer  v.  Pacific, 
-etc.,  Ins.  Co.     (19  Fed.  Repr.,  68.) 

The  language  of  the  rule  is — 

Shown  not  to  have  been  heard  of  for  seven  years  by  those  (if  any)  who,  if  he  had 
been  alive,  would  naturally  have  heard  of  him.    *    *    * 

In  this  ease  all  we  know  is  what  the  claimant  says:  That  he  deserted 
her  and  has  not  been  heard  of  by  her  since.  Under  such  circumstances 
it  can  not  be  said  she  *' would  naturally  have  heard  of  him." 

The  proof  should  have  included  the  statement  of  his  relatives  and 
iriends  or  associates  where  he  lived  when  the  desertion  occurred. 

So  on  the  bare  statement  of  the  claimant  that  her '  fii*st  husband 
deserted  her,  under  the  decisions  cited,  his  death  can  not  be  presumed. 

The  presumption  of  life  is  received  in  the  absence  of  any  counter- 
vailing testimony  as  conclusive  of  the  fact,  establishing  it  for  the  pur- 
pose of  detei-mining  the  rights  of  parties  as  fully  as  the  most  positive 
proof,  except  when  it  conflicts  with  the  presumption  of  innocence,  in 
which  case  the  latter  prevails.     See  People  v.  Feilen  (58  Cal.,  218). 

Although  the  presumption  in  favor  of  the  validity  of  a  marriage  in  fact,  and  of  the 
innocence  of  the  contracting  parties,  may  conflict  with  that  of  the  continued  life  of 
a  former  husband  or  wife  not  heard  from  for  a  period  less  than  seven  years  prior  to 
the  second  marriage,  yet  if  neither  presumption  is  aided  by  proof  of  facts  or  circum- 
stances cooperating  with  it,  the  presumption  of  the  validity  of  the  second  marriage 
must  prevail  over  the  other.     (Johnson  r.  Johnson,  114  lU.,  611.) 

Thus  the  presumption  of  life  for  a  period  of  less  than  seven  years 
is  rebutted  by  the  presumption  of  innocence  to  sustain  a  second 
marriage. 

In  Gates  v,  Houston  (3  Tex.,  433)  four  years  only  had  elapsed  after 
the  disappearance  of  the  wife  before  the  husband  and  another  woman 
appeared  as  husband  and  wife  under  circumstances  raising  the  pre- 
sumption of  marriage,  and  in  considering  the  subject  the  court  held 
that  the  ordinary  presumption  of  continuance  of  human  life  should 
not,  under  the  facts  in  the  case,  outweigh  the  presumption  in  favor  of 
the  innocence  of  their  cohabitation. 

See  also  Dixon  v.  People  (18  Mich.,  84);  Chapman  v.  Cooper  (5 
Rich.,  S.  C,  452);  Hull  ^^  Rawls  (27  Mis^.,  471). 

Claimant  filed  a  paper  which  she  ^ays  is  the  onl}-  record  in  existence 
of  her  marriage  to  the  soldier  and  the  births  of  their  children,  which 
shows  the  marriage  of  G.  M.  Harnden  to  Airs.  M.  R.  Ryder,  February 
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6, 1861;  the  birth  of  four  children,  on  February  6,  1862;  July  6,  1865; 
August  22,  1868,  and  August  18,  1870. 

There  is  a  letter  on  file  in  the  soldier's  claim,  addressed  to  the 
Bureau,  November  16,  1897,  in  reply  to  an  inquiry,  in  which  he  states 
that  his  wife's  name  is  Margaret  Elmira  Harnden;  that  they  were  mar- 
ried on  February  6,  1860,  at  Clearfield,  Pa.,  by  a  justice  of  the  peace, 
but  he  had  no  record  thereof,  and  that  they  had  four  children,  whose 
names  he  gave,  which  names  are  the  same  as  given  by  the  claimant. 

While  the  presumption  of  soldier's  death  is  not  warranted  from  the 
fact  that  he  deserted  claimant  and  was  not  thereafter  heard  of  by  her, 
we  are  warranted  by  the  facts  of  a  second  marriage,  a  continuous 
cohabitation  of  the  parties  to  date  of  soldier's  death,  a  period  of 
thirty -seven  or  thirty-eight  years,  during  which  time  they  reared  a 
family,  and  the  absence  of  the  first  husband,  unheard  of  for  fort}* -eight 
or  fifty  years,  in  holding  that  the  presumption  of  innocence  rebuts  the 
presumption  of  the  continuance  of  life. 

'  This  claimant  married  the  soldier  prior  to  the  civil  war,  so  prior  to 
his  enlistment  and  service  therein,  and  during  the  time  he  was  in  the 
service,  prior  and  subsequent  thereto,  conducted  herself  as  a  wife  and 
bore  him  a  family  of  children.  The  legitimacy  of  these  children  is 
involved  in*thi;:i  case,  and  in  such  cases  courts  have  usually  upheld  the 
marriage. 

From  the  evidence  in  this  case  it  appears  that  from  eleven  to  twelve 
\' ears  elapsed  after  the  disappearance  of  claimant's  first  husband  before 
she  married  the  soldier,  and  it  is  believed  that  her  said  second  marriage, 
coupled  with  so  many  years  continued  and  undisturbed  cohabitation 
and  repute  in  the  community  where  she  resided  that  she  was  the  wife 
of  the  soldier,  is  suflBcient  to  uphold  this  marriage  independent  of  the 
presumptions  of  law  referred  to.  That  is,  the  circumstances  in  this 
case  raises  a  prei>umption  of  fact — that  there  was  no  impediment  to 
claimant's  marriage  to  soldier. 

Presumptions  of  fact  are  the  class  from  which  presumptions  of  law 
are  drawn.  Such  a  presumption  is  an  inference  which  a  reasonable 
man  would  draw  from  certain  facts  which  have  been  proved  to  him. 
Its  basis  is  in  logic,  its  source,  probability;  it  rests  on  the  observed 
connection  between  facts,  and  it  requires  no  law  nor  court  to  give  it 
force.     (Note  (a)  to  sec.  48,  1  Green.  Ev.,  65.) 

In  this  case  it  is  held  that  as  the  first  husband  deserted  claimant  his 
absence  for  seven  years  unheard  of  by  her  does  not  of  itself  raise  the 
presumption  of  his  death;  but  from  all  the  circumstances,  claimant^ 
marriage  to  the  soldier  in  1860  or  1861,  and  her  continued  cohabitation 
with  him  as  his  wife  until  189S,  when  he  died,  rearing  a  family  of 
children,  and  the  first  husband's  absence  from  1848,  unheard  of  by  her, 
are  circumstances  from  which  the  first  husband's  death  may  be  inferred. 
In  other  words,  the  presumption  of  innocence  and  morality  under  the 
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circumstances  in  this  case  outweighs  the  presumption  of  the  continu- 
ance of  life  and  warrants  the  conclusion  that  claimant's  marriage  to 
the  soldier  was  legal,  and  that  the  children  born  of  said  marriage  are 
legitimate. 
The  action  of  the  Bureau  is  reversed. 


MARRIAGE-SLAVES  UXDER  LAWS  OF  NORTH  CAROMNA-ACT  JTTNE  «7r 

1880. 

Caroline  Eborn  (widow). 

The  evidence  in  the  case  shows  that  claimant  had  an  undivorced  husband  when  she 
married  the  soldier,  and  her  marriage  to  the  latter,  under  the  law  of  the  State  of 
North  Carolina,  was  void. 

Assistant  Secretary/  F,  L.  Campbell  to  the  Commissioner  of  PermonSy 

April  12,  1902, 

Caroline,  as  widow  of  Everitt  Eborn,  formerly  private,  Company  F^ 
Fourteenth  United  States  Colored  Volunteer  Infantry,  tiled  a  claim 
for  pension  under  the  act  of  June  27,  1890,  February  8,  1897,  which 
was  rejected  September  21,  1899,  m  the  following  stated  language: 

Approved  for  rejection  on  the  ground  that  the  evidence  shows  that  claimant  at  no 
time  was  the  lawful  wife  of  the  Koldier,  she  having  a  legal  husband,  Harmon  Top- 
ping, living  and  undivorced. 

This  claimant  had  intervened  to  complete  a  claim  of  the  soldier  filed 
under  the  same  act,  and  her  claim  thereunder  was  rejected  for  the 
above  reason. 

November  15,  1899,  the  claimant  filed  an  appeal  to  the  Department, 
alleging  that  the  Bureau  was  in  error  in  its  consideration  of  the  evi- 
dence in  the  case  and  the  law  applicable  thereto. 

The  evidence  in  the  case  shows  that  some  time  during  the  war  the 
claimant,  in  accordance  with  slave  custom,  married  one  Hannon  Top- 
ping, with  whom  she  lived  until  some  time  in  1867  probabl}^  it  being 
impossible  to  determine  the  exact  date.  It  is  shown  that  claimant 
married  the  soldier  some  time  in  1868,  this  latter  date  also  being 
approximated,  atter  Topping  deserted  her. 

The  special  examiner  asked  the  claimant  if  she  did  not  continue  to 
live  with  Topping  after  she  was  emancipated.     She  answered: 

Yes,  sir;  we  went  to  Newbern  and  then  to  Goldsboro,  N.  C. ;  we  were  away  about 
twelve  months — probably  not  so  long.  Yes,  sir;  I  lived  with  Harmon  during  that 
time  as  his  wife.  While  we  were  at  Goldsboro  Harmon  told  me  that  we  would  have 
to  get  a  certificate  to  permit  us  to  live  together.  1  went  with  him  to  some  office 
where  they  asked  me  some  questions,  but  I  do  not  remember  what  they  were.  I 
guess  he  got  the  certificate,  but  1  didn't  nee  it.  Yes;  we  continued  to  live  together. 
I  don*t  know  what  oflftce  it  was.  It  wasn't  the  court.  It  may  have  been  the  office 
of  a  justice  of  the  peace,  but  I  don't  know.  He  sent  me  back  here  and  afterwards 
came  back  himself  and  stayed  a  few  days,  and  then  went  off  and  never  returned. 
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In  this  statement  claimant  is  corroborated  by  other  credible  evi- 
dence. One  witness  testified  that  Harmon  Topping  was  seen  in  the 
neighborhood  in  1876. 

The  claimant  lived  with  the  soldier  until  about  1888,  or  possibh- 
later,  when  he  left  her,  and  in  1890  he  married  another  woman,  who 
is  also  a  claimant  for  pension  as  his  widow.  The  cases  have  been  con- 
solidated, and  the  last  woman's  claim  was  also  rejected,  but  as  she  ha^s 
not  filed  an  appeal  her  claim  need  not  be  considered. 

Under  the  provisions  of  the  act  of  August  7,  1882,  marriages  such 
as  are  involved  in  this  case  (under  act  of  June  27, 1890)  shall  be  proven 
in  pension  cases  to  be  legal  marriages  according  to  the  law  of  the  place 
where  the  parties  resided  at  the  time  of  the  marriage. 

The  evidence  in  this  case  shows  that  the  claimant  married,  in  accoixl- 
ance  with  slave  custom,  Harmon  Topping  while  both  were  slaves, 
some  time  in  1862  or  1863,  and  lived  with  him  until  1867  as  his  wife. 
He  left  her,  and  in  1868  she  married  the  soldier. 

The  question  to  be  determimed  here  is  whether  the  marriage  to 
Topping  was  a  valid  marriage  in  accordance  with  the  law  of  the  State 
of  North  Carolina. 

Section  1842  of  the  Code  of  North  Carolina,  adopted  in  1872,  pro- 
vides as  follows: 

Pei'sons,  both  or  one  of  whom  were  formerly  slaves,  who  have  complied  w^ith  the 
provisions  of  section  5,  chapter  40,  of  the  act  of  the  general  assembly  ratified  March 
10;  1866,  shall  be  deemed  to  have  been  lawfully  married. 

The  act  of  March  10, 1866,  above  referred  to,  contains  the  following: 

That  in  all  cases  where  men  and  women,  both  or  one  of  w^hom  were  lately  slaves 
and  are  now  emancipated,  now  cohabiting  together  in  the  relation  of  husband  ami 
wife,  the  parties  shall  have  been  deemed  to  have  been  lawfully  married  as  man  and 
wife  at  the  time  of  the  commencement  of  such  cohabitation,  although  they  may  not 
have  been  married  in  due  form  of  law. 

It  is  also  b}'  said  act  made  the  duty  of  the  persons  whose  cohabita- 
tion has  been  i*atified  into  a  state  of  marriage  to  go  before  the  clerk 
of  the  couil;  of  pleas  and  quarter  sessions  at  his  office,  or  before  some 
justice  of  the  peace,  and  to  acknowledge  the  fact  of  such  cohabitation 
and  the  tmie  of  its  commencement,  and  a  failure  to  perform  this  duty 
is  made  an  indictable  misdemeanor. 

The  evidence  in  this  case  shows,  or  tends  to  show,  that  the  date  of 
the  commencement  of  the  cohabitation  of  Harmon  Topping  and  the 
claimant  was  certified  to,  probably,  before  a  justice  of  the  peace  in 
accordance  with  the  provisions  of  the  statute;  but  whether  this  be  so 
or  not,  under  the  law  as  construed  by  the  supreme  court  of  North 
Carolina  the  failure  to  certif}'  as  provided  does  not  invalidate  the 
marriage. 

In  the  case  of  The  State  v,  Adams  {Go  N.  C,  537)  the  supreme  court 
said: 

But  the  failure  to  perform  this  duty  (of  certification,  as  provided  by  the  act  of 
March  10,  1866)  can  not  avoid  the  marriage  thus  ratified  by  th^^^  ^O^^qIc 
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In  Long  V.  Barnes  et  al.  (87  N.  C,  329)  it  was  said: 

The  living  together  of  a  man  and  woman  (formerly  slaves)  as  husband  and  wife 
after  the  passage  of  the  act  of  1S66,  validating  marriages  between  such  persons,  is 
conclusive  evidence  of  the  parties'  consent  to  the  contract. 

In  State  v.  Melton  (120  N.  C,  591)  the  court  held  as  follows: 

Persons  married  in  North  Carolina  while  slaves  who  continued  to  cohabit  after 
the  abolition  of  slavery  were  ipso  facto  legally  married  (act  1866,  ch.  40),  and  no 
acknowledgment  before  an  officer  was  essential.  The  marriage  was  complete  before 
the  prescribed  acknowledgment  made  before  the  clerk,  even  if  such  acknowledgment 
were  not  made  at  all. 

In  State  v.  Whitford  (86  N.  C,  636)  the  supreme  court  said: 

The  marriage  act  of  1866  (ch.  40)  validates  a  marriage  celebrated  between  a  man 
and  woman  at  the  time  they  were  slaves,  and  makes  the  living  together  as  man  and 
wife  after  emancipation  and  up  to  the  date  of  the  ratification  of  the  act  exHdence  of 
the  parties*  consent;  nor  can  such  marriage  be  avoided  by  a  failure  to  have  an 
acknowledgment  of  the  same  entered  of  record. 

It  is  thus  seen  that  it  is  entirely  immaterial  whether  there  was  a  cer- 
tificate of  cohabitation  made  in  this  case  when  the  validity  of  the  mar- 
riage is  under  consideration.  Under  the  laws  of  North  Carolina  the 
marriage  of  this  claimant  with  Harmon  Topping  was  a  lawful  marriage 
and  devolved  on  both  parties  the  duties  and  responsibilities  of  mar- 
riage. They  were  not  at  liberty  to  dissolve  said  marriage  except  that 
It  be  done  in  conformity  to  law.  Topping's  desertion  of  claimant  did 
not  of  itself  dissolve  the  marriage  relations  between  them.  Therefore 
her  marriage  to  the  soldier  in  this  case  was  void  on  the  ground  that 
.she  had  an  undivorced  husband  living,  and  who,  so  far  as  the  record 
i<hows,  is  still  living. 

The  action  of  the  Bureau  from  which  appeal  was  taken  is  aflBirmed 
and  the  papers  are  returned  herewith. 


keimbursement-act  of  march  2,  1806-practice. 
Charles  Staples  (Alice  Haynes,  Completing). 

The  applicant,  Alice  Haynes,  who  has  been  allowed  reimbursement  for  nursing  and 
attendance  upon  the  above-named  widow,  is  not  entitled  to  complete  the  pend- 
ing claim  of  the  soldier  for  the  purpose  of  securing  further  reimbursement.  Title 
in  the  accrued  invalid  pension,  if  any,  rested  solely  in  the  widow,  and  never 
having  been  allowed  it  can  not  be  said  to  exist,  and  applicant  can  not  assert  any 
legal  right  in  it. 

Assistant  Secretary  J*".  L.  Campbell  to  the  Cmnmwsionei'  of  Pensioris^ 

ApiHl  16,  1902, 

An  appeal  has  been  entered  November  26,  1901,  on  behalf  of  Alice 
Haynes,  from  the  action  of  the  Bureau  of  November  7,  1901,  in  refus- 
ing to  allow  pension  under  the  act  of  June  27, 1890,  in  favor  of  Charles 
p.  D. — ^VOL.  12 19 
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Staples,  late  of  Company  I,  One  hundred  and  thirty-third  Illinois  Vol- 
unteer Infantr}^  (for  which  he  had  made  application  previous  to  the 
date  of  his  death),  and  make  the  same  pa3*able  as  accrued  pension  to 
his  widow,  Lucinda  A.  Staples  (also  dead),  so  that  said  Alice  Haynes 
may  recover  the  amount  of  said  pension  as  reimbursement  for  the 
expenses  of  the  last  sickness  and  burial  of  said  widow. 

From  a  review  of  the  record  it  appears  that  the  soldier  had  made 
several  claims  under  the  act  of  June  27, 1890,  all  of  which  were  rejected. 
He  died  April  24,  1898,  but  just  previous  to  his  death  he  was  medic- 
allv  examined  with  a  view  to  reopening  his  last  claim.  It  is  not  found 
that  a  direct  application  to  complete  said  claim  was  made  by  his  widow 
after  his  death.  But  she  did  tile,  July  21,  1899,  a  claim  in  her  own 
right,  under  the  same  act,  and  this  was  allowed  December  20,  1900. 
However,  before  the  certificate  reached  the  pension  agent,  or,  at  least, 
before  payment  could  be  made  thereon,  she  also  died,  the  date  of  her 
death  being  December  27,  1900. 

Through  her  attorneys,  Alice  Haynes  made  application  to  the  Auditor 
of  the  Treasury  for  the  Interior  Department  for  allowance  to  her  of 
reimbursement  of  the  expenses  of  the  last  sickness  and  burial  of  the 
pensioner.  This  application  was  favorably  acted  upon,  although,  as  it 
appears,  the  amount  allowed  b}'  the  Auditor  was  far  short  of  that 
claimed.  According  to  the  allegations,  and  these  were  sustained  by 
the  evidence,  said  Lucinda  A.  Staples  had  been  a  suflferer,  from  soon 
after  the  soldier's  death,  with  diseases  of  the  heart,  liver,  and  kidneys 
and  dementia,  and  had  required  the  constant  nursing  and  attendance 
of  said  Alice  Haynes.  The  claim,  therefore,  was  for  services  at  $1  a 
day  for  9f)9  days.  ^As  it  was  shown  that  the  pensioner's  death  was 
the  immediate  result  of  pneumonia  of  three  days'  duration,  the  Auditor 
allowed  for  this  time  only  at  $2  a  day,  or  $6  in  all,  and  $25  for  burial 
expenses.  Upon  appeal  being  made  to  the  Comptroller  of  the  Treas- 
ury the  Auditor's  finding  was  overruled,  and  it  was  decided  that  the 
petitioner  should  receive  the  full  amount  of  the  balance  of  pension 
duo  said  Lucinda  A.  Staples,  or  $137.37  in  all,  less  $1  of  assets  left 
by  her. 

The  amount  thus  received  by  Alice  Haynes  was  still  much  less  than 
she  claimed,  and  it  was  sought,  by  filing  evidence  to  complete  the 
soldier's  invalid  claim,  to  secure  another  fund  upon  which  she  might 
dmw.  Instead  of  complying  with  her  wish,  however,  and  adjudicat- 
ing this  invalid  claim,  the  Bureau  merely  declared  that  the  widow  is 
dead,  and  it  does  not  appear  that  the  party,  Alice  Haynes,  who  nursed 
the  widow  during  her  last  illness,  would  be  entitled  to  complete  the 
soldier's  claim  for  reimbui*sement  purposes.  The  appeal  contends  that 
the  widow  was  as  much  entitled  to  the  accrued  invalid  pension  as  to  her 
own  pension,  and  therefore,  the  one  like  the  other,  is  subject  to  the 
claim  for  reimbursement  of  the  expenses  of  said  widow's  last  sickness 
and  burial.  r  i  ^  ^  ^  I  ^ 

Digitized  by  VjOOQLC 


DECISIONS    RELATING    TO   PENSIONS.  291 

As  far  as  the  title  to  reimbursement  in  said  Alice  Haynes  is  con- 
cerned, it  need  only  be  remarked  that  this  is  a  matter  with  which  this 
Department  ha^  nothing  to  do — that  it  is  wholly  within  the  jurisdiction 
of  the  Auditor  and  Comptroller  of  the  Treasury — ^although  it  would 
seem  that  the  question  has  been  finally  disposed  of  by  the  decision  of 
the  Comptroller,  a  copy  of  which  is  on  file  in  this  case.  In  that 
decision,  after  discussing  the  subject  fully,  it  is  stated  that  ''the  claim 
should  be  allowed  to  the  extent  of  the  balance  of  the  accrued  pension, 
viz,  $112.87,  in  addition  to  the  amount  allowed  by  the  Auditor,  less 
assets,  $1,  and  I  therefore  find  and  certify  a  balance  due  claimant  of 
$111.87.''  This  seems  to  settle  the  question  of  what  the  applicant  was 
entitled  to.  At  least  there  is  no  intimation  that  she  might  receive 
more  from  any  other  source. 

As  far  as  the  questions  raised  pertain  to  this  Department,  namely, 
the  right  of  said  Alice  Haynes  to  complete  the  invalid  claim,  and  the 
propriet}'  of  adjudicating  the  same  in  her  interest,  it  is  suflScient 
to  state  that  the  Bureau  was  entirely  correct  in  the  position  taken  and 
in  denying  any  legal  title  in  the  applicant  to  assume  the  place  of  the 
widow.  As  already  shown,  the  latter  never  applied  to  complete  the 
soldier's  claim,  and  pension  has  never  been  granted  on  his  behalf,  so 
that  it  can  not  be  said  that  there  is  any  accrued  invalid  pension.  But 
if  there  were,  the  widow  was  the  only  person  who  could  receive  it. 
The  act  of  March  2,  1895,  is  explicit  on  this  subject.     It  states: 

That  from  and  after  the  28th  day  of  iSeptember,  1892,  the  accrued  pension  to  the 
(late  of  the  death  of  any  pensioner,  or  of  any  person  entitled  to  a  pension  having  an 
application  therefor  pending,  and  whether  a  certificate  therefor  shall  issue  prior  or 
subsequent  to  the  death  of  such  person,  shall,  in  case  of  a  person  pensioned,  or 
applying  for  a  pension,  on  account  of  his  disabilities  or  service,  be  paid,  first,  to  his 
widow. 

It  will  thus  be  seen  that  when  a  widow  survives  a  soldier,  title  to 
the  accrued  pension,  if  there  be  an}',  rests  alone  in  her  and  it  can  not 
be  transferred  to  anyone  else.  As  this  widow  did  not  assert  her  title 
to  the  invalid  pension  of  the  soldier,  or  seek  to  complete  his  claim, 
there  is  really  no  accrued  pension,  and  the  claim  must  remain  unadjudi- 
cated  because  there  is  no  one  who  has  a  right  under  the  law  to  prose- 
cute it  to  completion.  While  it  may  be  true,  as  asserted  in  the  appeal, 
that  the  widow  had  title  to  any  accrued  pension  due  the  soldier,  yet, 
as  shown,  that  title  was  never  asserted  and  it  died  with  her.  But  even 
if  she  had  made  claim  for  said  accrued  pension,and  it  had  been  allowed, 
as  was  her  own  pension,  but  she  had  died  before,  receiving  it — before 
it  actually  came  into  her  possession — it  could  not  be  considered  a  part 
of  the  assets  of  her  estate  and  could  not  be  paid  to  any  one  else  on  her 
behalf. 

It  is  not  essential  to  discuss  the  title  of  this  appellant  in  the  accrued 
invalid  pension,  if  there  were  any,  as  she  did  not  nurse  the  soldier  or 
bear  any  expense  on  his  account.     The  act  already  mentioned  further 
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provides  that  no  payment  of  accrued  pension  shall  be  made  or  allowed 
except  so  much  as  may  be  necessary  to  reimburse  for  the  expenses  of 
the  last  sickness  and  burial  of  the  particular  person  to  whom  the  pen- 
sion belonged.  And  not  being  entitled  on  this  account,  the  applicant 
can  not  take  title  b}^  reason  of  having  nui'sed  the  widow  and  secure 
through  indirection  what  the  widow  never  claimed  and  what  the  law 
does  not  provide  for.  The  action  in  this  matter  was  proper  and  ij? 
affirmed. 


marriage  in  kentucky-impediment— presumption  of  death. 

Amy  Collins. 

The  claimant's  former  husband  appearing  to  have  been  absent  and  unheard  of  for 
five  years  preceding  her  marriage  to  the  soldier,  with  whom  she  lived  for  thirty- 
six  years  thereafter,  such  remarriage  was  valid  under  the  laws  of  the  State  of 
Kentucky,  .where  contracted,  and  she  is  the  soldier's  lawful  widow. 

Assistant  Seci^etary  F,  L,  Campbell  to  th^  Commissioner  of  Pensiofis^ 

April  17,  1902, 

This  appellant,  Amy  Collins,  on  July  5,  1892,  filed  a  claim,  Xo. 
554590,  for  pension  under  the  act  of  June  27,  1890,  as  widow  of  Wil 
liam  F.  Collins,  who  was  a  member  of  Company  K,  Forty-ninth  Ken- 
tucky Infantry,  from  July  24,  1863,  to  December  26,  1864,  and  who 
died  June  24,  1892. 

Said  claim  was  rejected  in  November,  1895,  on  the  ground  that  "  the 
claimant  is  not  the  legal  widow  of  soldier,  she  having  an  undivoreed 
husband,  who,  at  the  time  she  married  soldier,  was  living,  so  far  as  can 
be  avscertained." 

Reopening  of  claim  was  refused  in  January,  1899;  and  on  October 
28,  1899,  she  appealed,  contending  that  her  remarriage  was  valid 
because,  as  legal  counsel  advised  her  at  the  time,  her  former  husband 
had  then  been  absent  and  unheard  of  for  over  five  years,  and  that  her 
first  marriage  itself  was  of  doubtful  validitj',  because  of  the  officiating 
party's  alleged  lack  of  authorit3^ 

For  the  purpose  of  this  case,  appellant's  first  marriage  may  be  taken 
to  have  been  valid.  She  states  she  was  first  married  to  one  Thomas 
Begley  in  Tennessee,  who,  about  1847  or  1848,  killed  a  man  in  Knox 
County,  Ky.,  their  home,  and  while  under  indictment  and  bond 
"skipped  out''  some  time  after,  and  has  never  been  heard  of  since. 
In  February,  1856,  she  married  the  soldier,  as  shown  by  record  evi- 
dence, in  said  Knox  County,  without  having  secured  any  divorce  from 
said  Begley,  an  attorney,  A.  Woodson,  at  one  time,  she  thinks,  gov- 
ernor of  Missouri,  having  told  her  said  Begley's  crime  divorced  them 
and  that  a  formal  divorce  was  unnecessary.  She  lived  with  the  soldier 
continuously  from  their  marriage  to  his  death,-  thirty -six  years  later. 
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The  testimony  in  the  ease  is  extremely  meager,  and  some  aoubt  was 
at  one  time,  apparently,  cast  upon  the  claim  by  the  fact  that  the 
declaration  states  the  claimant  had  never  been  married  prior  to  her 
marriage  to  the  soldier.  On  special  examination,  however,  she  testi- 
fied readily  to  the  fact  of  her  first  marriage,  and  laid  the  misstatement 
in  her  declaration  entirely  to  her  attorney,  who  as  emphatically  denied 
responsibility,  but  against  whom  the  circumstances  appeared  to  bear 
more  strongly,  and  he  appears  to  have  escaped  prosecution  onl}" 
because  of  the  time  elapsed.     Claimant  is  rated  as  of  good  reputation. 

The  time  when  said  Begley  absconded  is  not  definitely  shown. 
Claimant  states  merely  that  it  was  some  time  after  his  crime.  One  or 
two  witnesses  have  some  general  knowledge,  mainly  hearsay,  to  the 
same  effect.  The  special  examiner  states,  evidently  from  the  court 
records,  that  the  case  against  said  Begley  was,  after  various  legal 
proceedings,  transferred  in  1851  to  Perry  Count}-  for  trial,  the  accused 
giving  bond  to  appear  at  the  next  term,  but  skipping  out  before  then, 
and  ''  left  the  country  and  has  never  been  seen  or  heard  of  since,"  he 
adds. 

The  statutes  of  Kentucky  in  force  at  the  time  of  appellant's  marriage 
to  this  soldier  (Revised  Statutes,  1  Stanton,  1860  edition,  laws  in  force 
from  July  1, 1S52,  p.  380)  provided  (sec.  9,  chap.  28,  Art.  IV)  in  declar- 
ing a  penalty  for  bigamy  that — 

Persons  whose  husbands  or  wives  shall  have  absented  themselves  and  continually 
remained  beyond  the  seas  or  in  any  State  of  the  United  States,  not  having  been  heard 
of  for  the  period  of  five  years  preceding  the  last  marriage,  the  one  not  knowing  the 
other  to  be  alive    *    *    *    are  not  embraced  in  this  section. 

And  the  supreme  court  of  that  State  in  the  case  of  Strode  v.  Strode 
(3  Bush,  227),  a  civil  action,  held  that,  under  the  above-quoted  provi- 
sion of  the  criminal  statutes,  a  husband  whose  wife,  or  a  wife  whose 
husband^  had  thus  absconded  and  was  unheard  of  for  five  years  wiis 
"under  no  disability"  and  was  ''lawfully  competent  to  enter  into  a 
marriage  contract,"  and  remarriage  under  such  circumstances  was  held 
to  be  valid. 

Clearly,  therefore,  this  appellant's  marriage  to  the  soldier  in  1856 
was  a  valid  marriage  under  the  laws  of  Kentucky,  if  her  first  husband 
had  then  been  absent,  ''continually  remained  beyond  the  seas  or  in 
any  State  of  the  United  States,"  and  unheard  of  for  five  years. 

The  evidence  as  to  thes«  conditional  facts  is,  as  stated,  very  meager, 
but  it  appears  from  the  special  examiner's  statement  to  be  well  under- 
stood and  believed  in  the  community  that  said  Begley  "left  the  coun- 
try" in  1851,  and  has  been,  in  fact,  entirely  unheard  of  since  then,  a 
period  of  nearly  fifty  years.  It  is  hardly  possible  to  obtain  more  than 
this,  as  it  can  not  well  be  shown  by  positive  or  even  any  further  neg- 
ative testimony  that  said  Begley  was  beyond  the  sea  or  was  in  any  of 
the  many  other  States  of  the  Union.     The  law  does  not  require  of 

Digitized  by  VjOOQ IC 


294  DECISIONS   RELATING   TO   PENSIONS. 

parties  impossibilities  or  strict  technicalities  when  the  validity  of  a  de 
facto  marriage  which  has  subsisted  and  been  recognized  for  verj'.many 
years  is  in  question.  The  law  favoi*s  marriage,  and  in  order  to  su.stain 
such  an  one  as  is  shown  in  this  case  will  presume  liberally  in  favor  of 
it.  For  this  reason  it  is  believed  the  court  would  not  requii-e  strict 
proof  of  a  full  period  of  five  years,  even  of  absence  of  a  former  con- 
sort, the  period  in  this  case  being  a  bare  five  years,  according  to  the 
special  examiner's  statement.  Death  or  divorce  within  a  much  less 
period  is  often  presumed  in  order  to  sustain  a  second  marriage,  and  as 
any  remarriage  is  invalid  only  if  a  former  consort  is,  in  fact,  living 
and  undivorced,  neither  of  which  invalidating  conditions  is  shown 
herein,  or  any  probability  whatever  of  either,  it  is  believed  this  appel- 
lant's marriage  to  the  soldier  is  satisfactorily  shown  to  have  been  valid, 
and  she  is  therefore  his  widow. 

The  action  appealed  from  is  reversed,  and  you  will  readjudicate  the 
claim  accordingly. 

rate— increase-deafness— practice. 
George  Geaky. 

1.  Ratings  for  minor  disabilities  can  not  be  added  together  in  order  to  make  a  grade 

rating. 

2.  Claimant  being  pensiontK^l  at  $22  per  month  for  severe  deafness  of  both  ears,  the 

degree  of  deafness  existing  at  the  last  medical  examination,  is  not  entitled  to  have 
said  rate  increased  until  a  claim  for  increase  shall  have  been  filed  and  a  medical 
examination  had  showing  an  increased  degree  of  disability  to  exist. 

AaHiistant  Secretary  JF,  L,  CampheU  to  the  CommisHiom^*  of  Pe^itfifma^ 

April  17,  1902, 

George  (xeary,  formerly  private  Company  I,  Eighty-first  Pennsyl- 
vania Volunteer  Infantry,  who  is  now  drawing  $22  per  month 
under  the  general  law  for  disability  due  to  gunshot  wound  of  left  arm 
and  severe  deafness  of  both  ears,  filed  a  claim  for  rerating,  February 
25,  1899,  making  the  following  allegations: 

That  his  rating  should  be  that  of  total  deafness  of  left  ear,  and  severe  deafness  of 
the  other,  entithng  him  for  deafness  the  rate  of  $25  per  month,  and  his  gunshot 
wound  of  left  arm  $6  per  month,  making  his  total  rating  at  or  equivalent  to  the 
loss  of  a  hand  or  foot,  or  total  disability  of  the  same,  to  wit,  at  the  rate  of  t^^^ 
per  month,  and  asks  that  he  be  all()we<i  a  medical  examination  l^efore  the  lx»nl  \A 
surgeons  at  Tunkhannock,  Pa.,  to  determine  his  right  to  the  same. 

This  claim  was  rejected  August  7,  1899,  on  the  ground  that  there 
was  nothing  upon  which  to  })ase  a  rerating  from  a  medical  standpoint. 

From  this  action  the  claimant  filed  an  appeal  to  the  Department, 
August  17,  1899,  making  the  following  allegations  as  a  basis  therefor: 

The  claimant  appeals*  for  a  reconsideration  (»f  his  said  claim  for  the  following 
reasons,  to  wit:  That  it  was  arbitrary  and  unjust  to  reject  his  claim  for  increase  with- 
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out  allowing  him,  the  claimant,  A  medical  examination  to  determine  his  right  to  the 
same;  that  his  deafness  is  now  so  severe  that  it  amounts  to  nearly  total  deafness, 
entitling  him  to  the  rating  of  $22  per  month  at  least,  and  his  gunshot  wound  of 
left  arm  entitles  him  to  at  least  $6  per  month,  making  a  total  far  in  excess 
of  his  present  rating  of  $22.  lie  therefore  asks  the  honorable  Secretary  of  the 
Interior  to  allow  his  claim  lor  increase  of  i)en8ion  to  be  reinstated  and  the  honorable 
Commissioner  of  Pensions  be  instructed  to  issue  and  order  for  hi»»  medical  examina- 
tion l)efore  the  board  of  surgeons.  No.  2,  Scranton,  Pa.,  at  401  Wyoming  avenue,  to 
determine  his  right  to  the  rating  asked  for. 

In  the  fii-st  place,  it  is  to  be  noted  that  the  claim  in  issue  was  simply 
for  reniting.  No  claim  was  filed  for  increase.  The  bureau  considered 
only  the  question  whether  the  rating  granted  claimant  in  1899,  to  date 
from  August  27,  1888,  was  correct. 

The  record  discloses  that  claimant  was  granted  $14  per  month  on 
March  2,  1887,  to  date  from  November  30,  1885,  for  gunshot  wound 
of  left  arm  and  severe  deafness  of  both  ears. 

On  August  27,  1888,  the  following  act  of  Congress  was  passed: 

That  from  and  after  the  passage  of  this  act,  all  persons  on  the  pension  rolls  of  the 
United  States,  or  who  may  hereafter  be  thereon,  drawing  pension  on  account  of  loss 
of  hearing,  shall  be  entitled  to  receive,  in  lieu  of  the  amount  now  p^id  in  case  of 
such  disability,  the  sum  of  $30,  in  ceases  of  total  deafness,  and  such  proportion  thereof 
in  case.'j  of  partial  deafnesd  as  the  Secretary  of  the  Interior  may  deem  ec|uitable;  the 
amount  paid  to  he  determined  by  the  degree  of  disability  existing  in  each  case. 

A  table  of  ratings  was  provided  under  the  above  law  giving  |22  per 
month  for  severe  deafness  of  both  ears.  The  next  higher  rate  is  for 
total  deafness  in  one  ear  and  severe  deafness  of  the  other,  warranting 
a  $25  rating. 

The  medical  board  in  1886  recommended  the  ''specific"  rating 
(then  $12  per  month)  for  "severe  deafness  of  both  ears."  Without 
examination,  claimant  was  raised  to  $22  per  month  for  "severe  deaf- 
ness of  both  ears,"  just  the  itite  provided  by  law. 

May  17,  1889,  a  claim  for  increase  was  filed  which  was  rejected 
October  11,  1890,  on  the  ground  of  "no  increase  shown."  The  med- 
ical certificate  made  under  said  claim  is  as  follows,  being  dated  July  9, 
1890. 

Pulse  rate,  100;  respiration,  20;  temperature,  98};  height,  5  feet  8  inches;  weight, 
16.5  pounds;  age,  48  years.  The  claimant  is  well  nourished;  the  skin  is  dry  and 
inelastic;  the  sclerotics  are  clear;  the  tongue  is  coated  and  moist.  The  lungs  are 
normal.  The  heart  is  normal  in  size,  sounds  and  rhythm,  w^ith  action  hurried.  The 
abdominal  viscera  are  normal.  Missile  struck  back  of  left  arm  3}  inches  above  the 
olecranon  process  and  passed  directly  backw^ards  and  inwartls  behind  the  bone  and 
emei^ged  3}  inches  from  the  point  of  entrance  in  a  transverse  line;  the  scars  of 
entrance  and  exit  are  the  size  of  a  25-cent  piece;  slightly  depressed  and  dragging; 
not  adherent  nor  tender.  We  consider  his  disability  from  gunshot  wound  of  left 
arm  equal  to  ^.  The  left  tympanitic  membrane  is  thickened  and  lusterless;  the 
right  tympanitic  membrane  is  sunken  and  the  light  six)t  displaced.  Hearing,  right 
ear,  ^q.    The  rating  is  specific. 

It  will  be  seen  from  this  that  the  rejection  of  the  claim  for  increase 
was  proper. 
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The  applicant  insists  that  he  is  now  entitled  to  a  higher  rating.  That 
may  be,  but  the  question  can  only  be  decided  after  a  claim  for  increase 
is  filed.  He  is  also  laboring  under  the  impression  that  whatever  dis- 
ability results  from  the  gunshot  wound  of  the  arm  should  be  added  to 
the  rating  provided  by  law  for  the  degree  of  deafness  he  suflfers.  In 
this  he  is  in  error. 

A  grade  rate  fixed  and  specified  in  law  is  not,  nor  can  it  be,  made  by  adding 
together  the  ratings  of  minor  disabilities;  nor  is  there  an  intermediate  separate  rate 
allowable  between  the  several  grade  ratings.     (Francis  M.  Williams,  3  P.  D.,  401.  \ 

See  also  Alexander  Martin  (4  P.  D.,  378). 

In  other  words,  this  claimant  is  entitled,  under  the  law  mentioned^ 
to  $22  per  month  for  a  certain  degree  of  deafness.  The  next  higher 
rate  is  the  grade  rate  of  ^24  per  month  provided  for  disability  equiv- 
alent to  the  loss  of  a  hand  or  foot  for  the  purpose  of  manual  labor. 
The  evidence  in  this  case  does  not  warrant  the  conclusion  that  claim- 
ant was  entitled  to  the  ($24)  grade  rate  when  he  filed  his  claim  in  1889. 
This  being  so,  the  action  of  the  bureau  was  without  error  and  should 
be,  and  is  hereby,  aflSrmed. 


marriage— evidence -burden  of  proof. 
Henrietta  Kirchner  (widow^). 

Appellant  was  married  to  the  soldier  in  legal  form  in  1882,  and  lived  with  him  in  the 
relation  of  husband  and  wife  from  the  date  of  such  marriage  to  the  date  of  his 
death  in  1896,  leaving  three  children  the  result  of  said  imion.  Appellant  was 
never  married  prior  to  her  marriage  to  soldier,  and  no  evidence  appears  in  the 
case  tending  to  show  that  soldier  was  ever  previously  married,  but  all  the  en- 
dence  in  the  case  shows  that  he  was  known  only  as  a  single  man  or  bachelor. 
It  is  held  that  the  marriage  thus  shown  was  subject  to  attack  only  on  clear  and 
satisfactory  evidence  of  a  want  of  capacity  of  the  husband,  which  in  this  trase 
has  not  been  shown,  and  claimant's  marriage  to  soldier  is  shown  to  have  been 
legal,  and  she  is  his  widow. 

.  AstiUtant  Secretary  F,  Z.  Camphell  to  the  Commissioner  of  Perisioju^ 

April  17,  1902. 

Henrietta  Kirchner,  as  widow  of  George  Kirchner,  formerly  pri- 
vate, Company  E,  First  New  York  Volunteer  Cavalry,  filed  a  claim  for 
pension  under  the  act  of  June  27,  1890,  March  16,  1896,  which  was 
rejected  August  1,  1899,  in  the  following  stated  language: 

Approved  for  rejection  on  the  ground  of  claimant's  inability  to  prove  the  legality 
of  her  marriage  to  the  soldier,  by  proving  that  no  bar  to  such  marriage  existed.  It 
can  not  be  shown,  aided  by  special  examination,  that  soldier  did  not  have  a  wife 
living  when  he  married  claimant. 

November  15,  1899,  the  claimant  filed  an  appeal  to  the  Department 
alleging  that  the  Bureau  was  in  error  in  its  consideration  of  the  evi- 
dence in  the  case  and  the  law  applicable  thereto. 
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In  view  of  the  facts,  as  shown  b}-  the  evidence  in  this  case,  tne  above 
ground  of  rejection  is  utterly  untenable,  and  presents  a  most  peculiar 
construction  of  law,  not  authorized  from  any  point  of  ol)servation. 

There  was  not  in  the  case  when  it  was  sent  to  the  field  for  special 
examination,  and  there  was  not  in  the  case  when  the  special  examiner's 
reports  were  returned,  even  a  scintilla  of  evidence  that  the  soldier  had 
been  married  prior  to  his  marriage  to  claimant.  Indeed,  all  the  evi- 
dence in  the  case  shows  that  those  who  knew  him  prior  to  his  marriage 
knew  him  as  a  ^'single  man'"  or  a  ''bachelor." 

Mr.  Bishop,  in  the  work  on  Marriage  and  Divorce,  paragraph  956, 
uses  the  following  language: 

Every  intendment  of  the  law  leans  to  matrimony.  When  a  marriage  has  been 
shown  in  evidence,  whether  regular  or  irregular,  and  whatever  the  forms  of  proofs, 
the  law  raises  a  strong  presumption  of  its  legality,  not  only  casting  the  burden  of 
proof  on  the  party  objecting,  but  requiring  him  throughout,  in  every  particular,  to 
make  plain  against  the  constant  pressure  of  this  presumption  the  truth  of  law  and 
fact  that  it  is  illegal  and  void. 

The  Department  has  had  many  cases  involving  the  issue  of  mar- 
riage and  the  presumption  of  its  legality  when  shown.  See  cases  of 
Jennette  Burton  (9  P.  D.,  31);  Louise  C.  Germain  (11  P.  D.,  66); 
Mary  Coburn  (11  P.  D.,  43);  Minerva  Brown  (11  P.  D.,  266);  Esther  A. 
Palmer  (11  P.  D.,  520). 

It  is  the  law,  nowhere  denied,  that  when  a  person  proves  a  marriage 
in  accordance  with  legal  forms,  that  in  the  absence  of  facts  and  cir- 
cumstances pointing  to  its  invalidity,  it  is  protected  by  the  presump- 
tion that  it  is  legal  and  a  valid  contract  in  all  respects. 

The  claimant  in  this  case  has  proved  that  she  was  married  to  the 
soldier  in  legal  form,  and  lived  with  him  from  the  date  of  such  mar- 
riage in  18H2  until  his  death  in  1896.  Three  children  were  born  as  a 
result  of  the  union. 

When  she  proved  her  marriage,  and  the  death  of  her  husband,  he 
being  a  pensioner,  and  that  she  had  never  been  divorced  from  him,  and 
asserted  that  he  had  never  been  married  prior  to  his  marriage  to  her, 
and  proved  that  her  prior  marriage  had  been  dissolved  by  the  death 
of  her  husband,  she  made  out  a  prima  facie  case.  The  marriage  thus 
shown  was  subject  to  attack  only  on  clear  and  satisfactory  evidence  of 
a  want  of  capacity  of  the  husband. 

In  a  case  in  point  with  the  one  under  consideration,  America  Hooker 
(8  P.  D.,  210),  the  Department  held  as  follows: 

Claimant  being  unable  to  prove  whether  soldier  had  been  previously  married,  and 
there  being  no  evidence  that  such  was  a  fact,  but  all  the  evidence  rather  showing 
that  there  was  no  such  prior  marriage,  the  burden  of  securing  the  necessary  evidence 
is  upon  the  Government.     *    *    * 

See  also  cases  of  Carrie  Peterson  (11  P.  D.,  139)  and  Mary  C.  Buck- 
ley (8  P.  D.,  195). 

This  claimant  has  been  called  upon  to  prove  that  her  husband  had 
never  been  married  prior  to  his  marriage  to  her,  and  because  she  could 
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not  do  so,  she  was  denied  a  pension,  while  at  the  same  time  the  evi- 
dence in  the  ease  clearly  indicates  that  such  prior  marriage  had  never 
been  entered  into  by  him. 

It  is  unnecessary  to  quote  from  the  evidence  for  the  reason  that  no 
one  anywhere  has  even  hinted,  so  far  as  the  record  shows,  that  the 
soldier  had  ever  been  married  prior  to  his  marriage  to  this  claimant. 

It  is  clear  that  the  rejection  of  the  claim  on  the  ground  stated  wa.s 
erroneous,  and  the  action  from  which  appeal  was  taken  is  reversed  and 
the  papers  are  returned  for  an  adjudication  in  conformity  to  law. 


origin  of  disability-prior  soundness-line  of  duty. 
Charles  W.  Hickerson. 

Appellant  was  discharged  on  account  of  disability  due  to  disease  of  eyes  upon  the 
recommendation  of  a  board  of  survey,  who  reported  that  while  working  ss  a 
fireman  in  an  electric  powder  house  in  Washington  over  two  years  prior  to  his 
enlistment  he  was  (as  he  says)  fire- blinded,  so  that  he  could  not* work  for  two 
months,  which  condition  of  his  eyes  became  aggravated  after  his  enlistment  and 
detail  to  the  boiler  room  of  the  U.  S.  S.  St,  Paul. 

Held:  That  disease  of  eyes  did  not  originate  in  the  ser\-ice  and  line  of  duty. 

Assistant  Secretary  F.  L,  Camphell  to  the  Commissioner  of  Pensions. 

April  19,  1902, 

Charles  W.  Hickerson,  formerly  a  second-class  fireman,  United  States 
Navy,  filed  his  declaration  under  the  general  law  on  September  6,  ISH::?. 
claim  being  rejected  on  April  14,  1899,  on  the  ground  "that  alleged 
disease  of  eyes  existed  prior  to  enlistment,  as  shown  by  reports  from 
the  Navy  Department."     An  appeal  was  filed  on  October  14,  1899. 

This  claimant  enlisted  on  March  28,  1898,  and  was  discharged  on 
September  1, 1898.  The  records  show  that  he  was  examined  by  a  board 
of  survey  on  July  25.  1898,  ordered  b}"  the  commandant  of  the  United 
States  navy -yard  at  Washington,  D.  C,  and  said  board  reported  him 
as  unfit  for  duty  by  reason  of  ''inflammation  of  lachrymal  gland  and 
conjunctivitis  of  right  eye."  The  duration  of  the  disabilit}"  was 
reported  as  uncertain,  but  it  was  advised  that  he  be  retained  at  naval 
hospital  for  treatment.     The  board  stated  a«  to  origin: 

The  condition  from  which  the  patient  suffers  was  primarily  caused  by  exposure  to 
intense  heat  while  working  as  a  fireman  in  an  electric  power  house  in  Washington, 
D.  C,  three  years  ago,  previous  to  enlistment.  The  condition  of  his  eyes  has  been 
aggravated  by  exposure  incident  to  duty  as  second-class  fireman  since  enlistment. 
The  condition  originated  prior  to  enlistment  and  therefore  not  in  line  of  duty. 

A  second  surve}^  was  held  on  August  6, 1898,  and  the  same  condition 
was  found  as  previously  reported,  it  being  recommended  that  he  be 
discharged  from  the  service.     The  board  further  stated: 

AV'hile  working  as  a  fireman  in  an  electric  power  house,  in  Washington,  B.  C, 
three  years  ago,  was  "fii*e-blinded,''  as  he  says.     He  could  not  work  for  two  mouths 
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following  this  trouble  on  account  of  the  injury  to  his  eyes.  This  condition  became 
aggravated  after  his  enlistment  and  detail  to  the  boiler  room  on  the  U.  S.  S.  *S'^  Pavl. 
The  disease  was,  therefore,  not  caused  primarily  in  the  line  of  duty. 

As  the  record  now  stands  it  is  apparent  that  this  sailor  was  afflicted 
prior  to  his  enlistment  with  some  trouble  with  his  eves,  said  disabil- 
ity being  of  a  serious  nature.  While  it  is  true  that  the  disease,  or 
i-ather  disahilit}',  became  aggravated  in  line  of  duty,  yet  it  is  plainl}' 
apparent  that,  so  far  as  the  evidence  shows,  the  service  was  not 
responsible  for  the  disability.  It  has  }>een  generally  held  by  this 
Department,  where  one  has  been  disabled  by  injury  or  disease  prior 
to  enlistment,  but  has  made  good  recovery  therefrom,  and  nothing 
further  than  a  possible  latent  predisposition  to  the  same  disability 
existed  at  enlistment,  that  should  he  be  disabled  in  line  of  duty  there- 
after by  a  similar  or  kindred  disability,  such  facts  might  not  debar 
him  from  a  pensionable  status.  The  within  case,  however,  lacks  the 
essential  point  just  mentioned,  for  there  is  no  showing  whatever  that 
the  disability  incurred  in  the  electric  power  house  had  ever  practically 
passed  away. 

The  appeal  contends  that  the  record  is  in  error  and  that  claimant 
was  never  injured  as  stated  in  the  report  of  the  survey  board,  it  being 
<|uite  possible  the  claimant's  record  has  been  confused  with  that  of 
another  man.  The  Department  can  take  no  notice  of  such  a  conten- 
tion only  so  far  as  to  state  that  if  such  contention  is  made  in  good 
faith  and  the  facts  susceptible  of  proof,  it  should  be  brought  before 
the  proper  department  with  a  view  to  having  the  record  corrected. 

Inasmuch  as  the  disability  for  which  pension  is  claimed  is  not  shown 
to  have  originated  in  line  of  duty  the  rejection  of  the  claim  is  sustained. 

Action  affirmed. 


aid  and  attendance-rate. 

Laban  W.  McInturff. 

The  former  decision  in  this  case  (12  P.  D.,  77)  holding  that  "The  aid  and  attendance 
that  appellant  requires  in  putting  on  a  coat  or  shirt,  or  in  being  taken  home 
occasionally  when  exhausted,  is  not  such  as  was  contemplated  by  the  acts  of 
July  18,  1874,  June  16,  1880,  March  4,  1890,  or  July  14,  1892,  providing  rates  of 
pension  in  excess  of  $30  per  month,"  is  adhered  to  on  motion  to  reconsider. 

Assistant  Secretary  I,  Z.  Campbell  to  the  Cinaviissioiier  of  Penmmis^ 

Ajyrll  19,  190L\ 

Laban  W.  McInturff,  formerly  captain  of  Company  B,  Third  North 
Carolina  Mounted  InfantiT,  while  receiving  a  pension  of  $30  per 
month,  second  grade,  on  account  of  hemorrhoids,  fistula-in-ano,  rheu- 
matism, disease  of  heart,  and  disea^se  of  liver,  dyspepsia,  and  incom- 
plete inguinal  hernia,  filed.  May  18,  1897,  a  claim  for  increase,  which 
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was  rejected  June  13,  1898.  From  this  action  he  appealed,  July  25, 
1898,  and  the  action  was  affirmed  by  the  Department  in  a  decision 
rendered  January  29,  1899.  He  filed  another  claim  for  increase  May 
31,  1900.  This  claim  was  rejected  by  the  Bureau  March  11,  1901. 
He  appealed  from  this  action  April  1, 1901,  insisting  that  the  evidence 
established  his  title  to  the  intermediate  rate  of  $50  per  month.  The 
Department,  upon  considering  this  latter  appeal,  was  not  satisfied  with 
the  evidence  and  deemed  it  advisable  to  refer  the  case  for  special 
examination,  to  ascertain  whether,  as  a  matter  of  fact,  the  pensioner 
had  the  aid  and  attendance  of  another  person,  and  whether  the  vsanie 
was  actualh"  necessary.  The  special  examination  was  held  and  the 
claim  was  again  rejected.  A  new  appeal  was  filed  from  this  action 
October  9,  1901. 

The  Department  again  considered  the  case,  and  in  a  decision  ren- 
dered November  27,  1901  (12  P.  D.,  77),  affinned  the  action  of  the 
Bureau,  whereupon  the  pensioner  filed,  Februarv  27,  1902,  a  motion 
for  a  reconsideration  of  said  decision. 

This  motion  is  based  upon  the  statement  that  he  has  periods  of  help- 
lessness of  months  in  duration,  and  the  time  thus  covered  is  greater 
than  the  periods  when  he  is  in  his  best  health.  The  evidence  in  the 
case  does  not  sustain  this  contention;  on  the  contrary  the  evidence, 
and  the  pensioner's  own  admissions,  as  quoted  in  the  decision  ren- 
dered, clearly  shows  his  longest  period  of  sickness  was  not  over  ten 
weeks,  and  in  the  intei'vals  of  these  attacks  of  illness  he  was  able  to 
go  to  his  office  and  attend  to  business,  and  it  was  in  these  intervals 
that  he'was  given  aid  in  putting  on  and  taking  off  his  coat  and  shirts, 
and  being  taken  home  when  he  became  exhausted. 

The  Department  stated  in  the  opinion  of  November  27,  1901,  that — 

The  mere  matter  of  assistance  in  putting  on  a  coat  or  shirt  is  not  believe<i  to  \ye 
such  condition  as  was  contemplated  by  the  statute  in  providing  the  higher  rate  of 
pension.  As  for  the  help  which  pensioner  requires  and  received  by  reason  of  his 
going  away  from  home  and  at  times  becoming  exhausted  so  that  he  has  to  be  con- 
veyed home,  it  may  be  stated  this  is  hardly  a  situation  for  which  the  law  intended 
to  provide. 

The  Department  can  see  no  reason  for  modifying  the  conclusion 
heretofore  reached  in  this  case,  hence  the  motion  for  reconsideration 
is  accordingly  overruled,  and  the  former  departmental  decision  of 
November  27,  1901,  is  adhered  to. 


marriage  and  divorce  ix  pennstlvania. 
Rebecca  C.  Howell  (alleged  widow). 

At  the  time  appellant  marrie<i  the  soldier  in  1868,  in  the  State  of  Pennsylvania,  he 
had  an  undivorc-ed  wife  living,  who  died  in  1888.  She  lived  with  the  soldier  in 
the  relation  of  husband  and  wife  from  date  of  marriage  to  date  of  his  death,  July 
16,  1890. 
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Held:  That  under  the  decision  of  the  Pennsylvania  courts,  their  continued  cohabi- 
tation after  the  removal  of  the  impediment  to  their  legal  marriage,  without  evi- 
dence of  a  new  contract,  is  not  sufficient  to  raise  the  presumption  of  a  marriage 
after  the  removal  of  such  impediment. 

See  i-ases  of  Sarah  C.  Hayden  (8  P.  D.,  364) ;  Hunt  r.  Cleveland  (6  Pa.  G.  C,  592),  and 
Hautz  V,  Sealey  (6  Binn.,  4a5). 

^saiatant  Secretary  F,  L.  Campbell  to  the  Commissioner  of  Pei\simis^ 

Apnl  21,  1902. 

Rebecca  C.  Howell,  as  widow  of  Theophilus  Howell,  formerly  pri- 
vate. Company  I,  One  hundred  and  thirty -third  Pennsylvania  Vol- 
unteer Infantry,  filed  a  claim  for  pension  under  the  act  of  June  27, 
1890,  July  24, 1900,  which  was  rejected  May  25, 1901,  in  the  following 
stated  language: 

Claimant  is  not  the  soldier's  legal  widow,  as  she  admits  that  at  the  time  she  mar- 
ried him  he  had  another  wife,  Mary  Ann  (Acley),  from  whom  he  was  never  divorced. 

November  30,  1901,  the  claimant  filed  an  appeal  to  the  Department 
from  the  above  action,  alleging  that  the  Bureau  was  in  error  in  its 
consideration  of  the  evidence  in 'the  case  and  the  legal  conclusions 
thereunder.  It  is  contended  that  under  the  law  of  the  State  of  Penn- 
s^'lvania  the  claimant  would  be  recognized  as  the  widow  of  the  soldier 
and  she  should,  therefore,  te  considered  his  widow  for  pensionable 
purposes. 

A  marriage  such  as  the  one  in  issue  here  shall  be  proven  in  a  pen- 
sion case  to  be  a  lawful  marriage  according  to  the  law  of  the  place 
where  the  parties  resided  at  the  time  of  the  marriage.  (Act  of  August 
7, 1882.) 

The  claimant  alleged  she  was  married  to  the  soldier  August  1,  1868, 
in  the  State  of  Pennsylvania,  by  ceremony.  The  evidence  regarding 
this  ceremony  seems  satisfactory,  and  the  claimant  and  soldier  lived 
together  as  man  and  wife  continuously  for  a  period  of  thirty-two  years, 
or  until  July  16,  1900,  when  the  soldier  died. 

The  claimant  was  capacitated  to  marry  the  soldier,  but  it  appears 
that  when  he  married  claimant  he  had  an  undivorced  wife  living,  and 
this  woman  lived  until  1888,  when  she  died.  It  is  clear  that  the  mar- 
riage between  claimant  and  the  soldier  in  1868  was  void  on  the  ground 
of  want  of  capacity  to  marry  on  the  part  of  the  latter.  The  issue  is 
whether  a  marriage  can  be  presumed  from  cohabitation  and  repute  cov- 
ering the  twelve  years  between  the  date  of  the  first  wife's  death  and 
that  of  the  soldier.  The  answer  to  that  question  must  be  found  in  the 
decisions  of  the  courts  of  Pennsylvania  in  like  cases>  wherein  the  law 
of  marriage  in  that  State  is  laid  down. 

In  the  case  of  Sarah  C.  Hayden  (8  P.  D.,  361)  the  Department  held: 

In  Pennsylvania  marriage  is  a  civil  contract  to  the  validity  of  which  the  consent  of 
the  parties  able  to  contract  is  all  that  is  required;  but  when  two  jxirsons  marry  while 
one  of  them  has  a  husband  or  wife  living  and  not  divorced  such  marriage  is  void, 
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and  their  continued  cohabitation  after  the  removal  of  the  impediment  to  their  legal 
marriage  without  evidence  of  a  new  contract  is  not  suflicient  to  raise  the  presump- 
tion of  a  marriage  after  the  removal  of  such  impediment. 

The  cases  of  Hautz  y.  Sealey  (6  Binn.,  405)  and  Hunt's  appeal  (S6  Pa. 
Stat,  294)  were  cited  in  course  of  the  opinion. 

The  case  of  Hunt  i\  Cleveland  (6  Pa.  C.  C,  592)  was  decided  in 
1886,  and  the  opinion,  coming  before  the  court  on  an  agreement  that 
the  marriage  of  the  parties  was  the  only  question  in  issue,  almo^^t 
entire,  is  as  follows: 

Delilah  Cleveland  was  married  to  V.  P.  Cleveland  in  May,  1861.  The  partie?  have 
continued  to  live  together  as  husband  and  wife  until  the  present  time  (1886).  At 
the  time  of  this  marriage  V.  P.  Cleveland  had  a  wife  living,  who  married  again  in 
1856  or  1857.  She  died  in  1863  or  1864.  There  is  no  evidence  that  Delilah  Cleve- 
land knew  of  this  former  marriage.  Cohabitation  and  repute  are  not  marriage,  but 
only  circumstances  from  which  a  marriage  may  l>e  presumed.  The  presumption  of 
marriage  from  such  facts  may  always  be  rebutted,  and  wholly  disappear  in  the  fat^ 
of  proof  that  no  marriage  in  fact  had  taken  place.  (Hunt's appeal,  86  Pa.  Stat.,  294.) 
Although  the  parties  continued  to  cohabit  after  the  death  of  the  lawful  wife  of  V.  P. 
Cleveland,  there  was  no  actual  marriage,  as  shown  by  the  following  question  put  to 
V.  P.  Cleveland  and  his  answer:  '*  Have  you  at  any  time  since  the  death  of  ML*^ 
Hinchley  [his  former  wife]  agreed  with  Delilah  Cleveland  to  be  her  husban<l  and 
she  your  wife?"  Answer.  "I  agreed  to  be  her  husband  and  she  my  wife  when  we 
were  married,  and  what  was  the  use  of  it  since?  I  never  made  any  such  agreement 
with  Delilah  Cleveland  since  we  were  married  in  1861." 

This  brings  the  case  within  the  principle  decided  in  Hunt's  appeal,  that  a  relation 
between  a  man  and  woman  which  was  illicit  at  the  commencement  is  pre8ume<l  to 
continue  so  until  proof  of  change,  and  a  marriage,  therefore,  will  not  be  presumed 
from  cohabitation  and  reputation,  when  the  relation  between  the  parties  was  of 
illicit  origin,  in  the  absence  of  proof  of  a  subsequent  actual  marriage. 

See  also  In  re  Culver's  estate  (7  Kulp  Pa.,  219). 

The  ease  decided  in  Hunt's  appeal  (supra)  and  the  case  of  Hunt  r. 
Cleveland  (supra)  are  strikingly  in  point  with  the  one  under  considera- 
tion.    On  April  5,  1901,  the  claimant  filed  the  following  affidavit: 

That  she  can  not  furnish  decree  or  certified  copy  of  the  divorce  of  her  husljond. 
Theophilus  Howell,  from  his  wife,  Mary  Ann,  from  the  fact  that  no  decree  exists*  on 
the  records  of  the  court.  My  l)elief  that  they  were  divort»ed  was  founded  on  the  fact 
that  my  husband  told  me  so,  and  I  never  had  reason  to  dispute  it  until  my  attorney 
had  the  records  searched,  and  then  I  knew  it  could  not  have  been  true.  My  rt»la- 
tions  to  him  were  not  changed  after  the  death  of  Mary  Ann,  September  27,  1S88. 
because  I  always  considered  myself  his  lawful  wife  and  had  no  reason  to  change  our 
relations. 

Under  the  law  of  Pennsylvania,  as  interpreted  by  the  courts  of  that 
State,  the  claimant  would  not  be  recognized  as  the  widow  of  the  sol- 
dier in  that  State.  That  being  so  under  the  law  she  has  no  title  to 
pension,  one  of  the  essentials  to  title  being  a  proved  relationship 
according  to  the  law  of  the  place  where  the  marriage  took  place. 

The  action  of  the  Bureau  from  which  appeal  was  taken  is  affirmed. 
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mabriage  in  new  yokk— divorce-becree. 
Eugenia  Sherwood  (widow). 

Appellant  marrie<l  the  soldier,  by  ceremony,  in  the  State  of  New  York,  February  28, 
1866,  and  they  lived  together  in  that  State  as  huslMind  and  wife  for  one  year  and 
nine  days,  when  they  separated.  Some  time  thereafter  soldier  left  the  State  of 
New  York  for  the  State  of  Michigan,  accompanied  by  one  Eliza  J.  White. 
While  in  the  State  of  Michigan  soldier  applied  for  and  obtained  a  divorce  from 
claimant,  May  5,  1870,  on  the  ground  of  desertion,  and  on  March  4,  1871, 
married,  by  a  ceremony,  said  Eliza  J.  W^hite,  in  the  Stat€  of  New  York,  and 
lived  with  her  as  her  husband  until  his  death  in  1879,  two  children  being  lx)rn 
to  them  during  this  period. 

Held:  That  under  section  2  of  the  act  of  August  7,  1882,  which  provides  that  mar- 
riages '*  shall  be  proved  in  pension  cases  to  l)e  legal  marriages,  according  to  the 
law  of  the  place  where  the  parties  resided  at  the  time  of  the  marriage  or  at  the 
time  when  the  right  to  j^ension  accrued,"  soldier's  second  marriage  was  void, 
the  courts  of  New  York,  where  claimant  and  soldier  were  married,  and  where 
she  resided  at  the  time  the  right  to  pension  accrued,  having  decided  that  a 
decree  of  divorce  in  another  State  proceeding  on  a  constructive  service  of  process 
by  publication,  though  valid  by  the  law  of  the  forum,  is  void  in  the  State  of 
New  York,  and  does  not  change  the  status  of  a  defendant  in  the  jurisdiction  of 
the  State  of  New  York. 

See  Atherton  r.  Atherton  (82  Hun.,  N.  Y.,  179);  In  re  House  (40  N.  Y.  St.,  286); 
David  r.  Davis  (2  Del.,  549);  Williams  v.  Williams  (130  N.  Y.,  193);  People  i\ 
Baker  (76  N.  Y.,  78);  Vischer  v,  Vischer  (12  Barb.,  N.  Y.,  640),  and  Kerr  v. 
Kerr  (41  N.  Y.,  272). 

Assistant  Secretary  J^.  Z.  Campbell  to  the  CommUsioner  of  PensionSy 

April  21,  1902, 

Eugenia  Sherwood,  as  widow  of  George  H.  Sherwood,  formerly 
private,  Battery  I,  Third  New  York  Light  Artillery,  filed  a  claim  for 
pension  under  the  act  of  June  27,  1890,  April  2,  1897,  which  was 
rejected  July  5,  1899,  in  the  following  stated  language: 

Approved  for  rejection  on  the  ground  that  claimant  is  not  the  legal  widow  of  the 
soldier,  he  having  secured  a  divorce  from  her,  May  5,  1870. 

October  ^2*?>,  1899,  the  claimant,  by  her  attorney,  filed  an  appeal  to 
the  Department,  alleging  that  the  Bureau  was  in  error  in  its  con- 
sideration of  the  evidence  in  the  case  and  the  law  applicable  thereto. 

The  facts  in  the  case  are  substantially  as  follows: 

The  claimant  manned  the  soldier,  by  ceremony,  in  the  State  of  New 
York,  February  28,  18()6,  and  they  lived  together  for  one  year  and 
nine  da3'S,  when  a  sepamtion  took  place,  it  not  appearing  clearly  from 
the  evidence  which  one  deserted,  although  it  is  clear  that  when  the 
husband  left  New  York  for  the  State  of  Michigan  he  was  accompanied 
by  one  Eliza  J.  White.  While  in  the  State  of  Michigan  the  soldier 
applied  for  a  divorce,  charging  desertion  upon  the  part  of  his  wife, 
and  on  May  5,  1870,  the  circuit  court  of  Michigan  granted  him  an 
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absolute  divorce.  On  March  4, 1871,  the  soldier  married,  by  ceremon}", 
Eliza  J.  White,  in  the  State  of  New  York,  and  lived  with  her  as  bis 
wife  until  his  death  in  1879.  Two  children  were  born  during  this 
second  marriage.  It  appears  that  the  soldier  came  from  Michigan  to 
the  same  town  in  New  York  where  he  had  married  and  lived  with  his 
first  wife  and  there  resided  until  his  death. 

The  issue  raised  by  this  appeal  is  as  to  the  binding  effect  of  the 
Michigan  divorce  in  the  State  of  New  York,  and  this  b}'  virtue  of  the 
act  of  Congress  of  August  7,  1882,  which  provides  as  follows: 

Sec.  2.  That  marriages,  except  such  as  are  mentioned  in  section  forty-seven  hun- 
dred and  five  of  the  Revised  Statutes,  shall  be  proven  in  pension  cases  to  be  legal 
marriages  according  to  the  law  of  the  place  where  the  parties  resided  at  the  time  of 
marriage  or  at  the  time  when  the  right  to  pension  accnied.     *    ♦    ♦ 

In  other  words,  comes  now  this  claimant  and  asserts  that  the  mar- 
riage which  she  proved  between  herself  and  the  soldier,  under  the  law 
of  the  State  of  New  York,  was  a  valid  marriage  at  his  death,  and  that 
she  is  his  widow,  notwithstanding  the  decree  of  divorce  grant<»d  by 
the  Michigan  court.    This  can  only  be  tested  by  the  law  of  New  York. 

There  is  no  statute  in  New  York  State  which  declares  that  a  divorce 
gmnted  in  another  State,  under  certain  circumstances,  shall  be  void 
within  that  State.  The  only  statute  on  the  subject  of  divorce  is  the 
provision  of  the  code  setting  out  how  and  under  what  circumstances  a 
divorce  may  be  granted.  (See  code  of  New  York,  Doniestic  Relations.) 
We  must,  therefore,  have  resort  to  the  decisions  of  the  courts  of  New 
York  as  to  what  is  the  law  on  the  issue  here  presented. 

In  the  case  of  Atherton  v.  Atherton  (82  Hun.,  N.  Y.,  179)  a  case 
arose  where  the  wife  brought  an  action  against  her  husband  for  divoive 
and  alimony.  The  parties  were  married  in  the  State  of  Kentucky  in 
1888  and  lived  there  until  1891,  when,  after  a  quarrel,  the  wife  left  the 
husband  and  went  to  New  York  to  live.  The  husband  was  divorced 
in  Kentuck}'  on  his  petition.  The  New  York  court  said  of  the  divorce 
granted  in  Kentucky: 

Such  an  action  was  commenced  and  such  proceedings  were  had  in  virtue  of  the 
law  of  the  State  of  Kentucky,  which  resulted  in  a  judgment  pronounced  by  the  cir- 
cuit court  of  Jefferson  County,  Ky.,  awarding  the  defendant  a  divorce  from  the 
plaintiff  on  the  ground  of  her  alleged  abandonment.  A  warning  order  w^as  issued  in 
that  action,  and  there  was  an  appointment  of  a  representative  attorney.  I>oubtles8, 
according  to  the  proceedings  had  in  that  action  in  the  territorial  jurisdiction  of  Ken- 
tucky the  judgment  would  be  efficient.  However,  as  no  process  was  serx-ed  on  her 
in  the  State  of  Kentucky,  and  she  made  no  appearance  in  that  suit,  and  in  no  way 
has  consented  thereto,  and  did  no  act  which  gave  the  judgment  binding  force  u|K>n 
her  in  this  State,  we  think,  according  to  the  well  settled  rule  laid  down  in  numerous 
cases  in  this  State,  that  the  judgment  is  wholly  inoperative  in  this  State,  and  was 
not  binding  upon  the  plaintiff  at  the  commencement  of  this  action,^  and  that  it  fomis 
no  bar  to  her  right  to  maintain  this  action  against  the  defendant  who  has  perBonally 
appeared  in  the  action. 
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In  the  matter  of  House  (40  St.  Rep.  N.  Y.,  286)  the  court  said: 

The  deceased  removed  to  Ohio,  where  he  obtained  a  divorce  on  the  ground  that 
she  had  abandoned  him,  and  afterwards  remarried  and  returned  to  this  State.  The 
process  in  the  divorce  action  was  8er^'ed  by  publication,  no  i)ersonal  service  being  made 
onr  the  wife,  who  was  a  resident  of  this  State,  and  she  did  not  apj)ear  in  the  action, 
but  she  admitted  service  of  notice  of  the  taking  of  testimony  in  this  State  and  con- 
sented that  it  be  taken  without  notice  to  her.  Held,  that  the  court  of  Ohio  never 
acquired  jurisdiction  of  the  person  of  the  first  wife;  that  its  divorce  was  absolutely 
void  in  this  State,  and  that  the  first  wife  was  entitled  to  administer  on  the  estate. 

In  the  same  case  the  court  said: 

Our  courts  have  always  maintained  that  a  citizen  of  this  State  could  not  be  charged  in 
personam  by  the  adjudication  of  the  courts  of  another  State  unless  he  was  personally 
8er\'ed  with  process  or  voluntarily  submitted  in  some  legal  manner  to  their  authority . 

In  the  case  of  Davis  v.  Drfvis  (2  Del.  N.  Y.,  549)  it  was  held: 

A  decree  of  divorce  in  another  State,  proceeding  on  a  constructive  service  of  process 
by  publication,  though  valid  by  the  law  of  the  forum,  is,  by  the  law  of  New  York,  a 
nullity  as  to  a  defendant  spouse  resident  in  New  York. 

In  the  matter  of  Strong  ^86  Hun.  N.  Y.,  390)  the  New  York  court 
said: 

A  divorce  obtained  in  another  State  against  a  citizen  of  New  York,  in  an  action 
where  there  was  no  personal  ser\^ice  of  prf>cess  within  the  former  State  and  no  per- 
sonal appearance  in  the  action  by  the  defendant,  is  void  in  the  State  of  New  York, 
and  does  not  change  the  status  of  the  defendant  in  the  jurisdiction  of  the  State  of 
New  Y'ork. 

(See  also  Williams  v.  Williams,  130  N.  Y.,  193.) 
In  the  case  of  the  People  of  the  State  of  New  York  v.  Frank  M. 
Baker  (76  N.  Y.,  78)  the  court  said: 

A  State  may  adjudge  the  status  of  its  own  citizens  toward  nonresidents,  and  may 
authorize  to  that  end  such  judicial  proceedings  as  it  sees  fit;  but  the  judgment  can 
have  no  effect  within  the  bounds  of  another  State  so  as  to  fix  upon  a  citizen  of  the 
latter  a  status,  against  his  will  and  without  his  consent,  which  is  in  hostility  with 
the  laws  of  the  sovereignty  of  his  allegiance.  A  court  of  another  State  can  not 
adjudge  the  dissolution  of  the  marital  relations  of  a  citizen  of  this  State,  domiciled 
and  actually  residing  here  during  the  pendency  of  the  judicial  proceedings  in  such 
State,  without  a  voluntary  appearance  on  his  part  therein,  and  with  no  actual  notice 
to  him  thereof;  and  this  although  the  marriage  was  solemnized  in  another  State. 

In  the  case  of  Vischer  r.  Vischer  (12  Barb.  N.  Y.,  640)  the  court  said 
(.syllabus): 

A  and  B,  having  a  domicile  in  this  State,  were  married  here,  and  afterwards  the 
wife  obtained  a  divorce  a  mensa  et  thoro.  Subsequently  the  husband  went  to  Mich- 
igan and  obtained  a  divorce  a  vinculo  on  a  charge  of  willful  desertion,  the  wife  not 
having  appeared,  nor  having  notice  except  by  publication  in  a  newspaper  of  that 
State.  Held,  that  the  divorce  was  a  nullity;  and  the  husband  having  married  again 
in  this  State,  a  divorce  was  grante<i  on  the  petition  of  the  wife  for  adultery. 

In  the  case  of  Kerr  v,  Kerr  (41  N.  Y.,  272)  the  court  said: 

The  Constitution  of  the  United  States  and  the  acta  of  Congress  declaring  that  full 
faith  and  credit  shall  be  given  in  each  State  to  the  judicial  proceedings  of  every 
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other  State,  and  the  acta  of  Congress  declaring  that  the-  judgments  of  State  court;? 
shall  have  the  same  faith  and  credit  in  other  States  as  they  have  in  the  States  where 
they  were  rendered,  do  not  prohibit  an  inquiry  by  the  courts  of  this  State  into  the 
jurisdiction  of  the  court  of  another  State,  in  which  the  original  judgment  wa«  ren- 
dered, nor  an  inquiry  into  the  right  of  that  court  to  exercise  authority  over  the 
parties  or  subject-matter,  nor  an  inquiry  whether  the  judgment  is  founded  upon  or 
imi^eachable  for  fraud;  and  such  judgment  may  be  inquired  into  in  such  ret^iie^^s 
although  according  to  the  statements  in  the  rei^ord  itself  the  court  had  acquire*] 
jurisdiction  both  of  the  person  and  subject-matter. 

(See  also  McGiffert  v\  McGiffert,  31  Barb.  N.  Y.,  69;  Borden  r. 
Fitch,  15  John.  Ch.,  141;  Hoffman  v.  Hoffman,  46  N.  Y.,  30;  Kinnier 
V,  Kinnier,  45  N.  Y.,535;  Jackson  i\  Jackson,  1  John.  Ch.,  425.) 

In  the  case  under  considei'ation  the  service  upon  the  defendant  (the 
claimant)  was  b>^  publication  in  Michigan,  and  she  made  no  apijear- 
ance  at  the  trial,  and  authorized  and  made  no  defense.  It  is  held  by 
the  New  York  courts,  a.s  above  cited,  that  such  a  divorce  is  wholly  null 
and  void  in  the  State  of  New  York. 

It  further  appears  that  in  a  suit  brought  by  one  of  the  children  of 
the  soldier  against  the  other  child  and  the  fii'st  and  second  wife,  for  a 
partition  of  the  soldier's  estate  in  1894,  the  supreme  court  of  New 
York  found  that  the  marriage  to  the  second  wife  was  void,  and 
awarded  the  first  wife  her  dower  interest  in  the  property  involved. 
It  is  true  that  in  this  latter  decision,  the  marriage  being  inciden- 
tally in  issue,  the  finding  could  have  no  force  in  this  inquiry  beyond 
its  indication  as  to  what  the  New  York  law  is  upon  that  subject. 

There  can  be  no  doubt,  however,  that  under  the  law  of  New  York, 
as  interpret^^d  by  its  courts,  the  claimant  is  there  held  to  be  the  widow 
of  the  soldier. 

The  soldier  died  in  June,  1879,  and  the  second  wife  remarried  in 
November  of  that  year,  and  as  guardian  of  the  children  she  ha^j  also 
been  before  the  Bureau  as  an  applicant  for  pension  in  their  l)ehalf. 
Her  claim  was  rejected,  but  no  appeal  from  that  action  has  been  filed 
and  it  need  not  be  separately  considered,  although  said  claim  is  in 
effect  disposed  of  by  this  decision  in  favor  of  the  first  wife. 

Accordingly,  the  action  of  the  Bureau  is  revei-sed  and  the  papers 
are  returned  for  an  adjudication  of  the  claim  in  conformity  herewith. 


MARRIAGE— NEAV  YORK   LAAVS-IMPEDIMENT-PRESUMPTION  OF 

DEATH. 

Ann  Green  (widow). 

The  claimant's  marriage  to  the  soldier  is  shown  to  have  teen  valid  under  the  laws  of 
the  State  of  New  York  where  celebrated;  her  former  husband  being  reporteil 
and  generally  believed  to  have  died  eleven  years  before,  and  not  heard  of  simv 
his  reported  death,  twenty-six  years  ago  at  this  time. 
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Assistant  Secretary  F.  L,  Canipbell  to  the  Coynmmioner  of  Pensi/ms^ 

April  22,  1902. 

This  claimant,  Ann  Green,  on  October  21,  1899,  filed  a  claim,  No. 
707190,  for  pension,  under  the  act  of  June  27, 1890,  as  widow  of  George 
\V.  Green,  who  was  a  member  of  Company  I,  Fifty -first  New  York 
Infantry  (transferred  to  Ninety-third  Company,  Second  Battalion,  Vet- 
eran Reserve  Corps),  from  October  23,  1861,  to  October  29,1864,  and 
who  died  April  1,  1899. 

Said  claim  was  rejected  fii-st  in  October,  1901,  and  finally  in  March, 
1902,  on  the  ground  that  the  death  or  divorce,  prior  to  her  marriage 
to  the  soldier,  of  her  first  husband,  Peter  McAvoy,  is  not  shown,  and 
that  her  marriage  to  the  soldier  was,  therefore,  not  valid,  and  she  is 
not,  in  law,  his  widow. 

In  this  appeal,  filed  March  17,  1902,  it  is  contended  that  the  prior 
death  of  said  McAvoy  is  fulh'^  established  and  the  consequent  validity 
of  the  claimant's  marriage  to  the  soldier. 

This  claimant's  marriage  to  the  soldier  on  April  28,  1887,  in  the 
State  of  New  York,  is  shown  by  record  evidence.  She  admits  a  prior 
marriage,  in  1861,  to  said  Peter  McAvo3%  with  whom  she  lived  until 
about  1870,  when  she  says  she  left  him  because  of  his  drinking  habitsr 
and  a  few  years  later  she  heard  of  his  death  while  working  on  a  rail- 
road. In  the  meantime,  however,  she  had  remarried  one  Patrick 
Nevells,  believing  her  marriage  to  McAvoy  to  have  been  invalid,  accord- 
ing to  her  i*eligion  (Roman  Catholic),  because  solemnized  onlv  by  a 
justice  of  the  peace  and  not  by  anj'  church  celebrant.  Said  Nevells 
died  in  1881. 

The  only  question  in  this  case  appears  to  be  as  to  the  death  of  claim 
ant's  first  husband.  Her  marriage  to  him  by  a  justice  of  the  peace 
was  undoubtedly  legal  and  valid  without  any  ecclesiastical  solemniza- 
tion, whatever  her  religious  views  in  the  matter,  and  her  remarriage 
to  Nevells  was,  equally  without  doubt,  illegal  and  invalid,  as  said 
McAvoy  is  admitted  to  have  been  then  living,  as  no  divorce  from  him 
at  any  time  is  asserted,  and  as  he  had  been  absent  less  than  five  years 
when  she  married  Nevells. 

The  onh'  positive  testimony  as  to  the  death  of  said  Peter  McAvoy  is 
an  affidavit  executed  in  Brussels,  Belgium,  before  the  minister  for 
that  country  of  the  United  States,  by  said  McAvoy's  son,  Thomas, 
who  says  his  father  died  September  9, 1876,  at  Long  Island  City,  N.  Y. 
A  number  of  persons  who  knew  said  McAvoy  also  testify  that  they 
heard  of  his  death  soon  after  claimant  left  him,  and  the  general  belief 
of  the  community  appears  to  be  to  the  same  effect.  The  records  of 
Long  Island  City  fail  to  show  his  death.  Claimant  herself  heard  of 
his  death,  she  says,  while  she  was  living  with  Nevells,  but  is  uncertain 
whether  it  was  reported  to  hav^e  occurred  in  New  York  or  in  Missouri. 
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She  says  he  was  said  to  have  fallen,  while  drunk,  down  an  emljank- 
ment  of  a  railroad  on  which  he  was  employed  as  a  constructionist. 

The  news  of  said  McAvoy's  death  appears  to  have  been  derived 
entirely  from  newspaper  accounts.  Upon  what  knowledge  the  son 
Thomas  testified  is  not  stated  by  him,  and  in  the  final  action  in  March, 
1902,  his  testimony  was  held  to  be  insuflicient  to  warrant  any  change 
of  action  because  he  did  not  state  his  means  of  knowledge  or  give  data 
for  verification  of  his  testimony,  "which  undoubtedly  has  no  better 
basis,"  it  is  stated  in  the  rejection,  ''than  the  rumors  which  the  special 
examination  showed  to  be  insubstantial." 

There  is  reliable  testimony  corroborating  claimant  as  to  j^id 
McAvoy's  drinking  habits,  and,  notwithstanding  her  remarriage  to 
Nevells  while  McAvoy  was  known  to  be  living,  she  is  said  to  be  a 
woman  of  good  repute  in  the  community. 

It  is  seen  that  a  period  of  eleven  years  elapsed  between  the  date  of 
said  McAvoy's  death,  according  to  his  son,  and  claimant's  remarriage 
to  the  soldier,  and  that  the  former  has  not  been  heard  of  since  187t». 
at  the  latest — a  period  of  over  twenty-five  years. 

It  is  believed  that  the  claimant's  marriage  to  this  soldier  was  valid 
under  the  laws  of  the  State  of  New  York,  where  celebrated.  It  waj^ 
entered  into  apparently  in  good  faith,  subsisted  for  many  years,  and 
was  not  questioned  until  after  the  death  of  the  soldier.  In  such  cases, 
there  are  strong  legal  presumptions  and  considerations  of  public  policy 
in  favor  of  such  a  marriage,  and  but  slight  evidence  of  the  prior 
death  or  a  divorce  of  the  former  consort  is  required,  or  either  death 
or  divorce  may  be  presumed.  See  cases  cited  in  Jennette  Burton  (^ 
P.  D.,  31);  Louisa  C.  Germain  (II  P.  D.,  66);  Nora  O'Brien  (12  1\ 
D.,  32). 

There  appears  to  be  no  reason  whatever  for  supposing  said  Peter 
McAvoy  was  alive  at  the  time  of  such  remarriage  by  appellant,  but, 
on  the  contrary,  his  death  many  years  before  appears  to  be  a  matter 
of  common  report  and  general  belief;  and  the  fact  that  this  report 
and  belief  may  be  based  mainly  or  solely  upon  an  alleged  newspaper 
notice  of  his  death  does  not  render  incompetent  or  lessen  the  weight 
of  the  testimony  as  to  the  notoriety  or  generality'  of  this  report  and 
belief;  matters  of  general  notoriety  or  public  rumor  being  provable 
by  newspaper  accounts  thereof  (1  Greenleaf  on  Ev.,  sec.  101;  2  Whar- 
ton's Law  of  Ev.,  sees.  253,  254, 672),  or  such  accounts  being  admissible, 
possibly,  as  res  gestae,  the  weight  thereof  as  evidence  to  be  deter- 
mined by  the  jury  (1  Greenleaf  on  Ev.,  sec.  108;  Jewell  r.  Jewell, 
1  How.,  219). 

Irrespective,  however,  of  the  proof  of  the  fact  of  McAvoy's  death, 
such  fact  may  well  be  presumed  under  the  general  rule  of  the  common 
law  as' to  presumption  of  death,  which,  as  seen  from  numerous  deci- 
sions cited  in  the  case  of  Nora  O'Brien,  supra,  is  fully  recognized  and 
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followed  in  New  York;  although  it  might  be  considered  that  the  fact 
appellant  herself  voluntarily  left  said  McAvoy  would  account  for  his 
prolonged  al)sence  without  being  heard  of  by  her.  While  this  fact 
may  be  true,  the  rule  is  much  broader — it  specifies  an  absence  without 
being  heard  of  "by  those,  if  any,  who,  if  he  had  been  alive,  would 
naturally  have  heard  of  him,''  and  the  presumption  does  not  obtain  if 
"the  circumstances  of  the  case  are  such  as  to  account  for  his  not  being 
heard  of  without  assuming  his  death." 

Certainly  no  reason  whatever  appears  why  others,  besides  appel- 
lant, in  the  communit\^  in  which  said  McAvoy  had  been  resident  should 
not  hear  of  him  if  he  were  livnng,  and  it  seems  likely,  indeed,  that  if 
he  were  living  some  of  these  would  have  heard  of  him  during  the  long 
period  since  he  was  reported  d^ad;  and  certainly  the  circumstances  of 
the  case  fail  to  furnish  any  reasons  sufficient  to  account  for  his  not 
being  heard  of  during  this  period  if  his  death  be  not  assumed. 

The  courts  of  New  York  appear,  however,  to  have  more  usually 
considered  cases  of  ^his  character  under  the  particular  statute^ of  that 
State  which  declares  that  a  remarriage  during  the  lifetime  of  a  former 
consort,  but  after  such  consort  ''shall  have  absented  himself  or  her- 
self"  for  five  successive  years  next  before  such  remarriage,  without 
being  known  by  the  one  remarrying  to  be  living,  is  'Woid  only  from 
the  time  its  nullity  shall  be  pronounced  by  a  court  of  competent 
authority;"  and  under  the  section  of  the  code  of  procedure  declaring 
that  an  action  to  annul  such  a  remarriage  may  be  maintained  by  either 
party  ''during  the  lifetime  of  the  other  or  by  the  former  husband  or 
wife,"  and  the  "  Domestic  Relations  Law"  providing  that  '^actions  to 
annul  a  void  or  voidable  marriage  may  be  brought  only  as  provided  in 
the  code  of  civil  procedure." 

The  court  of  appeals  held  in  the  case  of  Brower  v.  Bowers  (1  Abb. 
Ct.  App.,  214),  an  action  involving  a  question  of  legitimacy,  that  "  there 
can  be  no  doubt"  that  such  a  remarriage  would  Vje  "valid  until 
declared  void  upon  the  application  of  one  of  the  parties  to  the  mar- 
riage or  the  former  husband." 

And  the  Supreme  Court  held  in  the  case  of  Cropsey  v.  McKinney 
(30  Barb.,  47),  that  such  remarriage  in  that  case  was  valid,  for  the 
pui-poses  of  that  action  (one  by  the  assignees  in  bankruptcy  of  the  sec- 
ond husband  against  the  assignees  in  bankruptcy  of  the  wife,  claiming 
her  property  as  his  by  virtue  of  such  remarriage),  although  the  first 
husband,  who,  at  the  time  of  the  remarriage  had  been  absent  and 
unheard  of  by  the  wife  for  five  years,  was  shown  in  said  action  to  be 
then  living;  the  court  holding  also  that  such  a  remarriage,  if  voidable, 
must  be  avoided  during  the  lifetime  of  the  parties,  and  can  not  be 
declared  void  collaterally,  as  was  attempted  to  be  done  in  that  action, 
and  stated  further,  that  if  the  wife  did  know  at  the  time  of  her  remar- 
riage that  her  first  husband  was  then  living,  ''she  not  only  committed 
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a  great  crime  when  she  niarried  McKinney,  but  ha**  added  to  that 
crime  another  great  one  in  these  suits.  A  presumption  that  she  has 
committed  these  crimes  should  not  be  indulged  in  on  slight  grounds." 

The  circumstances  antedating  the  remarriage  in  that  case  were  quite 
similar  to  those  in  this  one.  In  that  case  there  was  a  mutual  sepai-a- 
tion,  and  nearly  two  years  later,  and  a  month  after  the  wife  last  saw 
her  husband,  there  was  a  newspaper  account  of  a  drowned  }x)d\'  Iwing 
found,  the  description  of  which  corresponded  with  his,  and  she  believed 
it  to  be  his,  and  five  years  later  she  remarried.  Her  stor}'  was  said 
to  be  corroborated,  but  that  there  was  also  "a  good  deal  of  testimony" 
that  said  first  husband  had  been  seen  b}'  othei's,  but  not  M'  her  or 
known  of  by  her,  up  to  the  time  of  her  remarriage;  several  years 
after  which,  however,  he  was  shown,  in  that  action,  to  be  alive.  But 
notwithstanding  these  adverse  facts  the  court  held  such  remarriage  to 
be  valid,  so  far  as  that  action  w^as  concerned,  under  the  statute  above 
mentioned. 

This  appellant's  case  does  not  appear  to  be  materially  different,  and 
is,  in  fact,  much  stronger,  her  first  husband  not  being  shown  to  be 
now  alive  or  to  have  been  alive  at  the  time  of  her  marriage  to  the 
soldier,  and  the  party  to  the  second  marriage,  the  soldier,  being  dead, 
and,  as  in  that  action,  this  marriage  being  brought  in  question  only 
collaterally. 

And  it  has  been  repeatedly  held  that  a  remarriage  under  the  circum- 
stances mentioned  in  the  five  year  statute  is. voidable,  merely,  and  not 
void,  and  is  valid  until  declared  null  on  proper  application  to  a  court 
of  competent  jurisdiction,  which,  according  to  the  code  of  procedure, 
must  be  during  the  lifetime  of  the  parties  thereto. 

In  the  case  of  Valleau  v.  Valleau  (6  Paige,  207),  an  action  for  divorce, 
it  was  stated  such  remarriage  was  '^voidable  merely,''  and  that  subse- 
quent cohabitation  with  the  former  consort  prior  to  a  judicial  annul- 
ment of  the  remarriage  would  be  illegal. 

In  Gall  V,  Gall  (114  N.  Y.,  109)  an  action  to  admeasure  dower,  the 
court  of  appeals  say  the  first  marriage  is  suspended  b}'  the  remarriage 
and  "is  not  reinstated  by  the  return  of  the  absentee,  ♦  *  *,  The 
first  marriage  ceases  to  be  binding  until  one  of  the  parties  to  the  sec- 
ond marriage  procures  a  decree  pronouncing  the  second  marriage 
void." 

And  particularly  in  the  case  of  Jones  v,  ZoUer  (29  Hun,  551),  the 
status  of  such  remarriages  was  fully  considered  under  the  several  laws 
relative  thereto,  and  it  was  held  that  "the  latter  part  of  this  section 
(5)  in  its  words  of  exception  saves  from  the  terms  of  its  inhibition 
such  second  marriages  as  fall  within  the  permissive  terms  of  section  6," 
said  section  5  declaring  void  all  remarriages  when  a  husband  or  wife 
is  living,  "except  in  the  case  provided  for  in  the  next  section,''  which 
IS  the  "five-year  statute"  under  consideration;  and  the  court  quoted 
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with  approval  the  statements  in  GriflSn  v.  Banks  (24  How.,  215),  an 
action  involving  the  same  remarriage  in  issue  in  Cropsey  r.  McKinney, 
supra,  that  such  remarriage  ''has  the  same  force  and  effect  as  if  when 
it  was  solemnized  McCollum  (the  first  husband)  was  not  alive,"  and 
was  as  "legal  in  its  origin  and  continuance  as  any  other  marriage." 

The  court  in  this  case  (Jones  v,  ZoUer)  referred  specially  to  section 
36  of  the  Revised  Statutes,  stating  that  under  that  section  an  applica- 
tion to  annul  such  second  marriage  might  be  brought  "in  the  lifetime 
of  the  other'"  by  either  of  the  parties  of  the  first  consort,  and  that 
nothing  in  that  section  or  in  section  37  or  section  9  warrants  any  other 
construction  of  said  section  6. 

In  White  ?'.  Lowe  (1  Redf.,  376)  the  court  say,  as  to  section  6: 

To  prevent  the  marriage  being  absolutely  void,  the  Revised  Statutes  changed  this 
rule  (as  to  remarriage  during  a  consort*8  life  being  void)  and  made  the  marriage 
voidable  only  (Reviser's  notes,  3  Rev.  Stat,  Ind.  Ed.,  660).  It  is  to  Ihj  assumed  that 
the  legislature  in  changing  the  law  meant  to  place  such  marriages  on  the  same  foot- 
ing as  all  other  voidable  marriages.  That  is  the  inference  from  the  act.  *  *  * 
If  not  declared  void  it  remains  good  and  valid  for  all  purposes. 

And  in  that  case  (an  action  for  dower)  it  was  contended  that  as  the 
wife  absented  herself  and  remarried,  such  remarriage  was  not  within 
this  statute;  but  the  court  held  that  the  words  used  in  that  statute, 
*' shall  have  absented  himself,"  meant  and  were  intended  the  same  as 
the  words  ''shall  have  been  absent,"  used  in  the  prior  statute,  and  that 
•"the  fact  alone  of  absence,  the  one  from'  the  other,  for  the  specified 
time,  without  knowlecjge  of  the  other  living,  will  bring  the  party 
within  the  statute." 

In  Taylor  r.  Taylor  (25  Misc.,  566)  the  court  say: 

If  she  (the  plaintiff,  suing  for  separation)  honestly  acted  under  the  supposition 
that  Dennis  (who  had  absented  himself  for  five  successive  years  without  being  known 
by  the  plaintiff  to  be  living  dunng  that  time)  was  dead,  she  is  protected  by  the 
statute,  an(i  the  marriage  is  voidable  merely— in  other  words,  not  void  until  so  pro- 
nounced by  a  court  of  competent  authority. 

And  in  that  case  the  court  also  held  that  such  remarriage  could  not 
be  annulled  in  that  action  as  a  counter  claim  b}^  the  second  husband. 

From  these  many  decisions  by  the  court*  of  New  York  it  can  not  be 
doubted  that  this  appellant\s  marriage  to  the  soldier  was  legal  and 
valid,  and  that  it  must  be  so  held  herein,  even  were  McAvoy  in  fact 
now  alive,  under  the  act  of  Congress  of  August  7,  1882,  providing 
that  marriages  ''shall  be  proven  in  pension  cases  (with  one  exception) 
to  be  legal  marriages  according  to  the  law  of  the  place  where  the 
parties  i-esided  at  the  time  of  marriage  or  at  the  time  when  the  right 
to  pension  accrued." 

The  action  appealed  from  is  reversed,  and  you  will  readjudicate  the 
claim  accordingly. 
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marriage—evidence— presumption  of  death— impediment. 
Elizabeth  Adams  (widow). 

The  only  testimony  as  to  claimant's  first  marriage  and  as  to  that  husband's  death 
being  her  own  statement,  which  shows  also  that  his  death  was  prior  to  her 
second  marriage,  she  appearing  to  be  a  woman  of  good  reputation,  and  no  further 
testimony  appearing  to  be  procurable,  she  is  held  to  have  satisfactorily  establishwi 
her  capacity  to  remarry. 

Her  second  marriage  is  shown  of  record;  also  a  third,  to  the  soldier,  three  ye«u^ 
later,  and  subsequent  to  the  reported  death  in  England  of  her  second  husband, 
but  the  only  testimony  as  to  the  death  of  her  second  husband  is  her  own  state- 
ment, none  other  appearing  to  be  procurable.  She  and  soldier  cohabited  a!» 
husband  and  wife  until  his  death  nearly  thirty  years  after  their  marriage,  with 
no  further  news  of  her  second  husband. 

Held:  Assuming  her  formal  marriage  to  the  soldier  was  invalid  and  void,  the  prior 
death  of  her  second  husband  not  being  satisfactorily  established  by  proof,  that 
the  latter's  death  may  be  presumed  under  the  general  rule  as  to  presiimption  of 
death,  and  that  there  was  a  valid  common-law  marriage  subsequent  to  the  seven- 
year  period  mentioned  in  said  rule. 

Assistant  Secretm^y  F.  Z.  Campbell  to  the  Commissioner*  of  Ptmmon^. 

April  2^,  1902. 

This  appellant,  Elizabeth  Adams,  on  December  11, 1896,  filed  a  claim. 
No.  644746,  for  pension  under  the  act  of  June  27,  1890,  as  widow  of 
Arthur  A.  Adams,  who  was  a  member  of  Company  G,  One  Hundred 
and  Twent3'-first  Ohio  Infantry  (transferred  to  Company  J,  Twenty- 
second  Veteran  Reserve  Corps)  from  December  7,  1863,  to  June  23^ 
1865,  and  who  died  October  21,  1896. 

Said  claim  was  rejected  in  April,  1898,  on  the  ground  "that  the 
claimant  is  unable  to  prove  the  legalit}^  of  her  marriage  to  the  soldier 
in  1868,  she  having  been  married  to  Thomas  Woolcock  June  15,  1865, 
from  whom  she  was  never  divorced,  and  whose  death  she  is  unable  to 
prove." 

On  Octoter  30,  1899,  she  filed  this  appeal,  contending  that  the  death 
of  her  former  husband  should  be  presumed,  and  that  rejection  was 
erroneous  because  she  was  not  given  time  or  opportunity  to  search  for 
further  evidence,  or  "the  benefit  of  a  special  examination  to  fully 
investigate  and  show  the  bottom  facts  in  the  case." 

There  is  record  evidence  herein  of  appellant's  two  marriages,  men- 
tioned, first  as  Elizabeth  Wright  to  Thomas  Woolcock,  June  15,  1865, 
and  next,  as  Elizabeth  "Wilcox"  to  the  soldier,  July  31,  1868:  both 
in  the  State  of  Ohio,  and  in  the  same  county,  Knox.  There  is  no  other 
evidence  as  to  marriage,  either  of  herself  or  of  soldier,  except  her  own 
statement  contained  in  a  lengthy  affidavit  filed  April  11, 1899,  and  the 
reply  of  the  clerk  of  the  court  of  Richland  Count}^  Ohio,  that  there  is 
no  record  there  of  any  marriage  between  appellant  and  one  Eugfene 
Wright. 
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She  states  in  this  affidavit  that  her  maiden  name  was  Nixon;  that  in 
1S63  she  became  acquainted  with  said  Eugene  Wright,  who  clainied  to 
be  a  Union  soldier  on  ''French  furlough,"  and  who  was  visiting  his 
grandparents  2  miles  from  her  home;  tnat  he  proposed  marriage  to  her, 
but  as  her  parents  opposed  it  he  induced  her  to  elope  with  him,  and  they 
were  married  in  Mansfield,  Richland  County,  Ohio,  by  ceremony,  and 
lived  together  for  seven  months  in  Beaver,  Allen  County,  Ohio,  when 
he  reenlisted,  and  she  heard  no  more  of  him  until,  at  the  close  of  the 
war,  his  father  came  to  her  at  her  parents'  house  and  told  her  he  was 
dead  and  had,  on  his  deathbed,  confessed  that  their  marriage  was  a 
mock  one,  and  requested  his  father  to  look  after  her;  that  she  was  so 
filled  with  sorrow  over  this  news  as  to  their  marriage  that  she  kept  it 
both  from  her  parents  and  from  her  daughter,  the  issue  of  such  mar- 
riage, and  now  a  married  woman  and  her  next-door  neighbor;  that 
she  did  not  reveal  in  this  claim  the  invalidity  of  that  marriage  until 
called  upon  for  evidence,  but  now  does  so  upon  the  advice  of  her  attor- 
ney that  all  fact«  and  the  whole  truth  must  appear  herein,  and  in  order 
to  explain  the  record  showing  that  when  remarried  in  1865  to  said 
Thomas  Wilcox,  or  Wolcox,  as  he  spelled  it,  she  gave  her  name  as 
^*  Wright,"  in  order  to  keep  the  secret  of  the  fraudulent  character  of 
her  marriage  to  said  Wright;  that  two  months  after  her  marriage  to 
Wilcox  he  deserted  her,  alleging  he  must  go  to  England  to  settle  up 
and  return  with  the  proceeds  of  an  estate  left  him;  that  shortly  after 
he  went  to  England  she  received  a  letter  from  one  Dunbar,  claiming 
to  be  a  cousin  of  said  Wilcox,  saying  the  latter  had  died,  and  hearing 
nothing  more  of  him,  in  1868  she  married  the  soldier,  with  whom  she 
lived  until  his  death,  a  period  of  twenty-eight  years;  that  she  can  not 
produce  said  Dunbar's  letter,  as  on  her  marriage  to  the  soldier  they, 
by  mutual  agreement,  destroyed  all  their  correspondence  with  others; 
that  the  grandparents  of  said  Eugene  Wright  are  dead,  and  that  she 
has  never  heard  since  of  Reuben  Wright,  the  father  of  said  Eugene 
Wright,  whose  residence  was,  she  thinks,  St.  Paul,  Minn.;  and  that 
she  has  no  means  of  tracing  said  Wilcox  and  proving  his  death.  She 
now  resides  in  California. 

Appellant  has  given  in  this  affidavit,  evidently  prepared  bv  hor 
attorney  with  great  care,  an  apparently  true  and  candid  statement. 
She  appears  to  have  contracted  each  marriage  in  good  faith,  each 
remarriage  only  after  apparently  authentic  information  of  the  death 
of  the  former  husband,  and  to  have  cohabited  with  the  soldier  as  his 
wife  for  a  long  period  of  j^ears,  without  any  news  of  either  of  her 
former  husbands,  or  any  question  being  raised  until  now  as  to  the 
validity  of  her  marriage  to  the  soldier.  There  is  nothing  in  the  case 
to  show  that  either  of  her  former  husbands  has  been  heard  of  since  his 
reported  death,  and  nothing  to  cast  any  suspicion  upon  claimant's 
story  as  to  the  reported  death  of  each.     On  the  contrary,  as  stated, 
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her  statement  appears  to  be  candid  and  truthful,  as  well  as  reasonaMe 
and  consistent.  Her  concealment  as  to  the  alleged  fraudulent  charac- 
ter of  her  first  marriage  was  natural  under  the  circumstances,  and  no 
good  reason  appears  why  she  should  then,  or  until  the  filing  of  this 
claim,  have  made  any  revelations  in  the  matter,  or  why  an}'  further 
publicity  need  now  be  given  it.  And,  as  the  only  evidence  of  that 
marriage  is  her  own  statement,  which  shows  also  that  that  husband 
died  prior  to  her  marriages  to  Wilcox  and  the  soldier,  no  further  con- 
sideration need  be  given  it  herein;  for,  if  her  statement  be  accepted 
as  to  the  one  fact,  it  must  also  as  to  the  other  (see  Sarah  Buchanan.  10 
P.  D.,  423);  thus,  taking  it  as  a  whole,  showing  her  capacity  to 
remarry. 

Her  marriage  to  Wilcox,  therefore,  would  appear  to  have  been 
legal  and  valid,  and  in  order  to  show  a  valid  marriage  to  the  soldier 
the  death  or  divorce  of  Wilcox  must  be  either  proved  or  presumed. 
His  death  at  any  time  appears  to  be  not  susceptible  of  direct  proof, 
and  the  general  rule  of  the  common  law  as  to  the  presumption  of 
death  does  not  attach  until  a  party  has  been  absent  for  a  period  of 
seven  years  unheard  of  b}^  those,  if  any,  who  would  naturally  hear  of 
him  if  living,  and  unless  the  circumstances  of  the  case  are  such  as  not 
otherwise  to  account  for  such  absence  than  by  assuming  death. 

It  was  held  in  the  case  of  Rice  v.  Lumley  (10  Ohio  St.,  596)  that— 

When  a  man  leaves  his  home  or  usual  place  of  residence  and  goes  to  parts  unknown 
and  is  not  heard  of  or  known  to  be  living  for  the  period  of  seven  years,  the  legal 
presumption  arises  that  he  is  dead. 

And  in  the  case  of  Rosenthal  v.  Mayhugh  (33  Ohio  St.,  155)  the 
court  say: 

The  facts  of  this  case  show  a  permanent  almndonment  of  the  wife  and  a  refusal  to 
support  her  and  his  children  longer.  It  was  a  separation  de  facto.  For  more  than 
eight  years  the  state  of  coverture  had  in  fact  ceased,  and  she  was  left  more  helpless 
than  a  feme  sole.  He  did  all  that  was  in  his  power  to  divorce  himself  from  her,  and 
to  invest  her  with  power  to  act  for  herself.  He  was  absent  and  unheard  of  for  more 
than  seven  years.  This  raises  a  presumption  that  he  was  dead.  *  *  *  This  pre- 
sumption arises  as  well  where  the  husband  has  gone  to  another  State  of  t^iis  Union 
as  where  he  has  gone  to  a  foreign  country. 

From  these  decisions  it  is  apparent  that  said  Wilcox  may  be  pre- 
sumed to  be  dead,  but  as  this  presumption  does  not  attach  until  seven 
years  shall  have  elapsed  since  the  party  was  last  heard  of,  he  must  be 
presumed  to  have  been  alive  at  the  time  of  appellant's  marriage  to  the 
soldier,  which  was  probably  two  years  only  after  said  Wilcox's  reported 
death  and  only  three  years  after  her  marriage  to  the  latter. 

In  some  States,  in  order  to  sustain  a  remarriage  thus  entered  into 
in  good  faith  within  the  period  of  seven  years,  the  death  of  a  former 
consort  is  presumed  to  have  occurred  prior  to  such  remarriage,  but  no 
decision  of  the  Ohio  courts  so  holding  has  been  found  on  a  careful 
search  of  the  reports. 
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Such  remarriage  in  this  case,  however,  may  be  sustained  upon 
another  ground,  viz,  by  presuming  a  common-law  marriage  subsequent 
to  the  seven-year  period  mentioned,  common-law  marriages  being 
valid  in  the  State  of  Ohio  (Fredricka  Kent,  10  P.  D.,  211),  and  pre- 
sumable even  when  cohabitation  was  confessedly  illicit  at  inception,  as 
in  the  case  of  Swartz  v.  State  (13  Ohio  C.  C,  62),  in  which,  as  stated 
in  the  case  of  Fredricka  Kent,  it  appears  that  Swartz  formerly  had 
illicit  relations  with  one  Henrietta,  but  that  later  on  they  assumed  the 
relation  of  man  and  wife,  evidenced  only  by  reputation,  cohabitation, 
and  declarations,"  and  such  marriage  so  established  was  held  to  have 
been  valid. 

If  a  lawful  marriage  might  thus  be  presumed,  and  in  a  criminal- 
action  for  bigamy,  when  the  parties  had  begun  their  cohabitation 
meretriciously,  how  much  greater  reason  exists  for  presuming  a 
lawful  marriage  in  a  case  like  the  present,  where  the  parties  began 
cohabitation  in  entire  good  faith,  were  matrimonially  and  not  mere- 
triciously inclined,  continued  such  bona  fide  relations  for  a  long  period 
of  years,  and  the  validity  of  which  has  been  entirely  unquestioned 
until  after  the  death  of  one  of  them. 

The  court  in  that  case  cited  with  approval  the  case  of  Yates  v. 
Houston  (3  Tex.,  433),  wherein  the  court  first  allowed  the  presump- 
tion of  the  death  of  the  first  wife  to  attach,  and  then,  from  the  con- 
tinuation thereafter  of  the  cohabitation  begun  under  the  prior  invalid 
marriage,  presumed  a  subsequent  valid  confirmation  of  such  marriage. 

In  the  case  of  Fredricka  Kent,  supra,  the  Department  held,  upon  the 
authority  of  said  case  of  Swartz  ^\  State,  that  a  valid  common-law 
marriage  to  Fredricka  subsequent  to  a  divorce  of  the  soldier  in  that 
case  from  a  former  wife  was  presumable,  the  formal  marriage  to  Fred- 
ricka having  been  prior  to  such  divorce,  and  likewise  in  this  case  is  a 
valid  common-law  marriage  to  this  soldier  presumable  subsequent  to 
the  peried  of  seven  years  from  the  time  said  Wilcox  was  last  heard  of, 
during  which  period  of  over  twenty  years  appellant  and  soldier  lived 
together  as  husband  and  wife,  intended  and  believed  themselves  to  be 
such,  and  were  fully  recognized  as  such  by  the  community. 

It  is  held  accordingly  that  there  was  a  lawful  and  valid  marriage 
existing  between  appellant  and  the  soldier  at  the  time  of  his  death,  and 
that  she  is  his  lawful  widow.  Nothing  apparently  is  to  be  gained  by 
a  special  examination,  and  there  appear  to  be  no  suspicious  circum- 
stances in  the  case.  The  action  appealed  from,  therefore,  is  reversed, 
and  you  will  readjudicate  the  claim  accordingly. 
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restoration— act  of  march  3,  1901— remarriage— \nik)ws. 

Henrietta  Eldridge  (widow). 

As  the  claimant  has  never  received  a  pension  and  is  not  entitled  to  one  under  exist- 
ing  law,  the  act  of  March  3,  1901,  conferred  no  benefit  upon  her. 

Assistant  Secretary  F,  Z.  Camphell  to  tfie  Co7)imission£i'  of  PensHmti. 

April  25,  1902. 

The  Department  has  considered  the  appeal  filed  January  15,  19i»:^, 
from  the  action  of  the  Pension  Bureau  adverse  to  the  claim  of  Henrietta 
How  (formerl}'  Eldridge)  for  pension  as  the  widow  of  Rodney  E. 
Eldridge,  who  served  during  the  war  of  the  rebellion  as  a  private  in 
Company  A,  Twenty -third  Michigan  Infantiy. 

The  said  soldier  was  killed  while  in  the  service  and  line  of  duty, 
September  18, 1864,  leaving  a  widow  (the  appellant)  and  three  children 
under  16  years  of  age.  The  widow  filed  an  application  for  pension, 
under  the  provisions  of  the  act  of  eluly  14,  1862,  on  January  9,  1S65. 
While  her  application  was  still  pending  she  remarried,  October  11. 
1865,  taking  for  a  husband  one  Nathan  Ross.  An  application  on  behalf 
of  the  minor  children  was  filed  by  their  duly  constituted  guardian  Feb- 
ruary 18, 1866,  and  on  April  10, 1866,  a  certificate  was  issued  granting 
them  pension  at  the  rate  of  $8  per  month,  commencing  from  the  date 
of  the  soldier's  death.  On  March  9, 1867,  a  new  certificate  wac^  issued 
allowing  an  additional  pension  of  $2  per  month  for  each  child,  com- 
mencing July  25,  1866,  in  accordance  with  the  provisions  of  an  act  of 
Congress  approved  on  that  date.  The  youngest  child  became  16  years 
of  age  November  9,  1875,  and  all  pension  then  ceased.  On  December 
15, 1873,  the  appellant  ol)tained  a  divorce  from  Nathan  Ross  by  reason 
of  his  having  been  sentenced  to  State's  prison,  and  on  June  20,  1874, 
she  was  united  in  marriage  to  one  Emory  How.  How  died  ilay  2S, 
1898,  since  which  date  she  has  remained  a  widow.  December  7,  1901, 
she  applied  for  ''restoration"  of  pension  under  the  provisions  of  the 
act  of  March  3,  1901.  Her  application  was  rejected  on  the  ground 
that  having  remarried  in  1865,  without  completing  her  claim,  and  pen- 
sion having  been  subsequently  paid  to  the  minor  children  from  the 
date  of  the  soldier's  death,  there  was  no  law  under  which  she  could  bt* 
pensioned.  From  that  action  she  appeals,  being  unable  to  understand 
why  she  is  not  entitled  under  the  act  of  March  3, 1901,  which  expressly 
states  that  ''the  remarriage  of  any  widow  *  *  *  entitled  to  ix?n- 
sion  shall  not  bar  her  right  to  such  pension  to  the  date  of  her 
remarriage,"  etc. 

The  full  text  of  the  act  is  as  follows: 

Be  it  enacted  hy  the  Senate  and  IIotif<e  of  Representatives  of  the  United  States  of  America 
171  Congress  assembled ^  That  section  forty-seven  hundred  and  eight  of  the  laws  of  the 
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United  States  governing  the  granting  of  army  and  navy  pem^ions  be,  and  the  same 
is,  amended  to  read  as  follows: 

The  remarriage  of  any  widow,  dependent  mother,  or  dependent  sif^ter  entitled  to 
pension  shall  not  bar  her  right  to  such  i)ension  to  the  date  of  her  remarriage,  whether 
an  application  therefor  was  filed  before  or  after  such  marriage;  but  on  the  remar- 
riage of  any  widow,  dependent  mother,  or  dei:>endent  sister  having  a  iHjnsion  such 
pension  shall  cease:  Provided,  however.  That  any  widow  who  was  the  lawful  wife 
of  any  officer  or  enlisted  man  in  the  Army,  Navy,  or  Marine  Corps  of  the  United 
States  during  the  period  of  his  service  in  any  war,  and  whose  name  was  placed  or 
shall  hereafter  be  placed  on  the  pension  roll  l)ecau8e  of  her  husband's  death  as  a 
result  of  the  wound  or  injury  received  or  disease  contracted  in  such  military  or  naval 
service,  and  whose  name  has  been  or  shall  hereafter  be  dropped  from  said  pension 
roll  by  reason  of  her  marriage  to  another  person  who  has  since  died  or  shall  here- 
after die,  or  from  whom  she  has  been  heretofore  or  shall  l)e  hereafter  divorced  upon 
her  own  application  and  without  fault  on  her  part,  and  if  she  is  without  means  of 
support  other  than  her  daily  lalx>r,  as  defined  by  the  acts  of  June  twenty-seventh, 
eighteen  hundred  and  ninety,  and  May  ninth,  nineteen  hundred,  shall  be  entitled 
to  have  her  name  again  ])lace(l  on  the  pension  roll  at  the  rate  now  provided  for 
widows  by  the  acts  of  July  fourteenth,  eighteen  hundred  and  sixty-two,  March 
third,  eighteen  hundred  and  seventy-three,  and  March  nineteenth,  eighteen  hundred 
and  eighty-six,  such  pension  to  conmience  from  the  date  of  filing  of  her  application 
in  the  Pension  Bureau  after  the  approval  of  this  act:  And  provided  further,  That 
where  such  widow  is  already  in  receipt  of  a  pension  from  the  United  States  she  shall 
not  be  entitle<l  to  restoration  under  this  act:  And  provided  further,  That  where  the 
pension  of  said  widow  on  her  second  or  subsequent  marriage  has  accrued  to  a  help- 
less or  idiotic  child  or  a  child  or  children  under  the  age  of  sixteen  years  she  shall 
not  l)e  entitled  to  restoration  under  this  act  unless  said  helpless  or  idiotic  child  or 
child  or  children  under  sixteen  years  of  age  be  then  a  member  or  members  of  her 
family  and  cared  for  by  her,  and  upon  the  restoration  of  said  widow  the  payment  of 
pension  to  said  child  or  children  shall  cease. 

Sec.  2.  No  claim  agent  or  other  |)erson  shall  be  entitled  to  receive  any  compen- 
sation for  services  in  making  application  for  pension  under  this  act. 

Approved  March  3,  1901. 

It  will  be  seen  that  the  act  does  not  contain  any  grant  of  original 
pension,  but  provides  only  for  the  restoration  of  pension  in  certain 
cases  wherein  pension  which  had  been  or  might  be  thereafter  granted 
pursuant  to  other  laws  had  terminated,  or  should  thereafter  terminate, 
by  reason  of  the  remarriage  of  the  beneficiary.  The  appellant  seems 
to  have  realized  this  fact  when  she  filed  her  application,  as  said  appli- 
cation is  entitled  a  ^'Widow's  declaration  for  restoration  of  pension," 
and  contains  the  averment  that  she  "'  was  a  pensioner  during  the  time 
«he  remained  soldier's  widow."  As  a  matter *of  fact,  however,  she 
was  never  a  pensioner.  The  question  to  be  considered  is  whether  she 
i.s  entitled  to  pension  under  any  existing  law. 

Section  2  of  the  act  of  July  14, 1862,  under  which  her  original  appli- 
cation was  filed,  provided: 

That  if  any  officer  or  other  person  named  in  the  first  section  of  this  act  has  died 
since  the  4th  day  of  March,  1861,  or  shall  hereafter  die,  by  reason  of  any  wound 
received  or  disease  contracted  while  in  the  service  of  the  United  States  and  in  the  line 
of  duty,  his  widow,  or  if  there  he  no  widow,  his  child  or  children  under  16  years  of 
age,  shall  l>e  entitled  to  receive  the  same  pension  as  the  husband  or  father  would 
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have  been  entitled  to  had  he  been  totally  disabled,  to  commence  from  the  death  of 
the  husband  or  father  and  to  continue  to  the  widow  during  her  widowhoo*!  or  to 
the  child  or  children  until  they  severally  attain  the  age  of  16  years  and  no  longer. 

By  the  seventh  section  of  the  act  of  July  4, 1864,  it  was  provided: 

That  on  the  remarriage  of  any  widow  receiving  a  pension,  such  pension  shall  ter- 
minate, and  shall  not  be  renewed  should  she  again  become  a  widow. 

By  section  4  of  the  act  of  March  3,  1865,  entitled  ''An  act  supple- 
mentary to  the  several  acts  relating  to  pensions,"  it  was  enacted: 

That  if  any  oflScer  or  other  person  named  in  the  first  section  of  an  act  entitle*! 
"An  act  to  grant  pensions,"  approved  July  14,  1862,  has  died  since  the  4th  <iayof 
March,  1861,  or  shall  hereafter  die  by  reason  of  any  wounds  rec^eived  or  <iiHeaj«e 
contracted  while  in  the  service  of  the  United  States  and  in  the  line  of  duty,  hU 
widow,  or  if  there  be  no  widow  or  in  case  of  her  death  or  remarriage  without  i»ay- 
ment  to  her  of  any  part  of  the  pension  hereinafter  mentione<l,  his  child  or  children 
under  16  years  of  age  shall  be  entitled  to  receive  the  same  pension  as  the  husban«i 
or  father  would  have  been  entitled  to  under  said  act  had  he  been  totally  disabled,  to 
commence  from  the  death  of  the  husband  or  father  and  to  continue  to  the  widtw 
during  her  widowhood  or  to  the  child  or  children  until  they  severally  attain  to  tlie 
age  of  16  years  and  no  longer:  I^videdj  That  when  such  pension  has  been  or  shall 
hereafter  be  paid  to  the  widow  such  child  or  children  phall  only  be  entitle«l  t<> 
receive  the  pension  to  commence  from  the  death  or  marriage  of  such  widow  and  (to) 
continue  as  aforesaid:  Ih-ovided  further,  That  nothing  herein  contained  shall  be  con- 
strued to  repeal  or  modify  the  tenth  section  of  an  act  entitled  '*An  act  supplementary 
to  *An  act  to  grant  pensions,'  approved  July  14,  1862,"  approved  July  4,  1864,  and 
said  section  is  hereby  declared  to  be  in  full  force  and  effect  in  all  cases  arising  un<ler 
this  act  to  which  said  S|ection  is  apphcable,  saving  and  excepting  such  cases  a<?  are 
embraced  in  the  prec^ling  proviso. 

So  stood  the  law  at  the  time  the  pension  was  granted  to  the  children 
of  the  soldier,  Rodney  Eldridge,  in  April,  1866.  Its  provisions,  so 
far  as  the}'  are  applicable  to  this  case^  may  be  briefly  recapitulated  as 
follows: 

1.  If  the  soldier  left  a  widow  she  was  entitled  to  the  pension  to 
which  he  would  have  been  entitled  if  totally  disabled,  commencing 
from  the  date  of  his  death  and  continuing  during  her  widowhood:  but 

2.  If  the  widow  remarried  without  receiving  any  part  of  such  pen- 
sion, then  the  soldier's  child  or  children  under  16  years  of  age  (if  any 
there  were)  became  entitled  thereto  to  the  exclusion  of  the  widow. 

As  the  appellant  remarried  in  October,  1865,  without  receiving  any 
part  of  the  pension  to  which  she  would  have  been  otherwise  entitled, 
the  minors  were  properly  pensioned  from  the  date  of  the  soldier's 
death,  and  her  pensionable  rights  were  extinguished. 

If  the  pension  had  not  been  paid  to  the  minors  for  the  period  from 
the  date  of  the  soldier's  death  to  the  date  of  the  widow's  remarriage  it 
might  now  be  paid  to  the  appellant  by  virtue  of  changes  in  the  law 
made  since  1865;  but  having  been  paid  in  accordance  with  the  law  at 
that  titne  she  hiis  no  title,  as  the  law  does  not  authorize  the  payment  of 
two  pensions  for  the  same  period  on  account  of  the  death  of  the  same 
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soldier.  As  she  has  never  received  a  pension  and  has  no  title  to  one 
under  existing  law,  the  act  of  March  3,  1901,  conferred  no  benefit  upon 
her.     The  action  of  the  Bureau  is  affirmed. 


disability— rate— act  june  »7,  180o-8upport. 

Edward  L.  Hobart. 

As  appellant  is  disabled  from  all  causes  of  a  permanent  character,  not  due  to  vicious 
habits,  in  a  degree  rendering  him  unable  to  earn  a  full  support  by  manual  labor, 
he  is  entitled  to  a  rating  under  section  2  of  the  act  of  June  27,  1890. 

xUslatant  Secretary  y.  Z.  Camjihell  to  the  Cofn/HiJisiofier  of  Pe7)jfi(mSy 

Ajrril  26.  1902, 

Edwin  L.  Hobart,  who  served  in  Company  D,  Twenty -eighth  Illinois 
Infantry,  from  August  3,  1861,  to  July  30,  1864,  when  transferred  to 
Fifty -eighth  United  States  Colored  Infantry,  where  he  served  as  first 
sergeant,  second  lieutenant,  and  first  lieutenant,  to  April  30, 1866,  filed 
claims  for  pension  under  the  second  section  of  the  act  of  June  27, 
1890,  on  Julv  23, 1890,  July  26, 1894,  November  26,  1897,  and  June  13, 
lJ*nO,  which  claims  were  rejected  January  24, 1893,  February  23, 1894, 
November  22,  1899,  and  November  23,  1900. 

He  claimed  pension  on  account  of  disability  of  a  permanent  character 
from  loss  of  teeth  from  scurvy,  lumbago,  rheumatism,  sunstroke,  and 
debility  from  age. 

From  the  rejection  of  November  22, 1899,  on  the  ground  that  claimant 
was  not  disabled  for  manual  labor  in  a  degree  pensionable  under  said 
act  of  June  27, 1890,  he  appealed,  December  6,  1899,  but  on  June  15, 
1900,  he  filed  in  your  Bureau  a  withdrawal  of  said  appeal  pending 
action  on  his  claim  filed  June  13, 1900,  which  last-mentioned  claim  was 
rejected,  as  above  stated,  November  23,  1900,  on  the  same  ground  as 
was  the  preceding  claim,  from  which  rejection  the  attorneys  in  the 
claim  appealed,  February  6,  1901,  assigning  the  following  as  error: 

1.  Error  on  the  part  of  the  Commissioner  of  Pensions  in  failing  to  duly  consider 
thoee  physical  infirmities  of  a  permanent  character  not  due  to  applicant's  own  vicious 
habits,  the  existence  of  which  and  the  degree  to  which  he  is  disablecl  thereby  is 
phown  in  the  report  of  the  examining  board  at  Denver,  Colo.,  who  examined  appli- 
cant under  date  of  August  3,  1900. 

2.  Error  on  the  part  of  the  Commissioner  of  Pensions  in  failing  to  apply  to  this 
ca*e  the  instructions  of  the  Secretary  of  the  Interior  l)earing  date  of  June  30,  1900, 
and  which  are  in  terms  as  follows: 

"Giving  attention  now  to  that  portion  of  the  section  which  in  the  original  and 
amended  forms  is  expressed  in  somewhat  different  wonls,  it  is  clearly  commanded 
that  each  and  every  mental  or  physical  infirmity  of  a  permanent  character,  not  the 
result  of  the  applicant's  own  vicious  habits,  shall  be  duly  considered  and  his  right 
to  a  pension  and  the  rate  thereof  shall  be  determined  by  the  degree  to  which  all  of 
these  infirmities,  whether  minor  or  serious,  when  considered  together,  render  him 
liable  to  earn  a  supjjort  by  manual  labor." 
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As  said  withdrawal  of  claimant's  appeal  of  December  6,  1899,  was 
not  reported  to  the  Department  for  dismissal,  and  said  appeal  had  not 
been  dismissed  when  the  last  appeal  was  filed,  the  two  were  consoli- 
dated under  one  docket  number. 

Under  the  claims  to  which  the  appeals  relate,  appellant  was  exam- 
ined by  boards  of  examining  surgeons  at  Denver,  Colo.,  who  make  the 
following  reports,  viz:    Under  date  of  November  16,  1898 — 

Pulae  rate,  72;  respiration,  16;  temperature,  98|;  height,  6  feet  1}  inches;  weight, 
180  poundp;  age,  54  years.  Has  lost  all  teeth;  gums  are  atrophied.  This  conditifm 
is  very  probably  the  result  of  scurvy;  has  numerous  scars  on  lower  limbs  of  old 
ulwrs,  prol>al)ly  of  scorbutic  origin. 

Claimant  is  tender  over  lumbar  nmscles  upon  pressure,  and  we  })elieve  he  suffers 
from  lumbago;  back  stiff  in  stooping;  no  other  evidence  of  rheumatism  excepting 
allege<l  pain  in  muscles  of  left  ann;  no  crepitation,  limitation  of  motion,  or  swelling 
of  any  joints. 

Heart  normal  in  size,  apex  beat  seen  and  felt  in  fifth  interspace;  no  murmur, 
^lema,  or  cyanosis;  pulse,  standing,  84;  after  exercise,  96. 

No  objective  evidence  of  sunstroke. 

No  further  disability  or  evidence  of  vicious  habits  found.  Claimant,  in  our  opinion, 
is  entitled  to  a  ten-eighteenth  rating  on  loss  of  teeth,  aa  a  result  of  8cur\-y,  four- 
eighteenths  on  lumbago,  but  no  rating  on  rheumatism  or  sunstroke.  T.  G.  Hughes, 
president;  S.  D.  Van  Meter,  secretary;  Frank  Dulin,  treasurer. 

Under  date  of  August  3,  1900— 

Pulse  rate,  64,  72,  81;  respiration,  20,  22,  24;  temperature,  98.4;  height,  6  feet  IJ 
inches;  actual  weight,  180  pounds;  age,  55  years.  Point  and  area  of  aj^ex  impuW 
in  the  left  fifth  interspace  three-fourth  inch  internal  to  the  mammary  line  and  evi- 
dent to  palpation  only.  Area  of  cardiac  dullness  normal,  rhythm  regular,  free,  and 
sounds  normal,  ,no  murmurs,  hyi)ertrophy,  dilatation,  dyspnoea,  a»dema,  or  cyanosis. 
No  rate.  Measurement  of  chest  at  rest,  37  inches;  full  inspiration,  38 J  inches;  full 
expiration,  36  inches;  symmetrical,  no  rales,  normal  vesicular  murmur  and  resonance. 
No  rate.  Crepitation  well  marked  in  both  shoulders,  with  moderate  tendernesi*; 
well-marke<l  tenderness  in  both  lumbar  regions;  aside  from  this  no  swelling  or 
enlargement,  stiffness  or  limitation  of  motion,  atrophy  or  contractions  of  muscle?  or 
temhms.  Rate,  four-eighteenths.  Claims  to  have  suffered  with  scurvy  in  1862,  all 
teeth  are  gone,  but  the  alveolar  processes  are  intact.  Wears  artificial  denture,  both 
in  upper  and  lower  jaws.  No  rate.  Has  slight  continuous  headache,  and  states  that 
memory  is  poor;  there  is  marked  intolerance  of  heart,  with  occasional  vertigo:  no 
loss  of  musc'ular  power.  Rate,  four-eighteenths.  Liver  at  the  sixth  rib  and  costal 
margin;  stx)mach  sensitive  to  palpation;  spleen,  skin,  and  tongue  normal.  Has  invet- 
erate constii)ati()n,  which  he  relieves  with  laxatives  and  suppositories.  No  oi^anic 
disease  of  stomach.  Is  well  nourished.  No  rate.  No  other  disabilities  found  to 
exist.  No  vicious  habits  and  no  venereal  disease — either  local  or  constitutional. 
Urine  aml>er,  acid  reaction,  specific  gravity,  1022;  no  albumen  and  no  sugar.  Well 
nourishe<l  and  mus<'les  are  firm.     No  rate. 

In  the  opinion  of  this  board  the  claimant  is  one-half  disabled  permanently  for 
manual  labor.  William  RoWrtson,  president;  M.  H.  Sears,  secretary;  W.  E.  Tyler, 
treasurer. 

Dr.  James  C.  Johnson,  in  an  affidavit  tiled  June  6,  1899,  says: 

That  he  is  a  practicing  physician,  and  has  been  acquainted  with  the  above-named 
soldier  for  alx)Ut  twelve  years,  and  that  during  that  time  has  frecjuently  been  calleil 
to  see  him  professionally  while  suffering  from  attacks  of  rheuinatLsm,  often  beini; 
unable  to  turn  himself  over  in  bed. 
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Within  the  last  twelve  months  he  has  been  employed  in  connection  with  the  supply 
<lepartment  of  Colorado  and  Southern  Railroad,  and  was  last  summer  relieved  on 
account  of  his  disability  to  perform  manual  labor  required  and  put  on  lighter  work 
and  has  recently  been  entirely  relieved,  beinj(  unable  to  perform  the  labor  required 
at  all. 

As  to  scurvy,  I  can  testify  to  loss  of  teeth  and  evident  symptoms  of  the  claimant 
having  had  scurvy  in  a  bad  form.  I  never  treated  him  for  the  scurvy  complications, 
but  have  frequently  prescribed  for  him  for  lumbago  and  other  rheumatic  conditions. 

And  in  an  affidavit  filed  October  26,  1899.  he  says: 

That  he  lias  repeatedly  treated  him  professionally  for  attacks  of  lumbago  since 
1894  to  1899.  Said  attacks  ^.ontinued  for  about  ten  days,  during  which  time  he  wad 
unable  to  help  himself.    That  he  averaged  four  or  five  of  such  attacks  a  year. 

That  in  the  intervals  between  said  attacks  he  was  prevented,  by  debility  of  muscles 
of  back,  from  performing  manual  labor,  and  was  therefore  totally  disabled  from 
following  such  vocations.     As  to  treatment,  usual  local  and  general  remedies  applied. 

In  an  affidavit  filed  April  4,  1891,  tmid  wi4ne6s  states: 

That  he  has  been  the  family  physician  of  the  claimant,  E^win  L.  Hobart,  and  that 
he  has  treated  him  on  different  occasions  for  lumbago,  the  tendency  to  which  pre- 
vents him  from  engaging  in  any  manual  labor  which  would  require  any  lifting  or 
working  in  a  stooping  position. 

That  during  such  attacks  he  is  perfectly  helpless  and  prostrate. 

And  in  February,  1898,  as  follows: 

I  have  attended  Edwin  L.  Hobart  repeatedly  for  the  past  three  years  for  rheumatic 
troubles,  mostly  situated  in  the  back;  that  the  frequent  attacks  of  this  complaint 
prevent  him  from  following  any  regular  ocaipation,  and  often  require  the  employ- 
ment of  another  person  to  move  him  in  bed.  Further,  that  these  symptoms  are  not 
the  results  of  vicious  habits,  as  he  has  no  such  habits. 

In  an  affidavit  filed  October  31,  1899,  Dr.  John  A.  Gale  testified  as 
follows: 

I  attended  applicant,  E.  L.  Hobart,  in  July,  1898,  for  attack  of  traumatic  luml)ago, 
caused  by  lifting  heavy  casting  at  Colorado  and  Southern  shops,  where  he  was 
employed;  attack  required  him  to  quit  his  work  for  a  month;  has  had  several  attacks 
since,  during  1898  and  1899,  during  which  I  attended  him  as  company  surgeon  of  the 
Colorado  and  Southern  Railway.  During  May,  1899,  he  was  obliged  to  surrender 
his  place  with  the  Colorado  and  Southern  Railway  Company,  being  unable  to  dis- 
charge his  duties  by  reason  of  the  suffering  and  disability  resulting  from  said  lum- 
bago. Is  disabled  from  earning  his  living  by  manual  labor  in  consequence  of  chronic 
lumbago.  I  consider  him  disabled  in  three-fourths  degree.  This  affidavit  is  in  my 
own  handwriting. 

As  far  back  as  January  6,  1892,  appellant  was  examined  by  a  board 
of  surgeons  at  Denver,  who  reported — 

Pulse  rate,  86;  respiration,  18;  temperature,  98.'5;  height,  6  feet  2  inches;  weight, 
180  pounds;  age,  46  years.  Scurvy.  Has  two  brownish  cicatrices  on  front  of  left 
shin,  and  two  smaller  ulcers,  almost  healed,  on  middle  of  front  of  right  leg;  has  pre- 
maturely lost  all  teeth  but  two  up[>er  right,  the  lateral  incisors  and  first  bicuspid. 
Buccal  mucous  membrane  and  gums  red  anc'  puffy — six-eighteenths.  Lumbago.  Has 
pain  on  stooping  and  is  slightly  tender  in  lumbar  muscles;  no  other  signs.  Heart 
normal.  No  other  disability  found  to  exist — four-eighteenths.  He  is,  in  our  opinion, 
entitled  to  a  six-eighteenths  rating  for  the  disability  caased  by  effects  of  scurvy,  four- 
eighteenths  for  that  caused  by  lumbago.  F.  F.  Bancroft,  president:  J.  E.  MacNeill, 
secretary;  A.  K.  Worthington,  treasurer. 
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As  incidentally  bearing  on  the  question  of  appellant's  physical  con- 
dition it  may  be  stated  that  the  War  Department  reports  that  he  wasj 
wounded  in  breast  severely  at  the  Vmttle  of  Pittsburg  Landing, 
Tenn.,  April  6  and  7,  1862.  Also  "wounded — breast — ver^^  slight, 
spent  ball,  at  battle  of  Pittsburg  Landing,  Tenn.,  April  6,  1862f'  that 

he  was  treated  from  August  6, 1863,  to for  typhoid  fever:  from 

September  1  to  24,  1863,  for  intermittent  fever. 

From  the  foregoing  evidence  is  appellant  entitled  to  a  pension  under 
section  2  of  the  act  of  June  27,  1890? .  Said  section  is  as  follows: 

That  all  persons  who  served  ninety  days  or  more  in  the  military  or  naval  service 
of  the  United  States  during  the  late  war  of  the  rebellion,  and  who  have  been  honor- 
ably discharged  therefrom,  and  who  are  now  or  who  may  hereafter  be  suffering  from 
a  mental  or  physical  disability  of  a  permanent  character,  not  the  result  of  their  own 
vicious  habits,  which  incapacitated  them  from  the  performance  of  manual  labor  in 
such  a  degree  as  to  render  them  unable  to  earn  a  support,  shall,  upon  making  doe 
proof  of  the  fact  according  to  such  rules  and  r^ulations  as  the  Secretary  of  the 
Interior  may  provide,  be  placed  upon  the  list  of  invalid  pensioners  of  the  Tniteil 
States  and  be  entitled  to  receive  a  pension  not  exceeding  twelve  dollars  per  month, 
and  not  less  than  six  dollars  per  month,  proportioned  to  the  degree  of  inability  to 
earn  a  support;  and  such  pension  shall  commence  from  the  date  of  the  filing  of  the 
application  in  the  Pension  Office,  after  the  passage  of  this  act,  upon  proof  that  the  di^ 
ability  then  existed,  and  shall  continue  during  the  existence  of  the  same:  Prorided, 
That  persons  who  are  now  receiving  pensions  under  existing  laws,  or  whose  claims  am 
pending  in  the  Pension  Office,  may,  by  application  to  the  Commissioner  of  Pensions, 
in  such  form  as  he  may  prescribe,  showing  themselves  entitled  thereto,  receive  the 
benefits  of  this  act;  and  nothing  herein  contained  shall  be  so  construed  as  to  prevent 
any  pensioner  thereunder  from  prosecuting  his  claim  and  receiving  his  pension  under 
any  other  general  or  special  act:  Provided,  hoiverer,  That  no  person  shall  receive  more 
than  one  pension  for  the  same  period:  And  provided  further,  That  rank  in  the  service 
shall  not  be  considered  in  applications  filed  under  this  act 

Said  section  was  amended  by  the  act  of  May  9,  1900,  by  adding  the 
following: 

And  m  determining  such  inability  each  and  every  infirmity  shall  be  duly  consid- 
ered, and  the  aggregate  of  the  disabilities  shown  be  rated. 

In  your  report  of  Febmary  15,  1901,  upon  these  appeals  you  refer 
to  the  opinion  of  your  medical  referee  of  February  14,  1901,  which  is 
as  follows: 

The  medical  action  dated  November  14,  1899,  from  which  claimant  appeals,  \» 
adhered  to. 

The  attorneys  in  the  ca.se  argue  that  the  function  of  the  medical  ref- 
eree was  to  determine  only  questions  of  how  much  pension  should  he 
granted — that  is,  to  fix  the  mte. 

Section  4776  of  the  Revised  IStatutes  provides  that — 

The  Secretary  of  the  Interior  is  authorized  to  appoint  a  duly  qualified  surgeon  as 
medical  referee,  who,  under  the  control  and  direction  of  the  Commissioner  of  Pen- 
sions, shall  have  charge  of  the  examination  and  revision  of  the  reports  of  the  exam- 
ining surgeons,  and  such  other  duties  touching?  medical  and  surgical  questions  in  the 
Pension  OflSce  as  the  interest  of  the  service  may  demand. 
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Thus,  under  the  statute,  his  function  is  to  '^have  charge  of  the 
examination  and  revision  of  the  reports  of  examining  surgeons;  "  and 
to  this  is  added  ''such  other  duties  touching  medical  and  surgical 
questions    *    *    *    as  the  interest  of  the  service  may  demand." 

By  '*  such  other  duties,"  here  mentioned,  are  meant  such  duties  as 
the  Commissioner  of  Pensions  may  assign  to  him,  just  as  duties  are 
assigned  to  the  chief  of  the  board  of  review,  of  the  law  division,  and 
chiefs  of  other  divisions.  Considering  the  multiplicity  of  questions 
arising  in,  and  duties  growing  out  of,  the  administration  of  the  pension 
laws,  it  will  be  readily  understood  that  it  would  be  impossible  for  the 
Commissioner  to  give  to  each  case  his  personal  attention,  and  thus  it 
becomes  necessary  to  divide  the  business,  assigning  one  class  to  this 
division  and  another  class  to  another  division,  but  all  subject  to  his 
supervision  and  control. 

These  chiefs  are  advisers  to  the  Commissioner,  but  their  opinions 
are  not  binding  upon  nor  controlling  with  him.  They,  including  the 
medical  referee,  are  entirely  subordinate  to  the  Commissioner,  as  the 
Commissioner  is  to  the  Secretary. 

The  opinions  of  the  medical  referee  are  entitled  to  gi*eat  weight- 
He  is  the  medical  adviser  of  the  Commissioner  on  questions  relating 
to  an  accurate  knowledge  of  medical  and  surgical  science,  and  his 
opinions  on  such  questions  are  generally  allowed  to  prevail,  but  are 
not  binding  upon  the  Commissioner. 

The  medical  referee  is  required  to  examine,  revise,  and  harmonize 
the  certificates  of  examining  surgeons  with  a  view,  as  nearly  as  prac- 
ticable, to  securing  uniformity  in  rnting  disabilities. 

In  this  case  the  medical  referee  has  indicated  his  opinion  as  to  the 
question  whether  claimant's  condition,  as  described  By  the  examining 
boards,  shows  a  disability  of  a  permanent  character,  incapacitating  him 
for  earning  a  support,  and  the  Commissioner  has  acted  upon  that  opin- 
ion and  rejected  these  claims  for  pension  under  the  act  of  June  27, 
1890,  but  it  is  noted  that  said  medical  officer  gives  no  reasons  for  his 
opinion  accompanying  the  report  on  the  appeal. 

Whether  this  was  correct  judgment  is  before  the  Department  on  all 
of  the  evidence,  including  the  opinions  of  the  experts,  for  its  consid- 
eration and  decision. 

The  question  as  to  whether  this  appellant  is  incapacitated  for  earn- 
ing a  support  in  a  degree  entitling  him  to  a  rate  of  pension  under  the 
act  of  June  27, 1890,  is  not  wholly  a  medical  question. 

But  if  it  were,  we  have  the  evidence  of  the  examining  surgeons 
and  other  physicians  as  to  claimant's  physical  condition,  and  their 
opinion  as  well  as  the  opinion  of  the  medical  referee  as  to  the  degree 
of  disability  shown. 

On  questions  of  science  or  skill,  or  relating  to  some  art  or  trade, 
persons  instructed  therein   by  study  or  experience  may  give  their 
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opinions.  Siich  person.s  are  called  experts.  (Lawsou's  Expert  and 
Opin.  Ev.,  2.) 

The  opinions  of  medical  experts  are  not  conclusive,  but  are  to  be 
weighed  by  the  jury  like  all  other  evidence  (id.,  254).  Great  re.spect 
should  be  paid  to  the  opinion  of  such  a  class  of  witnesses,  but  they  are 
no  more  controlling  than  those  of  any  other  class  or  body  of  men, 
when  speaking  upon  subjects  which  lie  within  the  range  of  common 
observation  and  experience  (id.,  255). 

In  the  case  of  Carpenter  r.  Calvert  (88.  111.,  62),  the  court  chai-ged 
the  jury  that,  all  other  things  being  equal,  they  should  give  greater 
weight  to  the  opinions  of  physicians  on  the  subject  of  the  testamen- 
tary capacit}'  of  the  testator  than  to  other  witnesses.  On  appeal  thi> 
was  held  to  >)e  error.     The  supreme  court  of  Illinois  said: 

Physicians  may  be  reganied  experta  as  to  the  condition  of  the  body  and  bs  to 
what  dis^eases  tend  to  impair  the  mind;  but  it  does  not  follow,  from  the  mere  fact 
that  they  are  physicians,  that  they  are  any  better  judges  of  the  degree  of  mental 
capacity  than  other  men  of  good  common  sense. 

This  case  seems  to  be  directly  in  point  with  J:he  one  under  cx>nsider- 
ation.  We  may  accept  the  statements  of  the  examining  surgeons  and 
other  medical  experts  who  have  had  cUimant  under  their  oliservation 
aa  to  the  condition  of  his  body,  but  in  what  degree  such  condition  inca- 
pacitates claimant  for  earning  a  support  by  manual  labor  is  not  exclu- 
sively a  medical  question.  The  opinion  of  the  medical  referee,  how- 
ever, as  to  the  rate  of  pension  a  certain  condition  warrant**  should  be 
given  greater  weight  than  the  opinions  of  examining  sui'geons  and 
practicing  physicians  generalh*,  because  of  his  every -day  exi^erience 
in  such  matters,  having  before  him  the  varying  opinions  of  a  great 
number  of  experts.  Experience  has  demonstrated  that  different  lx)arA^ 
vary  widely  in  their  opinions  upon  these  questions,  and  it  is  the  duty 
of  the  medical  referee  to  harmonize  these  opinions  with  a  view  to 
establishing  uniform  rates  for  certain  degrees  of  disability-.  The 
Department,  in  the  consideration  of  cases  on  appeal,  also  has  the  ben- 
efit of  the  advice  of  experts  in  medical  and  surgical  science,  who  have 
had  special  opportunities  to  inform  themselves  as  to  these  condition-*, 
and  who  have  had  experience  in  the  medical  division  of  your  Bureau: 
as  also  the  advice  of  persons  skilled  in  the  law  and  experts  in  the  admin- 
istration of  the  pension  laws. 

The  Department  is  charged  with  the  duty  of  executing  the  laws. 
The  legislative  branch  can  perform  no  executive  acts,  but  it  can  pre- 
scribe laws  to  the  executive  which  that  department  and  every  grade 
of  its  oflScers  must  obey.  (Sutherland  on  Construction  of  Statutes, 
sec.  21.) 

It  has  frequently  been  declared  that  the  {tension  law\s  should  ]>e  con- 
strued in  the  same  liberal  spirit  that  pronipted  their  enactment,  and 
whenever  the  Bureau  or  the  Department  has  attempted,  in  the  interest 
f  oconoui}'  or  for  other  reasons,  to  place  a  strict  or  narrow  construe- 
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tion  on  the  act  of  June  27,  1890,  or  a  construction  not  fully  in  accord 
with  the  liberality  which  prompted  its  enactment.  Congress  has 
promptly  passed  a  statute  directing  how  said  law  should  be  executed 
in  the  particular  complained  of,  as,  for  instance,  the  acts  of  December 
21,  1893,  March  2,  1895,  March  (>,  1896,  and  March  13,  1896. 

These  statutes  mark  the  path  of  duty  for  the  executive  in  constru- 
ing and  executing  said  law,  and  it  devolves  upon  the  officer  charged 
with  the  administration  of  the  law  to  give  it  that  libeml  construction 
indicated  by  Congress,  without  regard  to  questions  as  to  the  expendi- 
ture involved;  and  while  the  Department  carefully  guards  the  interests 
of  the  Government  in  the  administration  of  the  laws,  it  can  not  dis- 
regard the  mandates  of  Congress,  from  which  is  derived  all  authority 
for  the  disbursement  of  the  public  funds,  and  to  whose  consideitition 
s^uch  questions  must  properl}^  appeal. 

In  this  case  the  description  of  appellant's  physical  condition  has  l)een 
given  us  by  nine  official  examining  surgeons,  and  by  appellant's  family 
physicians,  who  have  also  expressed  their  opinion  as  to  the  degi'ee  of 
disabilit}'  resulting  from  his  condition,  and  the  Department,  giving 
due  consideration  to  the  views  of  your  medical  referee,  is  of  the  opin- 
ion that  appellant's  ph3^sical  condition,  not  due  to  vicious  habits,  war- 
i*ants  a  I'ate  of  pension  under  the  second  section  of  the  act  of  June  27, 
1890,  fnmi  the  date  of  filing  the  declai'ation  of  June  13, 1900,  as  shown 
by  the  certificates  of  medical  examination  had  under  the  claim,  and 
the  testimony  of  the  physicians  who  have  had  claimant  under  their 
obs^n'ation  and  treatment,  on  account  of  the  disability  due  to  lum- 
bago, intolerance  of  heat,  and  vertigo  and  loss  of  teeth. 

The  board  who  examined  him  November  16,  1898,  recommended  a 
rate  of  ^14,  and  the  board  who  last  examined  him  state  that  he  is  one- 
half  disabled  for  the  performance  of  manual  labor;  and  many  of  his 
acquaintances  who  have  testified  in  his  general  law  claim  (whii'h  is 
still  pending),  state  that  he  is  able  to  perform  very  little  manual  lalwr. 
The  Department  in  the  case  of  James  Caldwell  (9  P.  D.,  486),  refer- 
ring to  evidence  disclosing  a  disability — as  stated  in  the  act — ''  which 
incapacitates  them  from  the  performance  of  manual  labor  in  such  a 
degree  as  to  render  them  unable  to  earn  a  support,''  said: 

This  language  indicated  the  obvious  purpose  and  intention  of  Congress  to  fix  the 
maximum  rate  therein  mentioned  to  correspond  with  a  total  disability,  and  the 
minimum  and  intervening  rates  to  trorrespond,  proportionately,  with  all  partial 
d€*greeg  of  inability  to  earn  a  support  by  manual  la}x>r.  The  material  question  there 
aris>es:  Does  the  evidence  and  medical  data  *  *  *  show  with  moral  and  reason- 
able certainty  that  appellant  is  partiaHy  disabled  within  the  meaning  of  the  act — is 
he  disaV)led  in  such  a  degree  as  to  be  unable,  by  the  performance  of  manual  lalH)r,  to 
earn  an  entire  support  for  himself?  If  so,  he  is  entitled,  at  least,  to  the  minimum 
rating  under  the  statute. 

In  harmony  with  the  decisions  of  the  Department  in  sin)ilar  cases, 
the  action  of  the  Bureau  of  November  23,  1900,  is  reversed.  The 
withdrawal   by  the  claimant  of  his  appeal  tiled  Dei^^ig^^i^Ofo^^lfe 
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before  mentioned  (pp.  2  and  3),  was  found  among  the  papers  in  the 
case,  but  the  same  was  not  regular!}-  filed  in  this  Department.  It 
bears  the  stamp  of  your  Bureau  as  having  been  filed  there  June  15, 
1900,  and  is  also  stamped  as  having  been  filed  in  the  southern  division 
of  your  Bureau  June  16,  1900,  and  in  the  old  war  and  navy  division 
on  June  25, 1900,  but  is  before  the  Department  now  for  the  first  time. 
In  view  of  the  withdrawal  of  said  appeal  by  the  claimant  the  same  will 
not  now  be  considered. 

The  papei^s  are  returned  herewith. 

It  is  noted  that  appellant  after  the  close  of  the  war  of  the  rebellion 
enlisted  in  the  Regular  Armj'  in  Company  I,  Thirt3'-third  United  States 
Infantry,  and  deserted  therefrom  November  2,  1868,  and  was  granted 
a  deserter's  release  December  23,  1901,  under  the  act  of  Congress 
approved  April  11,  1890  (26  Stat.  L.,  54).  This  fact,  however,  does 
not  affect  his  pensionable  status  under  the  law,  as  he  complied  with  all 
of  his  contracts  for  service  during  the  war  of  the  rebellion  and  rounded 
out  that  service  by  honorable  discharge. 

The  Department  holds  that  to  entitle  a  claimant  to  pension  under  the 
second  section  of  the  act  of  June  27,  1890,  for  service  performed  dur- 
ing the  war  of  the  rel)ellion  he  must  have  received  an  honorable  dis- 
charge from  all  service  contracted  to  be  performed  during  said  war; 
but  having  been  lionorably  discharged  from  all  such  service,  a  desertion 
from  a  service  contracted  before  or  since  said  war  is  no  bar  to  [tension 
on  account  of  such  service  during  said  war  of  the  rebellion.  See  i»ases 
of  James  W.  Miller  (8  P.  D.,  416),  decided  October  26,  1896,  John 
Norton,  (9  P.  D.,  382),  decided  June  21,  1898,  and  cases  therein  cited. 


MARUIAGK  AND  DIVORCK  UNDER  THE  LAWS  OF  PENNSYLVANIA  AND 
ILLINOIS-IMPEDIMENT. 

Lola  T.  Harvey  (Xs  wiDOVir). 

Appellant  waa  married  to  the  aoldier  in  the  State  of  Pennsylvania,  June  13, 1886,  in 
conformity  with  the  laws  of  said  State,  and  thereafter  lived  with  him  as  his  wife 
in  the  State  of  Illinois  to  the  date  of  his  death  in  1898.  At  the  time  said  mar- 
riage was  celebrated  soldier  had  a  wife  living  who  was  divorced  from  him 
Septeml)er  20,  1886,  which  fact  was  not  known  to  appellant  until  after  soldier  9 
death. 

Held:  That  appellant's  marrisige  to  soldier  in  June,  1886,  was  void,  and  that,  under 
these  factj^,  and  the  laws  of  Pennsylvania,  where  this  second  marriage  was  cele- 
brated, and  of  Illinois,  where  the  parties  resided  at  the  time  the  right  to  pension 
accrue<l,  a  marriage  sul)sequont  to  the  removal  of  the  impediment  to  a  valid 
marriage  lx*tween  the  parties  by  the  divorce  of  soldier's  first  wife  in  September. 
1886,  can  not  be  presumed,  and  appellant  can  not  be  regarded  as  the  widow  of 
said  soldier  for  pensionable  purposes.  See  cases  of  Cartwright  et  al.  r.  McGown 
(121  111.,  388),  and  Sarah  C.  Hayden  (8  P.  D.,  364),  and  cases  therein  cited. 
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Assistant  Secretary  F.  Z.  Campbell  to  tJie  Comhiissioiier  of  Pensums^ 

April  30,  190^. 

Lola  T.,  widow  of  Robert  B.  Harvey,  formerly  private,  Company 
F,  Nineteenth  Pennsylvania  Volunteer  Cavalry,  filed  a  declaration  for 
pension  under  the  act  of  June  27,  1890,  on  August  12,  1898,  which 
was  rejected  February  17,  1899,  on  the  following  stated  ground: 

That  claimant  is  not  the  legal  widow,  as  at  the  time  of  her  marriage  to  the  soldier 
he  had  a  wife  living  and  undivorced. 

From  this  action  the  claimant,  by  her  attorneys,  filed  the  following 
appeal,  February  24,  1899: 

The  facts  of  the  case  are  that  claimant  was  married  to  the  soldier  on  June  13,  1886, 
in  ignorance  of  the  fact  that  he  had  a  wife  then  living  and  undivorced.  Said  former 
wife  was  divorced  from  soldier  on  September  20,  1886.  The  claimant  lived  with  the 
soldier  from  the  date  of  the  marriage  to  him  until  the  date  of  his  death  in  1898.  It 
is  submitted  that  the  holding  of  the  Bureau  that  she  is  not  his  legal  widow  is  an 
«rror  of  law. 

From  the  date  of  marriage  until  the  date  of  death  the  soldier  and  the  claimant 
Jived  in  Illinois,  in  which  State  a  **  common-law  marriage"  is  legal.  It  is  submit- 
ted that  the  cohabitation  of  the  soldier  and  the  claimant  subsequent  to  September 
30,  1886,  created  a  valid  marriage.  The  claimant  was  in  ignorance  of  the  existing 
impediment  to  the  marriage,  and  the  evidence  shows  that  the  parties  intended  the 
•cohabitation  to  be  matrimonial.  The  soldier  always  recognized  the  claimant  as  his 
wife,  and  took  out  insurance  policies  in  her  favor,  describing  her  as  his  wife  therein. 

The  case  seems  to  be  in  all  respects  similar  to  that  of  Margaret  L.  Thomas  (9  P.  D., 
139) ,  wherein  it  was  held — 

**  That  as  claimant  was  the  innocent  party,  and  was  kept  in  ignorance  of  the  fact 
that  a  legal  impediment  to  her  marriage  to  soldier  existed  at  the  time  of  such  mar- 
riage, and  that  during  all  the  time  from  the  removal  of  the  impediment  in  1877  to 
soldier's  death  in  1895  the  parties  cohabited  together  as  husband  and  wife,  uniting  in 
•conveyances,  and  joining  in  church  membership,  and  deporting  themselves  gener- 
ally in  accordance  with  good  morals,  and  being  universally  recognized  by  their 
neighbors,  friends,  and  acquaintances  as  husband  and  wife,  a  valid  marriage  subse- 
quent to  the  removal  of  the  impediment  will  be  presumed." 

Also  see  case  of  widow  of  William  F.  D.  Bailey,  Company  G,  Thirty-second  Wis- 
•consin  Infantry,  certificate  No.  422955,  wherein  the  same  state  of  facts  existed,  and 
the  widow  was  granted  a  pension,  and  the  subsequent  action  of  the  Bureau  of  Pen- 
sions dropping  her  name  from  the  rolls  was  reversed  on  appeal. 

This  appeal  raises  the  question  whether  a  common-law  marriage 
arose  in  Illinois  after  the  removal  of  the  impediment  to  the  marriage 
in  accordance  with  the  laws  of  Pennsylvania. 

Section  2  of  the  act  of  August  7,  1882,  is  as  follows: 

That  marriages,  except  such  as  are  mentioned  in  section  forty-seven  hundred  and 
five  of  the  Revisecl  Statutes  shall  be  proven  in  pension  cases  to  be  legal  marriages 
according  to  the  law  of  the  place  where  the  parties  resided  at  the  time  of  marriage 
or  at  the  time  when  the  right  to  pension  accrued.     ♦    ♦    * 

The  soldier  in  this  case  was  a  resident  of  the  State  of  Illinois,  and 
the  claimant  of  the  State  of  Pennsylvania  at  the  time  of  the  marriage, 
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but  they  at  once  went  to  IllinoU,  after  the  marriage  ceremony,  and 
lived  there  until  the  soldier's  death  in  1898. 

It  is  conceded  that  the  soldier  and  claimant  were  married  b3'  a  cere- 
mony fully  in  conformity  with  the  laws  of  Pennsylvania  on  June  13, 
1886.  But  it  appears  that  at  the  time  of  said  marriage  the  husband 
nad  an  undivorced  wife  living  and  who  was  not  divorced  from  him 
until  September  20,  1886.  In  accordance  with  the  law  of  Pennsyl- 
vania, and,  as  is  the  rule  universally  in  this  country,  the  marriage 
thus  solemnized  was  void.  Up  to  this  point  there  is  no  contention  as 
regards  the  facts  or  the  law.  But  it  is  contended  by  the  appellant 
that  a  common-law  marriage  in  Illinois  is  established  by  the  facts,  and 
on  that  she  bases  her  title  to  pension. 

As  to  this  contention  the  law  of  Illinois,  as  construed  by  the  courts 
of  that  State,  must  prevail. 

In  the  case  of  Gordon  v.  Gordon  (141  111.,  160),  the  supreme  court 
says: 

A  marriage  of  a  woman  with  a  man  who  has  a  wife,  or  a  man  with  a  woman  who 
has  a  husband,  living  and  undivorced,  is  void,  not  merely  voidable.  It  will  make  no 
difference  that  the  marriage  was  made  honestly  in  faith  of  a  decree  of  divorce,  which 
the  person  making  it  was  assured  by  his  attorney  had  been  rendered;  the  belief  of 
the  party  does  not  alter  the  legal  character  of  the  act. 

In  the  case  of  Schmisseur  v.  Beatrie  (147  III.,  210),  in  citing  facts 
nearly  similar  to  the  case  in  issue,  the  court  said: 

A  subsequent  divorce  decree  will  not  legalize  the  marriage. 

In  the  case  of  Port  v.  Port  (70  111.,  484),  it  is  held: 

The  cohabitation  of  two  persons  of  different  sexes,  and  their  behavior  in  other 
respects  as  man  and  wife,  always  affords  an  inference,  of  greater  or  less  strength,  that 
a  marriage  has  been  solemnized  between  them;  yet  such  inference  is  destroyed  by 
evidence  that  no  marriage,  in  fact,  ever  w^as  solemnized, 

The  case  of  Cartwright  et  al.  v.  McGown  (121  111.,  388)  is  the  lead- 
ing  case  in  Illinois  on  the  issue  here,  and  the  facts  are  nearly  in  point. 
In  that  case  certain  brothers  and  sisters  and  the  mother  of  a  decedent 
filed  a  bill  for  partition  of  certain  lands  of  which  he  died  seized.  The 
bill  was  fmmed  on  the  theory  that  the  deceased  left  no  lawful  issue 
capable  of  taking  by  inheritance.  A  wife  and  child  appeared  and  sub- 
mitted proofs,  and  after  a  hearing  the  bill  was  dismissed,  and  the  com- 
plainants prosecuted  a  writ  of  error.  The  facts  in  the  case  wei-e  in 
all  essential  particulars  like  the  one  under  consideration.  It  seems 
that  the  decedent  was  married  by  ceremony  in  1843  to  th^  mother  of 
the  child  claiming  the  right  of  inheritance,  but  it  was  shown  that  the 
decedent  had  an  undivorced  wife  living  until  three  years  after  said 
marriage,  when  she  secured  a  divorce  from  him.  It  was  contended 
that  the  facts  in  the  case  created  a  presumption  of  lawful  marriage  after 
the  divorce  in  1846.     On  this  point  the  court  says: 

This  formal  marriaj^e  being  void,  do  the  facts  and  (!ircuiustances  proved  create  a 
r resumption  of  lawful  marriage  of  Lewis  (decedent)  and  25eralday  (the  claiming 
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widow)  after  the  divorce  in  1846?  No  record  of  any  subsequent  marriage  has  been 
produced,  nor  has  any  witness  testified  directly  as  to  any  such  marriage;  but  it  is 
strenuously  insisted  that  the  evidence  will  justify  the  court  in  presuming  a  common- 
law  marriage  of  the  parties  after  the  impediment  to  their  legal  union  was  removed. 

It  will  be  noted  that  the  issue  that  was  before  the  supreme  court  of 
Illinois  at  that  time  is  exactly  the  issue  involved  herein. 
The  court  goes  on: 

The  proof  here  fails  to  show  any  license  for  the  marriage  of  Lewis  after  the  divorce^ 

*  *  *  nor  is  there  any  direct  evidence  of  any  marriage  of  the  parties  after  the 
divorce  per  verba  de  present i^  or  per  verba  defiUuro  cum  copuUi;  but  the  court  is  asked 
to  infer  such  a  marriage  from  the  long-continue<l  cohabitation  and  their  reputation 
of  .being  married  at  same  time.  ♦  *  »  The  evidence  in  the  record  is  amply  suffi- 
cient to  show  that  Lewis  and  2^ralday  lived  and  cohabited  together  as  husband  and 
wife  for  a  period  of  about  twenty -five  years,  and  that  during  ail  this  time  he  treated 
her  as  a  man  would  a  wife,  and  her  children  as  his  own,  and  that  they  were  repute<l 
as  husband  and  wife.  But  it  must  be  borne  in  mind  that  cohabitation  and  repute 
do  not  constitute  a  marriage,  but  are  only  evidence  tending  to  raise  a  presumption 
of  marriage,  of  more  or  less  strength,  according  to  the  circumstances  of  the  case,  and 
that  the  cohabitation  must  not  be  meretricious  but  matrimonial,  in  order  to  give 
rise  to  this  presumption.  (1  Bishop  on  Marriage  and  Divorce,  sec.  266.)  Where  a 
marriage  in  fact  is  shown  by  direct  evidence,  as  in  this  case,  there  is  no  necessity  for 
presuming  its  existence.  Presumption  must  yield  to  the  superior  force  of  direct  and 
positive  proof.  In  this  case  there  was  an  actual  marriage  ceremoliy  performed  in 
1848,  by  which  Lewis  and  Zeralday  were  apparently  and  ostensibly  married.  Their 
cohabitation  thereafter  and  reputation  as  to  being  married  might  very  naturally  and 
{>roperly  be  referred  to  theiact  of  this  apparent  marriage,  there  being  nothing  to 
indicate  to  their  acquaintances  and  neighbors  that  it  was  void.  If  no  actual  mar- 
riage ceremony  had  been  shown,  then  the  cohabitation  and  repute  proved  might  be 
referred  to  some  supposed  informal  common-law  marriage.  This  cohabitation  and 
repute  is  not  shown  as  evidence  of  the  ceremonial  marriage  in  1843,  but  of  some 
other  kind  of  marriage  entere<l  into  some  time  after  the  divorce  in  December,  1846. 

*  *  *  If  this  evidence  could,  by  any  known  rule,  be  so  limited  as  to  show  cohabi- 
tation and  repute  from  some  day  after  the  divorce,  when  no  impediment  existed,  it 
might  afford  evidence  of  a  conmion-law  marriage  of  the  parties  by  their  own  acts. 
If  the  cohabitation  and  repute  were  the  result  of  the  assumed  marriage  in  1843» 
which  was  void,  it  was  illicit  and  not  matrimonial,  and  no  marriage  can  be  presumed 
from  illicit  sexual  intercourse.  *  *  ♦  It  may  be  said  that  the  holding  of  Zeralday 
out  to  the  world  as  his  wife  showed  a  desire  to  change  his  connection  with  her  to 
that  of  marriage.  But  little  importance  can  be  attached  to  this  circumstance  when 
considered  in  connection  with  the  other  facts  in  the  case.  *  *  *  The  holding  her 
out  as  his  wife  before  the  divorce  was  a  fraud  and  a  deception,  and  if  Lewis  would 
attempt  to  deceive  the  public  by  creating  false  appearances  prior  to  1846,  why  may 
not  his  subsequent  acts  also  have  l)een  actually  deceptive  and  fallacious?  As  said 
l)efore,  there  is  no  evidence  in  i)\e  record  showing:  that  Zeralday  ever  knew  that  Lewis 
had  a  wife  living  at  the  same  time  she  supposed  she  married  him.  She  was  deceived 
and  imposed  upon  by  Lewis,  in  his  falsely  a.ssuming  to  have  capacity  to  marry  her, 
and  concealing  the  fact  of  his  prior  marriage  to  a  then  living  and  undivorced  wife. 
Not  knowing  of  the  former  marriage,  she  could  have  no  reas<m  ihr  desiring  a  second 
marriage.  If  she  regarded  herself  as  the  lawful  wife  of  Lewis,  it  would  be  a  violent 
presumption  to  hold  that  she  assented  to  a  second  informal  marriage.  *  *  *  The 
fact  that  Mrs.  Lewis  had  no  knowledge  of  the  invalidity  of  the  marriage,  and  there- 
fore the  cohabitation  <m  her  part  was  not  criminal,  can  not  validate  the  assumed 
marriage  even  as  to  her.     If  valid  as  to  her,  it  must  be  equally  so  as  to  him.     A  con- 
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tract  not  mutually  binding  is  void  for  want  of  mutuality.  The  ni08t  that  cran  be  mid 
is  that  Mrs.  Lewis  was  not  liable  to  criminal  punishment  for  livinj;  with  a  man  she 
supposed,  in  good  faith,  was  her  husband. 

So  much  of  the  case  has  been  quoted  to  .show  what  the  Illinois  court 
holds  in  a  case  such  as  the  one  under  consideration.  The  case  i.** 
I'eported  in  full  in  the  case  of  Mary  B.  McCollum  (6  P.  D.,  98)  and 
may  there  be  more  fully  studied. 

It  is  conceded  that  the  rule  laid  down  in  Illinois  does  not  obtain  in 
many  of  the  other  States  of  the  Union,  as  note  Margaret  L.  Thomas 
(9  P.  D.^  139),  a  Michigan  case,  and  the  case  of  the  widow  of  William 
F.  D.  Bailey,  decided  by  the  Department  January  8,  1898,  a  Wiscon- 
sin case,  both  being  cited  by  appellant. 

As  to  the  la^v  of  Pennsylvania,  where  this  marriage  was  celebrated, 
see  case  of  Sara  C.  Hayden  (8  P.  D. ,  364)  and  cases  therein  cited. 

The  undisputed  facts  in  this  case  are  that  the  soldier  marrie<l  claim- 
ant in  June,  1886,  in  the  State  of  Pennsylvania,  and  at  once  took  her 
with  him  to  Illinois,  of  which  State  he  was  a  resident;  from  that  date 
until  his  death  they  lived  in  Illinois  as  man  and  wife;  one  child  was 
born  and  beai*s  the  soldier's  name;  the}'  were  known  as  man  and  wife 
in  the  community  where  they  resided,  and  he  took  out  insurance  in  the 
claimant's  name. 

The  testimony  of  claimant  is  that  the  soldier  told  her  he  was  divorced 
from  his  first  wife  and  she  believed  him  and  did  not  know  anything: 
different  until  after  his  death,  when  she  discovered  from  court  record:? 
that  as  a  matter  of  fact  a  divorce  was  not  obtained  by  the  first  wife 
until  three  months  after  the  marriage. 

Applying  these  facts  to  the  law  of  Illinois  as  expounded  by  the 
supreme  court  of  that  State  in  the  Cartwright  case  (supra)^  the  con- 
clusion must  follow  that  the  claimant  would  not  be  recognized  as  the 
widow  of  the  soldier  in  that  State.  This  being  so  the  act  of  August 
7,  1882,  must  be  applied,  and  the  claimant  has  no  title  to  pension. 

It  is  to  be  observed  that  while  the  soldier  told  his  wife  he  was 
divorced  from  his  first  wife  he  is  presumed  to  have  known  differently. 
He  took  his  new  wife  to  Illinois  and  there,  no  doubt,  introduced  her 
as  his  wife,  as  a  result  of  the  ceremonial  marriage  in  Pennsylvania, 
which  is  shown  by  record  evidence  to  have  been  void.  Now,  under 
the  decision  of  the  supreme  court  of  Illinois,  no  new  promise  can  be 
presumed  to  support  a  common-law  marriage,  for  the  rea.son  that  the 
claimant  could  have  had  no  ground  for  wanting  any  new  relationship, 
.she  l)elieving  all  the  time  that  the  ceremonial  marriage  was  a  valid 
and  binding  one.  In  other  words,  there  is  no  ground  for  presuming 
a  thing  which  the  facts  in  a  given  case  positively  preclude. 

It  is  conceded  that  this  claimant  is  in  an  unfortunate  situation,  hut 
the  law  affords  her  no  relief.  If  she  were  to  appear  before  the  Illinois 
courts  to  establish  her  widowhood  in  a  civil  proceeding  there  c*an  lie 
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no  doubt  but  that  under  the  decision  in  the  Cartwright  case  {ifupr^a)^ 
which  does  not  appear  to  have  been  modified  by  later  decisions,  she 
could  not  sustain  her  claim. 

The  action  of  the  Bureau  from  which  appeal  is  taken  is,  therefore, 
affinued. 


bao:^,  ^ct  june  27,  180&-incbea8e-practice-ei.ection. 

Oscar  Caldwell. 

1.  The  claimant  is  receiving  |10  per  month  under  the  general  law  and  he  was 

allowed  the  same  amount  under  the  act  of  June  27,  1890.  He  has  taken  no 
action  in  relation  to  the  notification  as  to  his  right  to  elect  under  which  law  he 
prefers  to  receive  pension,  hut  the  attorney  has  appealed  from  the  action  and 
allowance  under  said  act.  It  is  held  that  the  claimant  was  shown  by  the  med- 
ical examination  to  be  entitle<l  to  the  uiaximum  rating,  and  it  is  directed  that 
this  rating  be  allowed. 

2.  Whenever  it  is  shown  prior  to  adjudication  that  a  claimant's  disability  has  l)6en 

materially  increased  after  his  official  examination,  another  medical  examination 
shall  be  ordered  before  the  claim  is  rejected  or  adversely  adjudicated,  unless 
such  action  is  based  upon  legal  grounds.  It  is  immaterial  whether  the  claim  is 
for  original  pension  or  for  increase  of  pension  under  either  the  act  of  June  27, 
\H90,  or  the  general  law:  Provided,  of  course,  the  disability  under  the  general 
law  is  shown  to  be  due  to  the  pensioned  cause  or  causes,  or  to  a  cause  or  causes 
which  have  been  legally  accepted. 

Amstant  Secretary  f.  Z.  Campbell  to  the  Coimnissioner  of  Pensions^ 

May  9,  1902. 

Oscar  Caldwell,  late  a  sergeant  in  Company  I,  Second  Michigan 
Volunteer  Cavalry,  is  now  receiving  $10  per  month  under  the  general 
law  on  account  of  left  varicocele;  certificate  No.  288542. 

He  filed,  on  August  23,  1901,  a  claim  for  additional  pension  under 
the  act  of  June  27,  1890,  alleging  that  he  was  wholly  disabled  and 
unable  to  earn  a  support  bj'  reason  of  rheumatism,  disease  of  heart, 
paralysis,  varicose  veins,  and  senility.  The  medical  examination  under 
this  claim  was  made  October  2,  1901.  The  claim  was  adjudicated  in 
March,  1902,  when  a  rating  of  $10  was  allowed,  and  the  claimant  was 
advised  of  his  right  to  elect  whether  he  would  accept  said  i*ating  in 
preference  to  the  same  amcmnt  which  he  has  received  from  an  earlier 
date  under  the  geneml  law. 

In  the  meantime  it  appears  the  claimant  had  a  cerebral  hemorrhage, 
December  16,  1901,  with  resulting  paralysis  of  the  left  arm  and  leg. 
This  fact  was  set  forth  in  an  afiidavit  of  Dr.  A.  H.  Rockwell  which 
was  filed  in  the  Pension  Bureau  on  January  8,  1902,  and  the  doctor 
stated  that  the  claimant  was  totally  and  permanently  incapacitated  for 
perfoi-ming  any  manual  labor.  No  attention  appears  to  have  been 
Riven  to  this  testimony,  however. 
The  claimant  has  taken  no  action  in  relation  to  the  notification  as  to 
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his  rigrht  to  elect;  but  the  attornej^  on  April  9,  1902,  filed  an  ap]>eal 
to  the  Department,  in  which  he  contends  that  the  claimant  was  shown 
to  be  entitled  to  the  maximum  rating  under  the  act  of  June  27.  189<J, 
from  the  date  of  filing  his  claim. 

The  report  of  the  official  examination  showed  that  the  soldier  was 
70  years  of  age.  The  left  varicocele  presented  a  tumor  3  by  4  inches 
in  diameter;  tender.  There  was  also  a  varicocele  on  the  right  side. 
2  b}^  li  inches  in  diameter.  Both  shoulders  were  ''creak}'  and  limited 
in  motion  about  45  per  cent  in  all  directions  because  of  pain  and 
increased  joint  tissue."  The  muscles  of  the  neck  and  back  and  luml»ar 
region  were  tender.  The  knees  were  creaky.  The  heart  was  'Mrregu- 
lar,  intermittent,  irritable,  hypertrophied,  dilated,  and  weak-/'  its 
apex  beat  was  1  inch  below  the  nipple  and  there  was  an  apex  systolic 
bruit.  Cyanosis  was  present.  There  was  no  special  dyspnoea  ex(*ept 
upon  exercise.  There  was  no  special  oedema  of  the  feet.  The  respir- 
atory murmur  was  greatly  deficient  and  there  was  dullness  on  percus- 
sion. The  internal  saphenous  vein  of  the  right  leg  was  enlarged  from 
one-half  to  three-fourths  inch  from  the  knee  to  the  ankle;  the  leg  was 
eczematous  and  tender  on  the  inner  surface.  The  claimant  was  described 
as  very  feeble  and  barely  able  to  move  around. 

The  Department  is  clearly  of  the  opinion  that  the  conditions  do- 
scribed  in  this  i-eport  warrant  the  allowance  of  the  maximum  rating 
for  total  inability  to  earn  a  support  b}-  manual  labor  from  the  date  of 
filing  the  claim.  The  aciion  from  which  the  appeal  was  taken  is  thei-e- 
fore  reversed  and  the  claim  is  remanded  for  read  judication  in  accord- 
ance with  the  views  herein  stated. 

Another  matter  is  presented  in  this  case  which,  on  account  of  its 
relative  frequenc}^  in  cases  of  a  similar  character,  requires  further 
consideration.  It  has  been  noted  above  that  no  attention  was  paid  to 
the  medical  testimony  showing  that  the  claimant  had  a  cerebral  hem- 
orrhage subsequent  to  the  official  examination  and  was  totally  and 
permanently  incapacitated,  although  said  testimony  was  filed  nearly 
three  months  before  the  adjudication  of  the  claim;  and  yet  the  allow- 
ance was  only  $10  per  month.  It  appeurs  to  the  Department  that,  as 
the  medical  referee  held  that  said  examination  did  not  warrant  the 
maximum  rating,  this  testimony  required  another  medical  examination 
in  the  claimant's  interest  before  the  adjudication  and  allowance  of  his 
claim  with  a  rating  below  the  maximum  provided  by  the  act  of  June 
27, 181*0.  In  such  a  case,  when  apparently  reliable  testimony  has  been 
filed  showing  a  marked  accession  of  disabilit}'  subsequent  to  the  date 
of  an  oflicial  examination,  common  justice  demands  that  another  me<i- 
ical  examination  be  made  before  the  claim  is  adjudicated  adverseh'  to 
the  claimant. 

The  liability  of  disabilities  to  increase  with  the  lapse  of  time  has  led 
to  the  adoption  of  the  following  rule  in  the  adjudication  of  claims 
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under  the  general  law  (see  the  Treatise  on  the  Practice  in  the  Pension 
Bureau,  page  40): 

When  no  medical  examination  has  heen  made  of  the  claimant  within  three  years 
of  the  time  of  adjudication  of  the  claim,  it  will  not  be  admitted  without  another 
medical  examination. 

Substantial!}'  the  same  rule  is  found  on  page  96  in  relation  to  claims 
for  invalid  pension  under  the  act  of  June  27,  1890,  to  wit: 

In  all  cases  where  the  medical  examination  was  made  more  than  three  years  prior 
to  the  date  of  the  adjudication  of  the  claim,  another  examination  will  be  ordered 
before  the  claim  is  allowed. 

These  rules  are  just  and  proper,  and  thej'  have  been  adopted  in  the 
interest  of  claimants.  While  his  claim  is  pending  a  claimant  certainly 
has  the  right  to  show  that  his  disability  has  increased,  even  after  his 
officiiU  medical  examination;  and  he  has  an  equal  right  to  another 
medical  examination  under  such  circumstances  prior  to  the  adjudica- 
tion and  rejection  of  his  claim.  These  rights  should  not  be  denied, 
nor  should  testimony  be  ignored. 

The  survivors  of  the  war  of  the  rebellion  are  all  past  the  meridian 
of  life,  and  their  i*anks  are  being  rapidly  depleted.  They  are  now 
especially  liable  to  accessions  of  di$jability  or  the  oc»currence  of  sudden 
and  serious  affections.  When  such  survivor — an  applicant  for  pension 
or  increase  of  pension — becomes  seriously  disabled  after  his  official 
examination,  it  ma}'  work  a  hardship  or  jeopardize  his  rights  to  refuse 
him  another  examination  before  the  adjudication  of  his  claim.  Greater 
care  should  be  taken  in  this  class  of  cases. 

Whenever  it  is  shown  prior  to  adjudication  that  a  claimant's  disa- 
bility has  been  materially  increased  after  his  official  examination, 
another  medical  examination  shall  be  ordered  before  the  claim  is 
rejected  or  advei-sely  adjudicated,  unless  such  action  is  based  upon 
legal  grounds.  It  is  immaterial  whether  the  claim  is  for  original 
pension  or  for  increase  of  pension  under  either  the  act  of  June  27, 1890, 
or  the  general  law:  Provided,  of  course,  the  disability  under  the  gen- 
ei-al  law  is  shown  to  be  due  to  the  pensioned  cause  or  causes,  or  to  a 
cause  or  causes  which  have  been  legally  accepted. 

It  is  believed  that  this  rule  frequently  obtains,  but  attention  is  espe- 
ciallj'  drawn  to  the  matter  at  this  time  because  of  the  number  of  excep- 
tional cases. 


mahriage  and  divorce-impediment-evidenck. 

Selia  Ambers  (widow). 

In  a  case  where  the  evidence  eHtablij»hes  the  marriage  of  claimant  to  the  soldier,  and 
there  is  no  evidence  that  the  jyarties  were  in(!af)acitated  for  marriage  at  its  date 
other  than  the  soldier's  own  statement  that  he  had  been  previously  married,  in 
which  he  also  said  that  his  former  wife  had  died  before  his  marriage  to  claimant, 
the  marriage  is  not  successfully  attacked  nor  its  validity  destroyed. 
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Assistant  Secretary  F,  Z.  Campbell  to  the  Covimissioner  of  Pen^ions^ 

May  IS,  1902. 

Selia  Ambers,  as  widow  of  George  L.  Ambers,  formerly  private  Com- 
pany H,  Onehundredandthirty-stxthlllinois  Volunteer  Infantry,  filed 
claims  for  pension  under  thegeneiullaw  and  the  act  of  June  27, 189<^>,  in 
1895,  which  were  rejected  June  21, 1900,  on  the  following  stated  groundjj: 

Approved  for  rejection;  no  proof  of  death  of  soldier's  first  wife  and  claimant's 
declared  inability  to  furnish  same. 

July  20,  1900,  the  claimant,  by  her  attorneys,  filed  an  appeal  to  the 
Department  alleging  that  the  Bureau  was  in  error  in  its  consideration 
of  the  evidence  in  the  case,  also  requesting  that  the  case  be  sent  to  the 
field  for  special  examination. 

An  examination  of  the  evidence  in  the  case  gives  no  assurance  that 
a  special,  examination  would  yield  any  material  evidence,  because  of 
the  date  of  the  soldiers'  prior  marriage  and  the  meager  information 
as  to  where  it  was  celebrated.  The  evidence,  it  is  believed,  is  sufficient 
of  itself  upon  which  to  reach  a  proper  conclusion  under  the  law. 

It  shows  that  the  claimant  was  married  to  the  soldier  Januarj'  4^ 
1890,  which  ceremonial  marriage  is  established  by  the  testimony  of 
eyewitnesses.  The  soldier  died  March  8,  1894.  In  her  declaration 
the  claimant  stated  there  was  no  bar  to  her  marriage  to  the  soldier, 
and  that  she  and  the  soldier  had  both  been  previously  married.  The 
evidence  shows  the  death  of  her  first  husband.  On  May  12,  19<X), 
appellant  filed  an  affidavit  in  the  claim  containing  the  following: 

The  claimant  states  that  she  is  the  identical  Selia  Ambers  who  has  made  applii'a- 
tion  for  pension  as  the  widow  of  Georpre  L.  Ambers.  *  ♦  *  The  claimant  states 
that  she  has  written  letters  to  different  parties  to  find  the  date  of  death  of  Geor^  L. 
Ambers's  first  wife.  She  states  that  she  does  not  know  the  name  of  the  deceaseci 
soldier's  first  wife,  and  does  not  know  the  date  of  the  death  of  her  husband's  fin^t 
wife  and  can  not  furnish  it     *    *    * 

September.  11,  1895,  the  affidavit  of  John  Galloway  was  filed  in  the 
claim.  He  swore  he  knew  claimant's  husband  before  and  after  the 
war,  and  that  .said  husband  lived  with  him  in  1865,  and  that  he  saw 
him  in  1875,  and  that  he  told  the  affiant  that  he  had  been  married,  but 
that  his  wife  and  child  were  both  dead. 

October  9,  1895,  the  affidavit  of  Susan  E.  Harland  was  filed,  in 
which  she  stated  that  George  L.  Ambers  told  her  that  he  was  married 
in  1867,  in  the  month  of  February,  and  lived  with  his  first  wife  until 
1870,  when  she  died,  in  the  month  of  November;  and  that  they  wei-e 
married  near  Chicago,  but  she  did  not  remember  the  town. 

In  her  claim  filed  under  the  act  of  June  27,  1890,  the  claimant  made 
the  following  statement,  after  asserting  there  was  no  legal  barrier  to 
her  marriage  to  the  soldier: 

This  being  tlje  second  marriage  of  both  the  claimant  and  her  husband.  Their 
former  marriages  were  dissolved  by  the  deatli  of  th^  former  husband  of  the  claimant, 
and  by  the  death  of  the  former  wife  of  tlie  claimant's  husband. 
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The  above  is  substantially  all  the  evidence  in  the  claim  bearing  on 
the  question  in  issue.  As  a  matter  of  fact  there  is  just  as  much  evi- 
dence in  this  case  that  the  first  wife  of  the  soldier  was  dead  as  there  is 
that  the  soldier  was  married  to  her.  There  is  no  known  rule  of  evi-  , 
dence  that  permits  halving  the  statement  of  a  witness  and  accepting 
one  half  as  true  and  the  other  half  as  false,  where  upon  the  face  of  it 
the  statement  is  true  and  the  witness  is  of  good  repute. 

Upon  what  theory  the  Pension  Bureau  accepted  the  statement  of 
the  claimant  and  her  witnesses  as  to  a  prior  marriage  of  the  soldier 
as  true  and  utterly  disregarded  that  portion  of  said  statements  which 
showed  that  the  first  wife  was  dead  long  prior  to  the  marriage  in 
issue,  is  not  clear. 

In  the  case  of  Sarah  Buchanan  (10  P.  D.,423)  the  Department  held: 

The  only  evidence  of  a  prior  marriage  of  this  sailor  being  his  own  statement,  in 
which  he  also  says  that  he  was  divorced  from  such  marriage  before  and  was  a  w^id- 
ower  at  the  time  of  his  formal  remarriage  to  claimant,  with  whom  he  lived  for  twenty- 
five  years  thereafter  until  his  death;  such  remarriage  is  held  to  have  been  a  valid  one, 
and  claimant  his  lawful  widow,  notwithstanding  there  is  no  corroborative  evidence 
of  such  divorce  from  the  prior  marriage,  or  of  the  first  wife's  death. 

See  also  the  case  of  Jennette  Burton  (9  P.  D.,  31). 
In  the  case  of  Lizzie  Yates  (10  P.  D.,  446)  the  Department  held  (s3'l- 
labus): 

The  mere  fact  that  Yates  was  a  "widower*'  when  he  married  claimant  is  assumed 
by  the  Bureau  of  Pensions  to  be  sufficient  ground  on  which  to  compel  claimant  to 
furnish  positive  evidence  of  the  death  or  divorce  of  the  former  wife.  Held,  claim- 
ant having  shown  a  ceremonial  marriage,  and  there  not  being  the  shadow  of  a  sus- 
picion (beyond  the  fact  that  the  officer  was  a  widower)  that  claimant's  marriage 
was  not  a  lawful  one,  the  burden  of  proof  is  upon  the  Government  to  show  the  ille- 
gality of  such  marriage. 

See  also  case  of  Mary  M.  A.  Wood  (11  P.  D.,  158). 

In  the  case  of  Mary  J.  Stocker  (9  P.  D.,506)  the  general  doctrine 
wai<  broadly  stated  that  it  is  incumbent  on  a  claimant  whose  husband 
(soldier)  was  previously  married  to  establish  the  death  or  divorce  of 
such  former  wife.  Nothing  was  said  in  that  case  to  the  effect  that  a 
claimant  must  establish  that  fact  by  positive  evidence. 

A  fact  is  said  to  be  established  when  the  evidence  proves  it,  no  mat- 
ter what  kind  of  evidence  is  presented.  (1  Greenleaf,  par.  1,  et  seq.) 
Circumstances  and  presumptions  of  fact  are  competent  evidence  in 
an}'  case. 

The  Bureau  called  upon  this  claimant  to  establish  the  date  of  the 
death  of  the  soldier's  first  wife,  and  because  she  said  she  could  not  do 
so,  her  claim  was  rejected.  There  is  no  authority  of  law  for  such 
action.  So  far  as  the  evidence  in  the  case  under  consideration  shows, 
the  formal  marriage  of  the  claimant  with  the  soldier  is  met  by  no  evi- 
dence that  comes  anywhere  near  overcoming  the  presumption  of  its 
validity.     All  the  evidence  in  the  case  shows  that  both  parties  had 
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capacity  to  marry.  The  mere  fact  that  the  scMier  had  been  married 
(or  is  said  to  have  been  married  before  his  marriage  to  claimant)  U  not 
sufficient  to  defeat  her  title  to  pension  as  his  widow. 

In  any  given  case  where  the  evidence  establishes  the  marriage  of 
the  claimant  with  the  soldier,  and  there  is  no  evidence  that  the  parties 
were  incapacitated  for  marriage  at  its  date,  the  only  evidence  of  a  con- 
trary nature  being  that  one  of  them  was  at  some  time  prior  married 
to  another,  the  marriage  in  issue  is  not  attacked  in  any  wa}"  which/ 
approaches  a  destruction  of  its  validit3\ 

The  action  of  the  Bureau  from  which  the  appeal  was  taken  was 
clearly  erroneous  and  is  hereby  reversed. 


BIVISION  OF   PENSION-NECESSITOUS   CIRCUMSTANCES—rCRISDICTlOX. 

Eliza  Fisher  v.  William  A.  Fisher. 

A  wife  who  owns  a  house  and  lot  valued  at  $1,150,  a  lot  valued  at  $65,  household  fur- 
niture valued  at  $50,  has  $150  in  bank,  and  rents  a  house  for  which  she  par« 
$600  per  annum,  and  by  subleasing  of  rooms  supports  herself,  is  not  in  necessi- 
tous circumstances  w^ithin  the  provisions  of  the  act  of  March  3,  1899,  and  is  not 
entitled  to  one-half  her  husband's  pension  of  $17  per  month,  he  being  without 
other  means  of  support  than  his  daily  labor. 

The  declaration  filed  by  claimant  July  17,  1899,  for  division  of  her  husband*s  pen- 
sion based  on  desertion  was  void  and  conferred  no  jurisdiction  on  the  Commis>- 
sioner  of  Pensions  to  susi^end  or  withhold  pension  or  any  portion  thereof,  or  to 
pass  upon  the  question  of  desertion,  as  the  desertion  named  in  the  act  of  March 
8,  1899,  could  not  exist  until  after  the  expiration  of  six  months  from  the  passafce 
of  said  act.  Rothery  r.  Rothery  (11  P.  D.,  77  and  377) ;  Richards  r.  Richanls 
(ibid., 90);  Henry  M.  Rothery  (ibid.,  255),  and  Millard  r.  Millanl  (12  P.  D.,  26lM. 

AssiHtaiit  Se(yt'etary  F,  L,  CampheU  to  the  Coitwiissifmer  of  Penstotm^ 

May  IS,  1902, 

William  A.  Fisher,  late  private.  Company  I,  E^th  Indiana  Cavalr}% 
and  pensioner  under  certificate  Xo.  281556,  appealed  January  31, 19(M>, 
from  the  Bureau  action  of  December  22,  1899,  allowing  the  application 
of  Eliza  Fisher,  filed  Juh'  17,  1899,  for  division  of  pension  under  the 
act  of  March  3, 1899,  on  the  ground  that  "  pensioner  deserted  claimant.*' 

He  tiled  a  supplemental  appeal  May  7, 1900,  in  which  he  alleged  that 
he  had  filed  an  appeal  September  28,  1S99,  and  in  which  he  alleged  that 
he  was  denied  the  right  of  being  present  at  the  special  examination  of 
his  wife  and  other  witnesses  who  were  specially  examined. 

The  papers  in  the  case  fail  to  disclose  any  appeal  of  September  28, 
1899,  or  any  appeals  other  than  the  appeals  of  January  31,  1900,  and 
May  7,  1900. 

The  appeals  were  considered  m  part  by  the  Department  September 
30,  1901,  when  the  papers  were  returned  for  compliance  with  the  rule 
in  the  Ellis  case  (11  P.  D.,  288)  as  to  proof  of  service  of  notice. 

Digitized  by  VjOOQ IC 


DECISIONS   KELATING   TO   PENSIONS.  337 

March  17,  1902,  the  papers  were  transmitted  to  this  Depaitiuent 
urith  the  following  report: 

I  have  the  honor  to  transmit  herewith  the  papers  in  the  claim  of  William  A.  Fisher, 
late  private,  Company  I,  Eighth  Indiana  Volunteer  Cavalry,  Certificate  No.  281556, 
together  with  the  papers  in  the  claim  under  the  act  of  March  3, 1899,  of  Eliza  Fisher, 
his  wife. 

The  latter  claim  was  filed  originally  on  July  17,  1899.  A  new  declaration  was  filed 
November  15,  1899.  The  claim  was  allowed  December  ^,  1899.  An  appeal  was 
made  for  a  reconsideration  by  this  Bureau,  and  on  February  18,  1901,  said  appeal 
was  dismissed  and  payment  to  the  wife  continued.  Prior  to  this  latter  action,  and 
on  January  31,  1900,  an  appeal  was  filed,  docket  No.  60567.  This  appeal  reached  the 
law  di\4sion  September  23,  1901,  and  on  said  date  the  papers  were  forwarded  to  the 
Department  as  per  copy  of  letter  on  file  with  appeal.  On  September  30,  1901,  the 
Department  returned,  for  further  action  and  report,  all  papers  in  the'claim.  The 
instnictions  of  September  30,  1901,  of  the  Department  and  the  papers  in  the  case 
were  not  received  in  the  law  division  until  March  14,  1902,  this  delay  evidently 
occurring  through  some  error  on  the  part  of  some  clerk  in  this  Bureau  in  sending  the 
papers  direct  to  the  board  of  review  instead  of  to  the  law  division,  which  would  have 
l)een  the  proper  course.  * 

As  the  instnictions  of  the  Department  of  September  30,  1901,  are  to  the  effect  that 
the  appellee  be  served  by  the  appellant  with  the  usual  notice  under  the  Ellis  rule, 
and  as  the  practice  relative  thereto  has,  since  September  30,  1901,  been  changed 
from  this  Bureau  to  the  Department, .all  the  papers  are  returned  to  the  Department 
so  that  that  rule  may  be  complied  with. 

Pensioner  contends,  in  brief,  that  claimant  lias  all  his  property, 
including  a  house  and  lot  worth  about  $2,000,  all  their  household  furni- 
ture, a  lot  valued  at  $175,  has  money  in  the  bank  and  is  not  in  necessi- 
tous circumstances;  that  he  has  no  means  of  support  aside  from  his 
pension;  is  in  poor  health,  suffering  from  his  wound  and  disease:  that 
he  does  not  drink  or  gamble;  that  he  desires  to  resume  his  marital 
relations  with  his  wife,  but  she  closes  the  door  in  his  face  and  refuses 
to  talk  to  him,  and  that  he  will  willingly  surrender  all  his  i>ension  to 
her  if  she  will  live  with  him  or  permit  him  to  live  with  her. 

On  further  consideration  of  the  appeal  the  Department  is  of  the 
opinion  that  the  papers  filed  by  claimant  November  15, 1899,  and  desig- 
nated by  the  Bureau  as  '^a  new  declaration,"  is  but  an  affidavit  filed 
in  support  of  her  original  declaration  filed  July  17,  1899,  and  that  it 
is  not  and  does  not  purport  to  be  a  declaration  or  application  for  divi- 
iiion  of  pension  under  the  act  of  March  3,  1899.  In  another  affidavit 
executed  by  claimant  on  the  same  date  and  filed  dt  the  same  time,  she 
testified — 

that  she  is  the  owner  of  the  following  real  estate  in  the  city  of  Nobleville,  county  of 
Hamilton,  and  State  of  Indiana,  viz: 

One  hoane  and  part  of  lot  of  the  probable  value  of  $1,000;  one  vacant  lot  of  the 
probable  value  of  $50;  personal  property  consisting  of  household  goo<is  only,  $50; 
that  the  income  from  the  foregoing  does  not  exceed  in  any  one  year  the  sura  of  $75 
per  annum. 

Both  of  these  affidavits  were  evidently  filed  in  response  to  Bureau 
calla  for  testimony  under  her  declaration  filed  July  17,  1899,  wherein 
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she  alleged  that  her  said  husband,  the  pensioner,  deserted  her  over  two 
years  prior  to  July,  1899. 

This  declamtion  being  based  on  Siesertion  and  filed  less  than  .six 
months  from  the  passage  of  the  act  of  March  3,  1899,  was  premature, 
inoperative,  and  void,  and  conferred  no  jurisdiction  or  authority  upon 
the  Commissioner  of  Pensions  to  suspend  or  withhold  pension  or  any 
portion  thereof,  or  to  pass  upon  the  question  of  the  alleged  desertion, 
for  the  reason  that  no  such  desertion  as  is  designated  in  said  act  could 
exist,  or  be  proved  to  exist  prior  to  the  expiration  of  six  months  from 
the  passage  of  said  act. 

The  language  of  that  act  is: 

That  in  case  ^  resident  pensioner  of  the  United  States  shall  for  a  period  of  over 
six  months  desert  his  lawful  wife,  she  being  a  woman  of  good  moral  character  and 
in  necessitous  circumstances,  *  ♦  *  the  Commissioner  of  Pensions  is  hereby 
directed,  upon  being  satisfied  by  competent  evidence  of  such  desertion,  to  cause  one- 
half  of  the  pension  due  or  to  become  due  said  pensioner  during  the  continuance  uf 
such  desertion  to  be  paid  the  wife.     ♦    *    * 

All  acts  of  Congress,  unless  otherwise  provided,  speak  or  become 
operative  from  the  date  of  their  enactment.  (Sutherland  on  Statutory 
Construction,  pars.  104  and  106  ) 

When  the  act  of  March  3,  1899,  provided  that  in  case  a  pensioner 
*'  shall  for  a  period  of  over  six  months  desert  his  lawful  wife  "  it  spoke- 
from  the  date  of  enactment,  and  referred  only  to  future  desertion  of 
over  six  months,  or  the  continuance  of  a  past  desertion  (desertion 
being  a  continuous  act)  for  over  six  months  in  the  future.  The  atl  is 
therefore  prospective  and  not  retroactive  in  its  terms  and  operation. 
Rothery  ^^  Rothery  (11  P.  D.,  77  and  377);  Richards  v,  Richards  (ibid., 
90);  Henry  M.  Rothery  (ibid.,  255);  Millard^*.  Millard  (12  P.  D.,  262). 

Even  assuming  that  the  affidavit  of  November  15, 1899,  should  be 
treated  as  a  declaration  for  the  purpose  of  continuing  a  division  of 
pension  from  that  date,  it  is  evident  from  claimant's  admissions,  as 
well  as  the  uncontradicted  testimony  in  the  case,  that  she  was  not  then 
and  has  not  since  been  in  '^necessitous  circumstances"  within  the 
meaning  of  said  act  of  March  3,  1899. 

Claimant  testified  before  the  special  examiner  April  9,  1900,  that 
since  the  separation  from  her  husband  in  1896  she  owned  and  had 
title  to  the  house  and  lot  where  they  lived  in  Noblesville,  Ind.,  and 
that  she  also  owned  a  vacant  lot;  that  this  property  was  unincumbei*od 
and  would  bring,  she  thought,  at  forced  sale  $1,100;  that  since  1M*7 
she  had  rented  this  property,  receiving  $10  per  month  rent;  that  she 
rented  the  house  in  which  she  lived  in  Indianapolis,  Ind.,  for  which 
she  paid  ^50  per  month;  that  she  rented  out  the  rooms  in  this  house 
at  about  $65  per  month,  and  that  by  hard  work  and  close  living  she 
could  make  ends  meet,  and  pay  her  bills,  including  hired  help,  gas 
bills,  taxes,  and  water  rates;  that  she  had  $150  in  bank  at  Noblesville. 
Ind.,  which  she  had  saved  up  from  the  rent  of  the  house,  which  was 
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the  accumulations  of  three  years;  that  her  son-in  law,  Mr.  Davidson, 
attended  to  her  business  for  her  and  could  corroborate  her  statements. 
Mr.  Davidson  testified  before  the  examiner  April  11,  1900,  that 
cluimant  owned  a  house  in  Noblesville,  Ind.,  worth  at  cash  sale  about 
;fl.l50,  which  rented  at  $10  per  month,  except  one  month,  when  it  was 
va«.ant;  that  she  also  owned  a  vacant  lot  worth  at  forced  sale  about  $65; 
that  the  taxes,  insurance,  and  repairs  on  her  said  property  for  the  last 
year  amounted  to  about  $35,  and  that  her  income  from  said  propeit}'' 
would  amount  to  about  $75;  that  she  had  no  other  property  except 
1150  in  bank — the  saving  from  the  rent  of  house. 

The  evidence  shows  that  pensioner  has  no  property,  real  or  personal, 
aside  from  his  pension  of  $17  per  month;  that  he  is  in  feeble  health 
and  earns  his  living,  aside  from  the  aid  supplied  by  his  pension,  by 
his  daily  labor. 

Pensioner's  condition  in  life  becomes  material  in  determining  the 
'•  necessitous  condition  "  of  the  wife,  as  those  words  in  the  statute  nat- 
urally refer  to  her  need  of  those  necessaries  suitable  to  her  situation 
and  his  condition  in  life,  and  which  the  husband  is  bound  to  provide 
or  for  which  he  is  liable  on  an  implied  contract,  in  case  he  fails  to  pro- 
vide. See  2  Kent,  p.  146;  15th  Am.  and  Eng.  Ency.  of  Law  (2d  ed.), 
p.  875, /and  note  1,  p.  877;  Clark  v.  Ca)x  (32  Mich.,  204,  211,  and  212). 
The  e5urts,  in  pansing  upon  the  question  of  the  wife's  necessitous 
circumstan'.*es,  invariably  refer  to  the  husband's  physical  and  financial 
ability,  his  condition  in  life,  as  well  as  the  social  condition  of  the 
parties. 

No  absolute  rule  can  therefore  be  laid  down  which  will  be  applicable 
alike  to  all  cases,  but  the  fact  as  to  whether  the  wife  is  or  is  not  in 
necessitous  circumstances  should,  in  the  opinion  of  the  Department, 
be  ascertained  and  determined  according  to  the  evidence  in  each  par- 
titular  case,  applying  the  well-known  rules  of  law  in  cases  involving 
the  question  of  necessaries.  (See  Stewart  on  Marriage  and  Divorce, 
par.  180.) 
As  stated  by  Justice  Cooley  in  the  case  of  Clark  ?;.  Cox  (sujmt): 
To  leave  out  of  view  the  income,  or  the  capacity  to  earn  or  produce  one,  *  ♦  ♦ 
is  to  omit  the  most  important  factor  in  the  problem. 

The  Department  is  of  the  opinion  that  the  foregoing  reasoning  of 
Justice  Cooley  is  applicable  to  this  case,  and  that  the  financial  and 
necessitous  condition  of  the  pensioner  should  be  taken  into  considera- 
tion in  determining  the  actual  necessitous  condition  of  the  claimant. 
They  are  facts  which  should  be  considered  in  connection  with  other 
facts  in  the  case. 

It  is  evident  from  the  evidence  in  this  case  that  claimant  was  not 
shown  to  be  in  necessitous  circumstances,  and  her  claim  should  have 
been  rejected  upon  that  ground  had  she  filed  a  valid  declaration. 

As  already  stated,  however,  the  only  declaration  ever  filed  by  claim- 
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ant  was  filed  July  17,  1899,  and  was  void,  and  any  action  based  thereon 
was  also  void  and  without  authority  of  law. 

The  declaration  being  void,  the  question  of  notice  in  this  case 
becomes  immaterial. 

The  action  appealed  from  is  accordingly  reversed,  and  you  are 
directed  to  cause  to  be  paid  to  pensioner  the  one-half  pension  unlaw- 
fully withheld  from  him,  in  accordance  with  the  decision  in  the  case  of 
Henry  M.  Rothery  (11  P.  D.  255). 


marriage  and  divorce— remarriage— presumption  of  death- 
impediment. 

Mary  N.  Lester  (widow). 

Appellant's  marriage  to  the  soldier  at  a  time  when  she  had  a  husliand  living  and 
undivorced,  she  not  having  exercised  ordinary  diligence  in  informing  hen>elf  w 
to  the  whereabouts  of  such  first  husband  when  she  contracted  a  second  marriage, 
such  second  marriage  wte  not  entered  into  in  goo<l  faith,  in  the  honest  l)elief  that 
her  first  husl)and  was  dead,  and  can  not  be  upheld  under  section  6,  chapter  i\ 
article  1,  of  the  New  York  Statutes,  Vol.  3,  and  confers  on  her  no  right  of  pension 
as  widow  of  said  second  husband. 

Asm^tant  Secr^etary  t\  Z.   Cainjyhell  to  the  Commissioner  of  I^en^tnm^ 

May  15,  1902. 

Mary  N.,  as  alleged  widow  of  Samuel  S.  Lester,  formerly  a  private 
in  Company  A,  Ninety -fourth  New  York  Volunteer  Infantry,  filed  her 
application  under  the  act  of  June  27, 1890,  on  December  3,  1890,  claim 
being  rejected  on  June  4,  1900,  on  the  ground  of  no  title.  An  appeal 
was  had  on  July  14,  1900. 

The  issue  in  the  case  is  as  to  the  legalit\^  of  the  marriage  of  soldier 
and  claimant,  the  facts  being:  ^»  follows: 

Claimant  states  her  first  husband  was  Arland  R.  Marsh,  and  that  he 
deserted  her  in  the  month  of  April,  1859.     Her  affidavit  reads: 

She  had  Ijeen  unable  to  find  him  or  learn  what  has  become  of  him,  and  believin? 
him  to  he  dead,  she  contracted  marriage  with  said  Samuel  S.  Lester. 

This  marriage  was  celebrated  on  July  26,  1865,  in  the  county  of 
Oswego,  State  of  New.  York,  bemg  the  same  locality  in  which  claimant 
and  Marsh  lived  when  he  deserted  her.  Claimant  fuither  says  that 
some  years  after  her  marriage  with  soldier  she  heard  of  Marsh's  death, 
but  only  by  rumor.  Soldier  died  on  January  17,  1882,  the  marriage 
of  soldier  and  claimant  took  place  six  years  and  three  months  after  the 
desertion,  and  claimant  relies  upon  the  statutory  provisions  of  the 
State  of  New  York  to  substantiate  the  legality  of  her  alleged  second 
marriage,  the  statute  in  question  being  as  follows: 

If  any  jHjrson,  whose  huslmnd  or  wife  shall  have  absented  himself  or  heraelf  fur 
the  space  of  five  succej^sive  years,  without  being  known  to  such  person  to  be  living 
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during  that  time,  shall  m&Try  daring  the  iifetime  of  such  absent  hasband  or  wife, 
the  marriage  shall  be  void  only  from  the  time  that  its  nullity  shall  be  pronounced 
by  a  court  of  competent  authority.     (Sec.  6,  chap.  8,  art.  1,  vol.  3,  p.  2332,  N.  Y.  R.  S.) 

It  would  seem,  at  first  blush,  that  if  the  material  fact^,  as  narrated 
by  claimant,  were  corroborated,  her  case  would  be  established,  pro- 
vided it  were  shown  that  claimant  did  not  have  at  the  date  of  her 
union  with  soldier  actual  knowledge  that  her  first  husband  was  living. 
The  court  of  appeals  of  the  State  of  New  York  have,  however,  declared 
in  no  uncertain  terms  that  there  must  be  something  more  than  passive 
procedure  on  the  part  of  the  person  who  contracts  a  second  marriage 
and  relies  upon  said  statute  to  establish  its  legality.  In  the  case  of 
Gall  V.  Gall  (114  N.  Y.,  109)  the  court  of  appeals  said  in  regard  to 
facts  material  to  be  proved  under  this  statute: 

He  can  not  shut  his  eyes  and  ears  and  justify  a  second  marriage  because  for  five 
years  he  did  not  hear  of  his  wife.  Did  he  try  to  hear  of  her?  Did  he  make 
inquiries    »    «    *    \Vas  he  excused  from  inquiry  by  a  false  report  of  her  death? 

And  to  the  same  end,  the  opinion  in  the  case  of  Miller  v.  Dodge 
(28  N.  Y.  Misc.,  238)  states  the  statute  to  be— 

Founded  upon  the  basis  that  marriage  brings  obligations  upon  botii  parties,  and 
that  one  of  these  obligations  is  for  each  to  concern  himself  or  herself  as  to  the  where- 
abouts of  the  other;  and  in  the  case  of  unexplained  absence  to  make  search  in  the 
channels  of  information  afforded  by  relatives  or  friends.  And  when,  as  in  this  ca^e, 
the  husband  is  turned  out  from  the  home  of  his  wife  and  forced  into  prison  upon  her 
complaint,  however  just  that  complaint  may  be,  she  may  not  rest  unconcerned  as  to 
his  future  for  the  sole  purpose  of  freedom  by  accruing  time;  but  while  she  may  have 
exemption  from  marital  subservience  on  account  of  brutal  conduct,  she  must  exercise 
proper  diligence  to  entirely  free  herself  from  the  yoke;  to  avoid,  by  the  firm  belief 
of  death,  the  having  two  or  more  husbands  living  from  none  of  whom  she  has  been 
divorced. 

The  court  announced,  as  the  basis  of  their  language,  the  opinion  in 
Gall  o.  Gall,  supra. 

There  is  no  question,  then,  but  that  a  claimant  who  invokes  the 
statute  quoted  must  show  she  remarried  under  an  honest  belief  that 
her  first  husband  was  dead,  said  belief  being  a  reasonable  and  just  con- 
clusion, based  upon  due  diligence  in  ascertaining  facts.  Applying  this 
rule  to  the  case  under  discussion,  it  is  observed  that  there  is  evidence 
by  which  the  question  of  the  good  faith  of  claimant  in  contracting  her 
second  mamage  can  be  satisfactorily  answered. 

Claimant's  sister,  who  was  born  in  1833,  testified  before  a  special 
examiner  that  she  lived  with  claimant  in  Oswego  County,  N.  Y.  About 
the  3-ear  1850  claimant  and  her  husband,  Arland  R.  Marsh,  moved  to 
Blackstone,  Mass.,  and  affiant  went  there  and  lived  with  them.  Ail 
three  then  moved  to  Fall  River,  then  to  Nashua,  N.  H.,  and  finally 
claimant  and  her  husband  moved  back  to  Oswego  County,  N.  Y.,  near 
the  old  home,  and  resided  there  until  their  separation.     In  the  fall  of 
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1861,  two  years  and  a  half  after  the  separation,  Marsh  came  to  affiant\s 
house  and  worked  for  her  husband,  evidently  for  some  months.  Some 
time  after  the  close  of  the  wai*  affiant  met  Marsh  in  Slatersville,  R.  I., 
but  only  long  enough  to  say  a  few  words.  She  met  him  again,  shortly 
before  he  died,  in  Woonsocket,  R.  I.,  and  when  he  died  affiant  attended 
his  funeml. 

The  wife  of  a  son  of  Marsh,  by  his  first  wife,  testifies  that  Mar>h 
visited  them  in  the  city  of  Fitchburg,  Mass.,  in  1871,  and  it  seems  to 
be  apparent,  from  the  general  trend  of  all  the  testimony,  that  Marsh, 
Avhose  business  was  that  of  a  mill  operator,  went  back  to  his  old  hau^t:^ 
^among  the  mills  in  eastern  New  England,  and  followed  his  occupation 
there  until  his  death.  His  death  is  a  matter  of  record  in  the  city  of 
Woonsocket,  R.  I.,  and  occurred  on  April  24,  1888,  six  j^ears  after 
the  death  of  soldier. 

It  is  not  believed  that  this  claimant  exercised  even  ordinary  diligence 
in  informing  herself  as  to  the  whereabouts  of  her  first  husband  when 
she  contracted  the  second  marriage.  Her  own  sister,  one  who  had 
lived  with  claimant  and  Marsh  for  a  considei-able  number  of  3ear> 
closely  preceding  the  separation,  testifies  that  Mai-sh  worked  for  her 
husband  in  the  fall  of  1861,  and  if  claimant  had  been  at  ail  active  in 
prosecuting  a  search,  or  had  been  really  desirous  of  obtaining  any 
knowledge  of  Marsh's  whereabouts,  what  more  natural  than  for  her 
to  communicate  with  her  own  sister,  who  could  have  informed  her  that 
her  first  husband  was  living  bss  than  four  3'eai*s  prior  to  the  attempted 
second  marriage.  And,  again,  why  was  no  information  sought  for 
from  the  son  of  Marsh  by  his  first  wife^ 

So  far  as  the  evidence  shows,  it  tends  very  pointedly  to  demonstrate 
an  utter  indifference  on  the  part  of  claimant  as  to  whether  or  not  her 
firet  husband  was  living  when  she  contracted  the  marriage  with  the 
soldier,  and  to  an  absolute  lack  of  such  diligence  on  her  part  as  would 
justify  a  conclusion  that  she  entered  into  this  second  marriage  in  good 
faith,  in  the  honest  belief  that  her  first  husband  was  dead.  In  the 
absence  of  such  an  honest  belief  the  appellate  courts  of  the  State  of 
New  York  do  not  uphold  a  second  marriage  under  the  statute  in 
question. 

Action  affirmed. 


DEATH  CAUSE— PATHOLOGICAL  SEQUENCE— BACTERIOLOGY— TUBER- 
CULOSIS. 

Susan  Codner  (widow). 

The  deceased  soldier  was  pensioned  at  the  rate  of  $12  per  month  for  ** chronic  diar- 
rhea and  resulting  disease  of  rectum."  He  died  November  12, 1897,  of  pulmonary- 
tuberculosis,  which,  his  widow  contends,  was  an  indirect  result  of  the  said  cli»- 
eased  condition  of  his  alimentary  canal. 
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Heid: 

1.  That  inasmuch  as  the  evidence  in  favor  of  the  bacterial  origin  of  tuberculosis, 

whether  lo<'al  or  general,  is  now  regarded  as  conclusive,  it  is,  necessarily,  a  pri- 
mary disease,  and  it  is,  therefore,  never  a  pathologic  sequel  of  any  other  disease, 
though  certain  constitutional  peculiarities,  and  some  local  conditions,  especially 
of  the  bronchii,  are  considered  by  medical  authorities  to  be  favorable  to  the 
invasion,  growth,  and  proliferation  of  the  tubercle  bacillus. 

2.  That  the  evidence  in  the  case  does  not  establish  the  existence  at  any  time  of 

tuberculosis  of  the  bowels,  though  it  is  not  improbable  that  such  conditions  did 
exist  during  the  last  few  years  of  the  soldier's  life  as  secondary  to  the  phthisis 
pulmonalis,  as  such  a  sequel  is  not  at  all  unusual. 

3.  That  the  said  cause  of  the  soldier's  death  not  having  been  incident  in  any  way  to 

his  military  service  his  widow  has  no  title  to  a  pension  under  the  general  law. 

Assistwfit  Secretary  F.  X.  Campbell  to  tJie  Commissioner  of  Pensions^ 

May  15,  1902. 

Susan,  widow  of  Egbert  Codner,  late  private,  Company  B,  Third 
New  York  Light  Artillery,  is  now  a  pensioner  under  the  provisions  of 
section  3  of  the  act  of  June  27,  1890.  Her  claim  under  the  said  act 
was  filed  October  5,  1898. 

The  soldier  died  November  12, 1897,  and  on  November  27, 1897,  his 
said  widow  filed  a  claim  for  pension  under  the  general  law.  This 
claim  was  twice  rejected  on  the  same  ground,  namely,  that  the  sol- 
dier's death  from  pulmonary  tuberculosis  was  not  due  to  the  chronic 
diarrhea  and  resulting  dfsease  of  rectum  for  which  he  was  pensioned 
under  the  geneml  law  at  the  rate  of  1^2  per  month,  and  that  such 
cause  of  death  was  not  otherwise  of  service  origin.  The  first  adverse 
action  in  the  case  was  taken  June  4,  1898,  but  the  claim  was  subse- 
quently reopened  and  the  benefit  of  a  special  examination  relative  to 
the  cause  or  causes  of  the  soldier's  death  was  extended  to  the  claimant. 
The  facts  adduced  at  such  examination  failed  to  warrant  any  change 
in  the  former  action  of  the  Bureau  in  the  premises,  and  on  September 
1, 1899,  the  claim  in  question  was  again  rejected. 

In  an  appeal  from  the  second   rejection  of  her  said  claim,  filed 

November  27,  1899,  the  appellant  contends  that — 

*    *    *    sufficient  weight  is  not  given  the  testimony  of  Dr.  Osborn  and  others;  and, 
further,  that  the  soldier  did  not  die  of  pulmonary  consumption. 

Thatthe  soldier  did  die  of  pulmonary  tuberculosis  is,  however,  shown 
beyond  question  by  the  testimony  of  his  attending  physician  during 
his  last  illness,  by  the  other  medical  evidence  in  the  case,  and  by  all 
the  material  facts  presented  in  the  case  as  well. 

According  to  the  deposition  of  Dr.  Osborn,  whose  testimony  is 
referred  to  by  the  appellant,  he  first  treated  the  soldier  several  years 
after  the  war,  about  1873.  This  afiiant  further  deposed  and  said, 
in  part: 

I  have  no  record  showing  the  date  of  said  treatment;  as  near  as  I  can  recollect, 
he  was  under  my  treatment  about  two  months.  He  was  suffering  during  that  tiuir 
with  chronic  diarrhea  and  piles;  and,  also,  some  pain  in  the  back,  indicating  dis' 
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of  kidneys.  I  don't  think  I  ever  tested  his  urine.  There  was  a  sort  of  hectic  fever 
which  I  thought  was  cause<l  ftx>ni  absorption  of  pus  from  the  diseased  intestines.  I 
do  not  think  there  were  any  fistulous  openings  in  the  rectum  when  I  began  to  treat 
him. 

He  also  had  some  cough.  The  cough  was  not  excessive.  It  was  a  sort  of  hackings 
irritating  cough.  During  my  treatment  he  seemed  to  improve,  and,  at  that  time,  I 
thought  he  would  make  a  complete  recovery.  I  did  not  treat  him  as  long  as  I  wantcfl 
to,  for  the  reason  that  he  was  poor  and  when  he  began  to  get  better  he  thought  he 
would  get  well  without  further  treatment.  The  soldier  would  have  hectic  fever  dur- 
ing the  day  followed  by  night  sweats. 

The  soldier's  general  prostration  indicated  that  there  was  a  tubercular  diathesie. 
I  have  never  treated  him  since,  but  had  known  him  well  ever  since  until  he  died. 

I  under6too<l  that  during  the  latter  part  of  his  life  he  was  troubled  with  fistulas 
opening  into  the  rectum.  I  did  not  see  him  in  his  last  illness,  but  before  he  ^i-a^ 
taken  down  and  confined  to  the  house  1  noticed  that  he  had  a  bad  cougli,  and  he 
bore  a  consumptive  appearance  at  the  last. 

I  understand  that  the  soldier's  death  was  caused  by  pulmonary  consumption.  If 
such  was  the  case  it  would  be  a  natural  result  of  the  condition  the  soldier  was  in 
when  under  my  treatment. 

The  foregoing  evidence,  which  the  appellant  contends  was  not  given 
due  weight,  appears  to  be  rather  adverse  instead  of  favoi-able  to  her 
interests  in  the  premises,  notwithstanding  the  said  affiant's  statement 
that  the  fatal  phthisis  pulmonalis  was  but  '*a  natural  result  of  the 
conditions  the  soldier  was  in  while  under  my  [his]  treatment."  The 
''conditions  the  soldier  was  in''  while  under  this  affiant's  treatment, 
for  the  space  of  two  months  in  1873,  were,  according  to  his  own  state- 
ment, that  he  was  suffering  from  chronic  diarrhea  and  piles,  from  a 
hacking,  irritating  cough,  from  pain  in  back,  and  that  he  was  of  a 
tubercular  diathesis.  This  testimony  goes  to  show  that  even  a.^  far 
back  as  1873  there  were  premonitory  symptoms  at  least  of  the  fact 
that  the  soldier  then  had  the  disease  of  which  he  subsequently  died. 
And  it  is  worthy  of  note  that  there  is  nothing  in  the  evidence  on  file 
even  tending  to  show  that  prior  to  the  date  of  his  death  there  was  ever 
any  idea  that  the  chronic  diarrhea  and  disease  of  rectum  for  which  the 
soldier  was  pensioned  was  of  a  tubercular  natui*c.  Subsequent  to  the 
date  of  filing  of  the  widow's  claim,  however,  plenty  of  testimony  has 
been  adduced  with  a  view  to  showing  that  such  causes  of  disability 
were  either  due  to  a  tubercular  lesion  of  the  bowels  or  that  a  preexist- 
ing morbid  condition  of  the  bowels  had  proved  to  be  fruitful  soil  for 
the  invasion  of  the  bacillus  tuberculosis,  and  that  the  pulmonary  infec- 
tion was  but  secondar}^  to  the  tubercular  process  tii'st  set  up  in  the 
digestive  organs.  But  it  is  not  shown  b}"  such  evidence  that  any 
microscopical  or  bacteriological  examination  wa.s  ever  made  of  any  of 
the  tissues  or  of  the  secretions  or  excretions  of  the  alimentary  canal, 
either  prior  or  subsequent  to  the  development  of  the  pulmonary  tuber- 
culosis, with  a  view  to  ascertaining  whether  or  not  the  disease  of  the 
organs  in  question  was  of  a  tubercular  nature.  Therefore  there  is  no 
positive  evidence,  but  onl}'  speculation,  as  to  there  having  been  any 
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intestinal  tuberculosis.  Furthermore,  primary  intestinal  tuberculosis, 
though  not  uncommon  in  children,  is  very  rare  in  adults,  whereas 
'Vsecondary  involvement  of  the  bowels  is  very  common  in  chronic  pul- 
monary^ tuberculosis"  (Osier).     This  same  authorit}'^  also  says: 

Tubercaloflis  of  the  rectum  has  a  special  interest  in  connection  with  fistula  in  ano, 
which,  acconling  to  Spillman's  statistics,  occurs  in  about  three-fifths  per  cent  of  cases 
of  pulmonary  disease.  In  many  instances  the  lesion  has  been  shown  to  be  tubercu- 
lous. It  is  very  rarely  primary,  but  if  the  tissue  on  removal  contains  bacilli  and  is 
infective,  the  lungs  are  almost  invariably  found  to  be  involved. 

Hence,  even  though  the  fistulas  which  it  is  stated  the  soldier  suffered 
from  during  the  last  years  of  his  life  had  been  shown  to  have  been 
tuberculous,  it  is  altogether  probable  that  such  condition  would  have 
been  secondary  to  the  pulmonary  tuberculosis  instead  of  being  the 
point  of  primary  infection,  as  testified  to  by  one  affiant. 

The  attending  physician  of  the  soldier  during  his  last  illness.  Dr. 
William  R.  Laird,  of  Auburn,  N.  Y.,  testified  as  follows: 

I  have  been  in  the  practice  of  medicine  in  this  city  since  March,  18S0.  I  became 
aei]uainted  with  Egbert  Codner  soon  after  I  came  to  Auburn.  I  must  have  known 
him  sixteen  or  seventeen  years  before  he  died.  The  first  record  I  have  of  treating 
him  was  September  19, 1892,  but  I  had  prescribed  for  him  before  this.  We  belonged 
to  the  same  G.  A.  R.  poet.  1  first  treated  him  for  a  cough.  His  breathing  was  hard 
and  it  was  of  a  bronchial  character.  1  never  examine<l  him,  but  from  his  appear- 
ani-e  and  his  enough  I  thought  there  was  a  solidification  oi  the  upper  part  of  both 
lungs  when  1  first  knew  him.  He  had  the  cough  long  before  I  ever  treated  [him]. 
He  had  the  general  cachexia  of  consumption.  He  was  flat  chested  and  was  stoop 
shouldered.  When  he  sat  in  his  wagon  he  always  leaned  forward  with  his  shoulders 
drawn  together.  When  he  coughed  he  raised  a  thick  yellow  pus.  His  voice  was 
always  husky,  showing  clearly  a  diseased  (condition  of  the  throat  and  upper  part  of 
the  lungs.  This  condition  existed  when  1  first  knew  him,  at  least  fifteen  years  before 
he  die<l.  I  remember  of  giving  him  prescriptions  for  chronic  diarrhea  when  meet- 
ing him  on  the  streets  and  while  attending  members  of  his  family  at  his  own  house, 
but  I  have  no  dates  of  such  prescriptions.  I  rememl)er  also  of  giving  him  prescrip- 
tions for  piles,  but  I  never  examined  him  for  piles,  and  have  no  dates  of  the  prescrip- 
tions. On  September  19, 1892,  1  have  record  of  treating  him  for  a  slight  hemorrhage 
of  the  lungs.  I  saw  him  then  for  five  successive  days  at  this  time.  1  treated  him 
again  on  November  14  and  16  of  the  same  year  for  the  cough  and  diarrhea.  1  treated 
him  in  1893,  1894,  1895,  1896,  and  1897  for  diseased  condition  of  the  lungs  and 
diarrhea. 

I  was  called  to  see  him  September  28, 1897,  and  I  saw  him  every  day  until  he  died, 
November  12,  1897.  He  was  having  iliarrhea,  was  < coughing,  and  his  feet  and  legs 
were  bloate<l  and  became  very  much  distende^l,  and  also  the  abdomen.  He  was 
coughing  and  raising,  so  much  so  that  he  could  not  sleep,  neither  could  he  lie  down 
in  beil.  He  died  sitting  in  his  chair.  1  don't  think  he  was  able  t«  lie  down  in  bed 
for  four  weeks  before  he  died.  The  heart  was  secondarily  involved  but  was  not  the 
cause  of  the  bloating.  The  primary  cause  was  from  the  malarial  influence  which 
induced  the  diarrhea.     There  was  no  organic  disease  of  the  heart. 

I  never  examined  the  soldier's  rectum,  but  he  always  told  me  had  fi.stula8  in 
the  rectum  and  that  he  had  to  ii.sc  cotton  in  the  rectum  to  keep  his  clothes  from  soil- 
ing. While  I  never  examined  the  rectum,  it  is  my  opinion,  based  upon  the  knowl- 
e<lge  that  soldier  had  severe  chronic  diarrhea  before  he  had  the  lung  trouble,  that 
the  tubercular  condition  of  the  bowels  existed  before  his  lungs  were  affected,  and 
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that  the  lunge  became  involved  secondary  to  the  diseased  condition  of  the  mesentery; 
that  the  condition  that  the  rectum  was  in  goes  to  show  also  that  the  bowels  were 
primarily  involved.  The  diarrhea  was  intennittent  all  through  the  last  six  weeki*  of 
his  sickness,  as  is  usual  in  all  those  cases.  Chronic  diarrhea  was  an  important  factor 
in  the  cause  of  soldier's  death.  I  was  not  present  when  he  died.  I  saw  him  about 
twelve  hours  before  he  died.  I  was  informed  that  the  soldier  died  sitting  in  hi^ 
chair.  His  death  was  rather  more  sudden  than  I  expected.  He  did  not  go  into  a 
comatose  condition  but  had  his  senses  up  to  the  very  last,  as  I  was  informed  by  his 
family.  His  cough  continued  up  to  the  last  time  I  saw  him,  and  he  was  .«tron^ 
enough  to  raise  the  expectoration  up  to  within  a  few  hours  before  death. 

The  soldier's  death  cause  was  in  my  opinion  from  consumption,  resulting  from  a 
tul)erculou8  condition  of  the  bowels  and  mesentery,  caused  by  debility  resulting 
from  rhrmiic -diarrhea.  I  think  that  the  soldier  contracted  malaria,  which  in  turn 
caused  the  diarrhea  and  which  became  chronic,  causing  a  general  debility  of  the  whole 
system.  The  <lebility,  being  so  great,  servecl  as  a  ready  home  for  tuberculous  con- 
dition of  the  bowels  and  mesentery,  which  debilitated  the  system  so  much  more 
that  we  have  a  8oftene<i  condition  of  the  lung  tissue  as  a  result,  with  a  great  amount 
of  expectoration,  with  cavities  forming  and  in  turn  affecting  the  heart's  action  as  a 
result  of  the  nonoxygenation  of  the  blood,  causing  the  bloating  condition  of  the 
limbs  and  abdomen,  death  resulting. 

As  will  be  observed,  this  affiant  says  that  although  he  never  exam- 
ined the  soldier's  rectum  it  is  his  opinion  that  the  tuberculous  condi- 
tion of  the  bowels  existed  before  the  lungs  were  affected,  and  that  the 
lungs  became  involved  secondarily  to  the  diseased  condition  of  the 
mesentery.  As  before  stated,  however,  it  has  not  l>een  shown  that,  as 
a  matter  of  fact,  the  aliinentar}^  canal  was  involved  in  the  tubercular 
process  at  all;  and,  as  also  heretofore  stated,  even  if  it  had  been  it  was 
probably  a  secondar}-  and  not  a  primary  condition.  This  affiant's 
theory  that  the  soldier  first  contracted  malaria,  which,  in  turn,  caused 
diarrhea,  which  became  chronic  and  caused  such  great  debility  that  the 
bacilli  found  "a  ready  home"  in  the  bowels  and  mesentery,  and  that 
the  lungs  subsequently^ became  involved,  resulting  in  death,  is  rather 
too  farfetched  to  be  accepted  as  sufficient  to  settle  the  question  at  issue 
in  the  premises;  besides  which,  it  is  not  in  accord  with  the  well- 
estal)lished  pathology  of  the  disease  under  consideration. 

Tuberculosis  is  an  infectious  disease,  caused  b}'  a  micro-organism — 
the  bacillus  tuberculosis  of  Koch.  The  evidence  in  favor  of  the  bac- 
terial origin  of  tuberculosis  being  regarded  as  conclusive,  it  can  not  l>e 
considered  as  a  sequel  of  any  other  disease. 

The  following-named  conditions,  however,  are  believed  by  recog- 
nized medical  authorities  to  favor  the  growth  and  nmltiplication  of  the 
bacilli:  Heredity,  more  especially  when  both  parents  have  the  disease; 
scrofulosis,  or  the  ''delicate  constitution;"  frequently  recurring  bron- 
chial catarrh,  by  lowering  the  vitality  of  the  mucous  membi-ane, 
thereby  lessening  tissue  resistance  to  the  invasion  of  the  tubercle  bacil- 
lus; damp  localities,  b}'  causing  greater  vulnerability,  engendered  by 
the  colds  and  catarrhs  which  such  localities  induce;  climates  that  are 
characterized  by  f  recjuent,  rapid  changes  of  temperature;  age,  the  sus- 
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ceptible  period  for  pulmonary  tuberculosis  }>eing  between  20  and  35, 
the  mesentric  glands  being  more  commonly  infected  during  the  fii-st 
five  years  of  life,  including  the  nursing  period  and  that  during  which 
the  child  is  nourished  on  milk;  the  shape  of  the  chest,  two  varieties  of 
which  are  described  as  phthisical,  the  alar  and  the  flat;  and,  finally, 
traumatism,  which  favors  the  lodgment  of  the  bacillus,  more  particu- 
larly seen  in  the  development  of  tuberculosis  of  the  joints  succeeding 
injury.     (Tyson.) 

As  to  the  first  of  the  oonditioiis,  namely,  "hei-edity,"  Dr.  Osborn, 
whose  deposition  has  been  quite  full}^  set  out  herein,  said  in  a  prior 
affidavit:  "He  is  of  a  consumptive  family;  he  has  always  borneacon- 
?suraptive  appearance."  And  as  to  another  condition,  ''the  shape  of  the 
ohest,"  it  is  shown  by  an  abundance  of  testimony  that  the  soldier  was 
flat  or  hollow  chested.     His  widow  says  in  her  deposition: 

My  late  husband  was,  from  the  time  I  first  knew  him,  stoop  shouldereil  and  never 
stood  erect  When  driving  on  his  wagon  he  always  rested  his  elbows  on  his  knees, 
thus  always  sitting  in  a  stooping  posture. 

Itelative  to  the  chronic  diarrhea  for  which  the  soldier  was  pen- 
sioned, it  is  noted  that  he  was  subjected  to  three  official  medical  exam- 
inations during  the  prosecution  of  his  claim  for  original  pension  and 
for  increase  in  the  rate  thereof,  the  first  of  which  was  made  in  1881 
and  the  last  in  1891.  At  each  of  these  said  three  examinations  his 
weight  was  the  same,  135  pounds,  which  was  a  fair  weight  for  his 
•  height,  5  feet  7  inches,  and  its  uniformity  shows  that  the  diarrhea 
was  not  of  an  exhaustive  nature.  At  the  second  examination,  in  1889, 
he  stated  to  the  examining  surgeon  that  he  was  ^^  habitually  consti- 
pated'^ unless  he  used  a  laxative,  but  had  ''some  diarrhea  in  sum- 
mer." Had  there  been  a  tubercular  lesion  of  the  bowels  at  that  time, 
however,  no  such  history  of  the  case  would  have  been  given. 

As  to  the  method  of  infection  in  pulmonary  tuberculosis  (phthisis 
pulmonalis)  Tyson  says: 

There  are  two  possible  routes  of  invasion  of  the  lungs—one  by  the  air  passages 
(inhalation  tuberculosis),  the  other  by  the  blood.  The  former  is  by  far  the  most 
common  for  ordinary  forms  of  consumption,  while  the  latter  produces,  usually,  mil- 
liary  tuberculosis. 

From  the  facts  presented  in  this  case,  as  herein  set  out,  it  seems 
quite  probable  that  the  soldier  had  a  hereditary  tendency  to  phthisis 
pulmonalis,  and  it  is  clearly  shown  that  he  had  what  is  known  as  the 
•■^  phthisical  chest; "  and  it  is  altogether  prol)able  that  he  proved  to  be  an 
easy  victim  of  what  Tj^son  calls  ^'inhalation  tuberculosis."  And  the 
diarrhea,  which  certain  witnesses  in  the  case  trv  to  show  was  such  an 
important  factor  in  causing  the  soldier's  death,  was,  in  all  probability, 
but  one  of  the  symptoms  that  occur  in  later  sUiges  of  consumption, 
and  was  due  to  a  secondary,  instead  of  to  a  primary,  tuberculosis  of 
the  bowel,  although,  as  Tyson  says,  ''Kot  every  diarrhea,  however,  in 
tuberculosis  is  tubercular." 
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In  view  of  what  has  been  stated  herein,  the  Department  feels  impelled 
to  hold  that  the  appellant's  claim  for  pension  under  the  general  law  is 
without  merit.    The  action  appealed  from  is,  therefore,  hereby  affirmed. 


marriage  an1>  divorce— impediment— evidence— presumption. 

Elizabeth  Schneider  (widow). 

Appellant  was  married  to  the  soldier  in  acconlanee  with  the  law  of  Ohio  in  1886,  and 
lived  with  him  in  the  State  of  Michigan  aa  his  wife  until  hia  death  in  1895.  One 
witness  has  testified  that  soldier  was  previously  married  to  a  woman  in  1865,  who 
left  him  in  1871,  and  had  not  since  been  heard  of.  A  special  examination  failed 
to  find  any  trace  of  said  alleged  prior  wife. 

Heldf  That  the  mere  presumption  of  life  is  not  sufficient  to  overcome  those  presump- 
tions which  surround  the  celebration  of  a  marriage,  and  under  the  facts  as  dis- 
closed claimant  is  recognized  as  the  widow  of  soldier. 

Assistant  Secretary  F.  Z.  Campbell  to  the  Cammissioner  of  Pensions^ 

May  19,  1902. 

Elizabeth  Schneider,  as  widow  of  Fritz  Schneider,  fonnerly  private. 
Company  K,  Fifteenth  Michigan  Volunteer  Infantry,  filed  a  claim  for 
pension  under  the  act  of  June  27,  1890,  January  19,  1895,  which  was 
rejected  January  13,  1900,  in  the  following  stated  language: 

Approved  for  rejection  on  the  ground  of  claimant\s  inability,  though  aided  by  a 
thorough  special  examination,  to  prove  death  or  divorce  of  soldier's  fonner  wife,* 
and  hence  that  she  is  his  widow. 

February  3,  1900,  the  claimant  filed  an  appeal  to  the  Department, 
alleging  that  the  Bureau  was  in  error  in  its  conclusions  from  the  evi- 
dence in  the  case  and  the  law  applicable  thereto. 

The  claimant  was  married  to  the  soldier  by  ceremony  in  conformity 
to  the  laws  of  the  State  of  Ohio  on  September  7,  1886,  and  lived  with 
him  until  his  death  on  January  11,  1895,  two  children  having  been 
born  of  the  union,  and  who  are  now  living  with  the  claimant.  The  evi- 
dence shows  that  in  1880  or  1881  the  soldier  was  married  to  another 
woman  who  died  in  1884.  It  is  also  shown  by  record  evidence  that 
the  soldier  married  another  woman  October  22,  1865,  in  the  State 
of  Michigan  by  a  lawful  ceremony.  The  exact  date  when  this  wife 
left  the  soldier  does  not  appear  from  the  evidence,  but  it  was  probably 
in  1871  or  1872.  There  is  direct  conflict  in  the  evidence  i-egarding  the 
circumstances  of  this  woman's  leaving  the  soldier.  Three  witnesses 
testify  that  this  first  wife  and  two  children  were  compelled  to  leave 
him  because  of  his  cruel  and  inhuman  treatment  of  her.  A  number 
of  other  witnesses,  of  e(jual  credibility  with  those  just  mentioned, 
testify  that  the  soldier's  first  wife  was  a  woman  of  loose  and  immoral 
habits,  and  loft  him  in  the  company  of  another  man.  It  is  agreed  by 
all  the  witnesses  that  from  the  time  of  her  disappearance  in  1871 
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or  1872  s*he  has  never  been  he^rd  of  by  anyone  who  would  have 
been  likely  tx>  have  heard  of  her.  Some  of  the  witnesses  said  she 
went  to  Erie,  Pa.,  and  some  said  she  went  to  Monroe,  Mich. 
Thoi'ough  special  examination  has  failed  to  disclose  any  tidings  of  her 
at  either  place.  In  short,  so  far  as  the  record  shows,  she  simpl}'  dis- 
appeared, and  has  never  been  heard  from.  It  would  appear  that  the 
circumstances  under  which  this  woman  left  the  husband  is  immaterial 
for  the  purpose  of  this  inquirj^.  It  is  enough  to  know  (and  this  the 
evidence  clearly  establishes)  that  she  left  him  for  a  period  of  fourteen 
years  before  the  marriage  in  issue. 

The  marriage  in  this  case  was  contiucted  in  the  State  of  Ohio  and 
the  right  to  pension  accrued  in  the  State  pt  Michigan.  Under  the  act 
of  August  7,  1882,  the  validitv  of  the  marriage  ma}'  be  tested  by  the 
law  of  either  State.  As  it  happens  there  is  no  essential  difference 
between  the  holdings  of  the  courts  of  said  States  in  cases  similar  to 
the  one  under  consideration,  there  will  be  no  difficulty  in  deciding 
the  question.  The  point  of  law  here  presented  is  an  exceedingly 
.simple  one,  and  upon  which  there  is  no  contrariety  of  opinion  among 
the  courts  of  the  various  States  of  the  Union. 

The  marriage  in  issue  on  its  face  was  valid.  It  was  i-egularly  entered 
into  and  the  parties  lived  together  as  man  and  wife  for  a  period  of  nine 
years,  and  were  known  as  man  and  wife  in  the  communities  where 
the}'  resided,  and,  so  far  as  the  record  discloses,  no  one  ever  called 
¥uch  marriage  into  question  until  after  claim  for  pension  was  tiled.  It 
was  then  shown  that  the  soldier  had  been  married  in  1865,  and  no  posi- 
tive proof  of  the  death  or  divorce  of  the  wife  by  that  marriage  could 
be  furnished  })y  claimant  or  secured  on  special  examination. 

In  the  case  of  iVixon  t\  The  People  (18  Mich.,  84)  the  supreme  court 
of  Michigan  said: 

The  presumption  of  innocence — that  she  would  not  commit  the  crime  of  hijzamv 
by  marrying  the  defendant  while  Phillips  was  alive — rendered  it  obligatory  on  the 
court,  in  the  absence  of  testimony  to  the  contrary,  to  conclusively  presume  the  death 
of  Phillips  and  the  validity  of  her  marriage  to  the  defendant. 

See  also  Rice  v.  Lumley  (10  Ohio  St.,  596)  and  Rosenthal  v.  May- 
hugh  (33  Ohio  St.,  155),  cited  in  the  case  of  Elizabeth  Adams  (12 
P.  D.,  312). 

It  is  to  be  noted  in  this  case  that  the  soldier  married  two  women 
after  his  first  wife  left  him— one  in  1880  and  the  other  in  1886.  In 
the  absence  of  evidence  to  the  contrary  both  of  these  marriages  are 
to  be  presumed  lawful.  It  is  shown  that  the  marriage  entered  into  in 
1880  was  dissolved  by  the  death  of  the  wife,  and  the  validity  of  the 
marriage  in  issue  is  questioned  ]^y  the  fact  that  in  1865  one  of  the  parties 
was  married,  and  there  is  no  proof  that  said  marriage  was  dissolved 
by  death  or  divorcer  prior  to  1886.  There  i*;  here  a  conflict  of  pre- 
sumptions, one  of  the  validity  of  the  marriage  contract  and  the  other 
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the  presumption  that  the  wife  of  the  first  marriage  was  living  at  the 
date  the  marriage  in  issue  was  consummated. 

In  the  case  of  Jennette  Burton  (9  P.  D.,  31)  it  wa.s  held: 

The  burden  of  proof  against  the  validity  of  the  ceremonial  marriage  doe?  not  rest 
upon  the  widow,  but  upon  the  parties  who  attack  the  validity  of  such  ceremonial  mar- 
riage, and  the  presumption  of  law  favors  innocence  of  the  lattelr  marriage  until  the 
contrary  be  proved. 

In  the  case  of  Gaines  v.  New  Orleans  (6  Wall.,  642)  the  Suprome 
Court  of  the  United  States  held: 

The  fact  of  marriage  being  proved,  the  presumptions  of  law  are  all  in  favor  of  good 
faith.  To  disprove  good  faith  in  such  case  there  should  be  full  proof  to  the  contrary, 
and  it  must  be  irrefragable.  .  . 

In  the  case  of  Lockhart  v.  White  (18  Tex.,  102)  the  rule  of  law  in 
this  class  of  cases  is  succinctl}'^  stated,  as  follows: 

Though  th6  law  presumes  a  continuance  of  life,  yet  when  this  presumption  neces- 
sarily involves  a  presumption  of  crime  and  comes  in  conflict  with  the  presumption 
of  innocence,  the  former,  which  is  the  weaker,  yields  to  the  latter,  and  the  party 
affirming  that  an  individual  is  not  dead  will  be  bound  to  prove  it. 

In  the  case  of  Esther  A.  Palmer  (11  P.  D.,  320)  the  Department  said: 

*  The  mere  presumption  of  life  is  not  sufficient  to  overcome  those  presumptions 
which  surround  the  celebration  of  a  marriage,  and  this  by  the  vastly  greater  weight 
of  authority  in  this  country. 

See  case  of  Annie  Notman  (11  P.  D.,  212). 

In  the  case  of  Margarette  E.  Harnden  (12  P.  D.,278)  the  question 
of  presumption  of  death  in  favor  of  the  validity  of  a  marriage  is 
exhaustively  discussed  with  citations  of  a  large  number  of  authorities. 

In  this  case  the  special  examination  was  conducted  in  1898  and  1900^ 
twenty-six  and  twenty-eight  years  after  the  disappearance  of  soldier's 
•first  wife,  and  no  trace  of  her  was  discovered.  While  it  is  true  that  if 
the  soldier  drove  her  away  by  inhuman  conduct,  or  if  she  left  him  to 
accept  and  live  with  another  man,  that  her  absence  is  accounted  for, 
still  there  are  other  elements  entering  into  the  case  from  which  her 
death  may  be  presumed  in  1886,  when  the  marriage  in  issue  was  con- 
summated, and  this  because  to  hold  otherwise  would  be  to  rob  one  of 
the  strongest  presumptions  known  to  the  law  (that  of  innoce'nce)  of  its 
force  and  effect. 

In  this  regard  Mr.  Bishop,  in  the  first  volume  of  work  on  Marriage^ 
Divorce,  and  Separation,  paragraph  951,  sa>is: 

If,  while  this  presumption  of  the  continued  life  of  an  absent  party  to  a  marriage 
remains,  the  other  enters  in  a  second  marriage,  the  presumption  of  the  innocence  of 
such  marriage  operates  as  a  counter  presumption  of  death.  Should  it  be  urged  that 
in  natural  reason  the  marriage  doea  not  render  the  death  more  probable,  the  reply 
is  that  actual  belief  and  presumption  are  not  necessarily  identical,  yet  truly  the 
marriage  is  an  added  ground  for  inferring  death.  For  right-minded  men  and  women^ 
as  all  are  a*»sumed  to  l>e,  will  not  knowingly  commit  polygamy. 
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In  the  case  under  eonsidemtion  the  claimant  has  established  mar* 
riage  to  the  soldier  in  1886,  by  the  law  of  Ohio,  and  she  lived  with 
him  as  his  wife  until  his  death  in  1895,  and  bore  him  tw^o  children.  Up 
to  1895  the  validity  of  the  marriage  was  not  questioned,  until  one  affi- 
ant stated  the  soldier  had  been  married  in  1865,  and  the  wife  of  that 
marriage  left  him  in  1871  or  1872,  and  has  never  been  heard  from 
since.  The  special  examination  was  then  conducted,  and  because  proof 
was  not  secured  showing  that  the  first  wife  was  dead  or  divorced  in 
1886,  when  the  marriage  in  issue  was  entered  into,  the  claimant  was 
denied  a  pension.  This  is  not  the  law.  The  Department  has  repeat- 
edly held  it  to  be  the  law  that  in  absence  of  proof  to  the  contrary  a 
uiarriage  solemnized  in  accordance  with  due  forms  of  law  is  presumed 
to  be  valid. 

See  Jennette  Burton  (9  P.  D.,  31);  Louisa  C.  Germain  (11  P.  0.^66); 
Nora  O'Brien  (12  P.  D.,  32);  Esther  A.  Palmer  (11  P.  D.,  320). 

Therefore,  under  the  facts  as  disclosed  by  the  evidence  in  this  case, 
it  is  clear  the  claimant  would  be  recognized  as  the  widow  of  the 
soldier  in  Ohio  and  Michigan,  and  as  such  widow  is  entitled  to  pen- 
sion, if  the  other  requirements  of  title  are  established. 

The  action  of  the  Bui*eau  from  which  appeal  was  filed  is  reversed. 


service— civil.ian&-8ubstitute. 
Fred  Pain,  alias  Henry  Foreman. 

The  legal  status  of  a  man  who  becomes  a  voluntary  substitiitt;  for  a  soldier  and  serves 
and  is  discharged  in  the  name  of  the  soldier  is  that  of  a  civilian,  he  having  never 
enlisted  or  been  mustered  into  the  military  service  of  the  Unite<l  States.  John 
S.  Williams  (10  P.  D.,  169). 

A  civilian  who  Ber^•e<l  in  the  Army  or  Navy  has  no  pensionable  status  under  section 
2  of  the  act  of  June  27,  1890,  or  May  9,.  1900.    John  Laughlin  (9  P.  D.,  466). 

The  words  **all  persons**  in  said  section  2  are  limited  by  the  context  to  those  per- 
sons *'who  served  ninety  days  or  more  in  the  military  or  naval  service  of  the 
United  States,"  and  do  not  include  a  person  who  served  in  the  capacity  of  a 
civilian  or  nonenlisted  person.     (John  H.  Meeker,  10  P.  D.,  182.) 

Aml^tant  Secretainj  F.  Z.  Campbell  to  the  CoiiimlsHiotier  of  Pensio7iSy 

May  26,  1902. 

Fred  Pain,  alias  Henry  Foreman,  appealed  October  4,  1901,  from 
the  Bureau  action  of  August  10,  1901,  rejecting  his  invalid  claim  No. 
601757,  filed  May  5,  1897,  under  the  second  section  of  the  act  of  June 
27,  1890,  as  amended  by  the  act  of  May  9,  1900,  on  the  ground  that 
he  was  never  mustered  into  the  United  States  military  service,  he 
having  simply  stepped  into  the  ranks  and  answered  to  the  name  of 
one  Henry  Foreman,  private  in  Company  I),  Ninety-seventh  United 
States  Ck)lored  Infantry,  who  had  left  the  command,  as  shown  by  the 
evidence  on  file. 
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Claimant  contends  that  he  was  mustered  in  by  Colonel  RoJ)ei'tson, 
and  being  permitted  by  the  officers  of  his  company  to  take  the  place 
of  Henry  Foreman,  and  having  actually  seized  more  than  ninety  da^'s, 
his  service  complies  with  all  the  conditions  of  section  2  of  the  act  of 
June  27,  1890;  that  he  served  under  the  name  of  Henry  Foreman  and 
was  discharged  under  that  name,  which  fact  does  not  forfeit  his  right 

The  records  of  the  War  Department  show  that  Henry  Foreman,  aljH) 
borne  on  the  rolls  as  Henry  Forman  and  Henry  Farman,  was  born  in 
Virginia,  21  years  of  age,  a  laborer,  hair,  eyes,  and  complexion  black, 
height  5  feet  7  inches,  was  enrolled  April  20, 1865,  at  Mobile,  Ala.,  as 
a  private  in  Company  I), .  Ninety -seventh  Regiment  United  States 
Colored  Troops,  to  serve  for  three  years,  and  was  mustered  out  of 
service  with  the  company  April  6,  1866,  at  Mobile,  Ala.  The  records 
do  not  show  that  he  incurred  or  was  treated  for  any  disability  during 
service. 

Two  colored  men  are  applicants  for  pension  based  upon  said  sc»rvice. 
The  first  applicant,  Henry  Foreman,  of  Vicksburg,  Miss.,  filed  his  tir>t 
application  July  17,  1890,  in  which  he  alleged  that  he  was  enrolled 
March  4,  1865,  in  said  companj'  and  regiment  and  was  honorably  dis- 
charged at  Mobile,  Ala.,  in  1865.  His  claim  was  rejected  by  Bureau 
action  of  August  8.  1901,  on  the  ground  that  he  was  never  discharged 
from  the  military  service,  the  discharge  certificate  having  been  given 
to  one  Fred  Pain,  who  took  claimant's  place  in  the  ranks  and  answered 
to  his  name  until  the  discharge  of  the  command.  No  appeal  has  been 
taken  by  the  claimant  from  said  action. 

The  second  claimant  is  the  appellant  herein,  who  filed  his  first  appli- 
cation May  5,  1897,  under  the  act  of  June  27,  1890,  in  which  he 
alleged  that  he  was  the  identical  Henry  Foreman  who  was  enrolled 
April,  1865,  in  said  company  and  regiment  and  was  honorably  dis- 
charged with  his  command  April  -6,  1866.  He  gives  his  residence  as 
Lusk,  Choctaw  Count}',  Ala.  His  said  claim  was  rejected  by  the 
Bureau  of  Pensions  on  the  ground  and  at  the  date  heretofore  stated, 
from  which  action  he  has  appealed. 

Both  claims  were  specially'  examined.  The  Mississippi  claimant  was 
reported  by  the  examiner  as  being  of  good  reputation,  and  the  Ala- 
bama claimant,  the  appellant,  as  ''unreliable."  Both  are  ex-slaves, 
and  both  sign  bj^  mark,  and  have  no  accurate  knowledge  as  to  dates. 

The  Mississippi  claimant  testified  before  the  special  examiner  Decem- 
ber 27,  1899;  that  he  was  the  identical  Henry  Foreman  who  enlisted  in 
Company  B,  Eighty -sixth  Ignited  States  Colored  Volunteer  Infantry, 
at  Mobile,  Ala.,  about  September,  1865,  and  was  mustered  in  about 
October,  1865,  and  was  transferred  to  Company  D,  Ninety-seventh 
United  States  Colored  Volunteer  Infantry,  some  two  or  three  week- 
afterwards,  and  was  discharged  at  Mobile  by  the  captain  of  his  con.- 
pany  under  the  following  circumstances:  Was  taken  sick  at  Mobile  in 
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the  latter  part  of  the  summer  after  President  Lincoln  was  shot;  that 
Captain  Melvin  came  to  him  in  hospital  and  informed  him  that  he 
could  not  get  a  discharge  for  him,  })ut  that  there  was  another  man  who 
would  like  to  take  his  place  if  he  (soldier)  was  willing,  and  that  his 
rank  or  sen'ice  would  not  be  changed;  that  the  other  man  came  with 
the  captain,  and  it  was  understood  that  he  should  stand  in  his  (sol- 
dier's) place,  and  under  this  armngement  he  left  the  service,  being 
very  sick  at  the  time,  about  September  or  October,  1865;  that  he  did 
not  know  the  name  of  the  man  who  took  his  place;  that  he  never  saw 
him  before  and  had  not  seen  him  since;  that  he  (soldier)  was  born  in 
Virginia,  and  belonged  to  a  man  named  Cremps,  but  enlisted  under 
the  name  of  Henry  Foreman,  because  that  was  the  name  given  him 
by  his  mother;  that  he  turned  all  his  accouterments  over  to  the  man 
who  took  his  place;  that  he  never  drew  a  cent  while  in  the  service, 
and  never  received  any  bounty,  and  supposed  the  "  other  fellow 
drew  it/' 

The  Alabama  claimant,  Fred  Pain,  alias  Henry  Foreman,  testified 
before  the  special  examiner  May  14,  190U,  that  he  served  under  the 
name  of  Henry  Foreman  in  Company  D,  Ninety-se\'enth  United  States 
Colored  Infantrv;  that  he  was  enlisted  at  the  dry  dock,  in  Mobile, 
Ala.,  in  April,  1865,  and  was  nmstercul  out  in  June  of  the  following 
year;  that  he  did  not  enlist  as  a  substitute  for  another  man  and  that 
there  was  no  other  man  by  the  name  of  Henry  Foreman  in  the  com- 
pany; that  he  did  not  take  another  man's  name  when  he  enlisted. 

When  asked  why  he  took  the  name  of  Henry  Foreman  when  he 
enlisted,  he  replied: 

Because  I  was  afraid  my  white  folks  would  kill  me  if  they  should  know  I  had  been 
in  the  Union  Army.  I  never  knew  a  man  by  the  name  of  Henry  Foreman;  I  just 
picked  it  up.  *  *  *  Our  captain's  name  was  Melvin.  When  I  was  sworn  in  by 
Captain  Melvin  and  Colonel  Rtjbinsou,  Captain  Melvin  told  me  to  take  the  name  of 
Henry  Foreman.  I  do  not  know  why  he  told  me  to  take  that  name.  I  did  not 
know  that  I  was  taking  the  name  of  another  man*  I  was  born  in  Sumter  County, 
Ala,,  and  my  parents  belonged  to  Mr.  Hutchins.  I  was  sold  to  Netherly  and  taken 
to  Mississippi,  where  I  remained  until  Mobile  surrendered.  Then  I  was  free  and 
went  to  Mobile  and  enlisted.  I  was  examined  by  several  doctors  before  I  was  sworn 
in.  *  *  *  When  I  was  mustered  in  at  Colonel  Robinson's  oflBce  door,  Colonel 
Robinson  and  Captain  Melvin  said  to  me,  "  Now  you  must  go  by  the  name  of  Henry 
Foreman."  They  told  me  to  go  to  Wallace  Cormis's  tent  and  get  a  gun  and  equip- 
ments which  I  would  find  there.  I  went  to  the  tent,  as  ordered,  where  I  found  the 
gun  and  equipments.  Wallace  Cormis  said  to  me,  "These  things  lielonged  to  Henry 
Foreman."  That  was  the  first  1  knew  about  Henry  Foreman.  1  did  not  see  him. 
He  had  gone  before  I  got  to  the  tent.  Yes,  sir;  I  did  understand  there  had  been  a 
man  by  that  name  in  the  company,  and  I  understood  that  I  was  taking  his  place, 
but  I  did  not  want  to  take  his  name,  but  I  could  not  help  myself.  I  took  this  man's 
tent  and  bunk.  I  did  not  make  this  statement  in  the  first  place.  I  was  afraid  it 
would  hurt  my  claim. 

It  is  evident  from  the  foregoing  that  but  little  reliance  can  be  placed 
upon  the  testimony  of  the  Alabama  claimant;  but  assuming  that  he  is 
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the  man  who  took  the  place  of  the  Mississippi  claimant  in  the  service, 
it  would  appear  that  he  was  substituted  in  the  place  of  an  enlisted 
man,  answered  to  his  name,  and  received  a  discharge  in  his  name; 
that  he  was  but  a  voluntary  substitute  for  the  soldier. 

Aside  from  claimant's  testimony,  there  is  no  evidence  that  he  ever 
entered  into  a  contract  of  enlistment  or  was  ever  mustered  into  the 
service.  He  could  not  have  been  arrested  or  punished  for  desertion 
and  could  not  have  been  held  in  the  service  against  his  will  and  con- 
sent.    He  never  ceased  to  be  a  civilian. 

The  legal  status  of  a  man  who  becomes  a  voluntary  substitute  for  a 
soldier,  and  serves  and  is  discharged  in  the  name  of  the  soldier,  is  that 
of  a  civilian,  he  having  never  enlisted  or  been  mustered  into  the  mili- 
tary service  of  the  United  States.     John  S.  Williams  (10  P.  D.,  169). 

A  civilian  who  served  in  the  Army  or  Navy  has  no  pensionable  status 
under  section  2  of  the  act  of  June  27,  1890,  or  May  9,  1900.  John 
Laughlin  (9  P.  D.,  466). 

The  words  ''all  persons"  in  said  section  2  are  limited  by  the  con- 
text to  those  persons  "  who  served  ninet}^  days  or  more  in  the  military 
or  naval  service  of  the  United  States,"  and  do  not  include  a  person  who 
served  in  the  capacity  of  a  civilian  or  nonenlisted  person.  John  H. 
Meeker  (10  P.  D.,  182). 

As  claimant  has  failed  to  prove  his  enlistment  he  is  not  entitled  to  a 
pension,  and  the  action  appealed  from  is  affirmed. 


beath  cause-patnological,  sequence— gangrene-uixieratioxs. 

Emily  Juno  (>vidow). 

The  soldier  was  pensioned  for  disease  of  the  left  leg,  which  was  characterized  by 
swelling,  eczematous  eniptiont^,  and,  at  times,  ulceration.  He  died  from  gangrene 
of  this  leg,  complicated  by  disease  of  kidneys. 

It  is  held  that  the  pensioned  disability  can  not  be  ignored  as  a  predisposing  cause  of 
the  fatal  gangrene  of  the  left  leg.  Whatever  may  have  been  the  exciting  cause, 
the  fact  remains  that  this  chronically  diseased  \eg  became  gangrenous  and  caused 
the  soldier's  death. 

Assistant  Secn^etary  F.  L.  Campbell  to  the  Covimissionet'  of  Pensions^ 

May  27,  1902, 

Under  date  of  February  15, 1902,  the  papers  in  the  appealed  claim  of 
Emily  Juno,  widow  of  Andrew  Juno,  late  a  private  in  Company  I, 
First  Michigan  Volunteer  Infantry,  were  returned  to  the  Pension 
Bureau  for  special  examination,  readjudication,  and  a  further  report. 

The  papers  were  again  transmitted  to  the  Department  with  the  state- 
ment that  the  action  appealed  from  should  be  adhered  to,  and  attention 
is  invited  to  the  following  opinion  of  the  medical  referee,  dated  May 
10,  1902: 

The  S.  E.  report  filed  April  4,  1902,  has  been  carefully  considered  in  connection 
with  the  other  papers  on  file  in  this  case. 
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It  does  not,  in  my  opinion,  warrant  the  admission  of  the  old-law  widow*s  claim. 
It  is  not  satisfactorily  shown  that  the  pensioned  disability  was  a  factor  in  causing  the 
soldier's  death.  The  claim  was  readjudicated,  on  the  face  of  the  widow's  brief, 
under  date  of  April  9,  1902. 

The  Department's  former  communication  contained  a  synopsis  of 
the  material  facts,  together  with  the  reasons  for  the  special  examina- 
tion, as  follows: 

The  soldier  enlisted  July  27, 1861,  in  the  aforesaid  organization;  he  was  transferred 
to  the  Veteran  Reserve  Corps  October  19,  1863,  and  honorably  discharged  August  5, 
1864.  The  records  show  that  he  w^as  treated  at  different  times  from  October  28, 
1861,  for  various  affections. 

In  his  original  declaration  for  pension,  filed  in  1879,  the  soldier  alleged  that  on 
October  15,  1861,  he  had  contracted  typhoid  fever,  from  the  effects  of  which  he  still 
suffered;  also  rheumatism,  from  which  he  had  never  recovered.  After  a  special 
examination  the  claim  was  approved  for  disease  of  the  left  leg.  This  approval 
appears  to  have  been  made  in  1887  in  accordance  with  an  opinion  from  the  medical 
referee,  but  said  opinion  is  not  found  with  the  papers.  The  soldier  was  pensioned 
for  disease  of  left  leg  from  the  date  of  his  discharge,  having  received  $2  from  said 
date;  $6  from  April  30,  1890;  $10  from  September  9,  1891,  and  $17  from  April  15, 
1896.  During  a  part  of  said  period  the  soldier  received  the  maximum  rating  under 
the  act  of  June  27,  1890. 

AV  the  time  of  his  death,  which  occurre<i  August  30,  1899,  the  soldier  had  pend- 
ing a  claim  for  disease  of  eyes,  alleged  as  an  additional  disability  of  service  origin. 
Said  claim  was  sulijsequently  reje<'ted. 

The  soldier  was  examined  in  connection  with  this  claim  on  August  16,  1899,  two 
weeks  before  his  death.  The  report  of  said  examination  showed  the  condition  of 
the  left  leg  as  follows: 

'* Claimant  has  eczema  of  left  leg  from  knee  to  instep,  encircling  whole  leg,  and 
scar  on  inner  surface  of  leg  just  above  knee  joint,  2  inches  in  diameter,  from  same 
cause.  In  our  opinion  the  result  of  venous  stasis  from  typhoid  fever.  Left  leg  at 
calf,  17  inches;  ankle,  13}  inches.  Right  leg  at  calf,  14i  inches;  ankle,  9J  inches. 
Ecchymosed  appearance  of  entire  surface  (of  left  leg)." 

The  board  further  described  beginning  senile  cataract  in  each  eye  and  reported 
that  the  urine  contained  50  per  cent  by  volume  of  albumin. 

Dr.  J.  M.  Lower  certified  in  an  affidavit  filed  February  13,  1900,  that  he  had 
attended  the  soldier  more  or  less  during  nine  or  ten  years,  mostly  for  varicose  ulcers 
of  the  leg;  that  during  his  last  illness  the  soldier  was  confined  to  bed  about  two 
weeks;  that  he  died  August  30,  1899,  from  blood  poison  from  ulcers  on  his  leg. 

As  this  statement  appeared  to  conflict  with  the  report  of  the  official  examination, 
a  farther  statement  from  Dr.  Lower  was  secured  by  a  special  examination  on  July 
19,  1900.    He  then  stated  in  his  deposition: 

**I  treated  him  more  or  less  from  the  time  I  first  knew  him  for  an  ulcerated  leg. 
Both  legs  were  affected  more  or  less,  but  only  one  was  seriously  affected.  I  forget 
which  it  was.  He  had  what  are  called  varicose  ulcers.  *  *  *  I  have  no  record 
of  my  treatment  of  him.  I  don't  remember  the  number  of  days  he  was  down  in  his 
la.st  sickness.  The  immediate  cause  of  his  death  was  blood  poisoning  resulting  from 
these  ulcers.  I  vLsited  him  every  day  and  .Sometimes  two  or  three  times  a  day  in 
his  last  sickness.  The  circumstances  were  these:  He  was  feeling  fairly  good  and 
went  over  to  Wausau,  before  the  pension  board,  and  exerted  himself  considerably 
in  running  over  town.  He  came  home  feeling  badly  and  was  taken  down  to  his 
bed.  He  was  hardly  able  at  any  time  to  take  a  trip  like  that,  but  he  was  energetic 
and  would  do  it.  I  think  he  was  taken  down  in  bed  as  soon  as  he  returned  from 
Wausau.     I  was  called  right  away.     He  was  feverish  and  chilly  when  I  was  first 
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called,  as  his  leg  was  paining  him  and  swelling  up  rapidly.  He  had  pains  throujrh  h\9 
body  generally  and  got  delirious.  He  was  more  or  less  delirious  during  the  whole 
time  of  his  last  illness.  The  swelling  extended  upas  far  as  the  hip.  The  ulcers 
were  oj)en  when  I  was  first  called.  His  leg  was  almost  honeycombed  with  them, 
some  large  and  some  small.  The  wor^t  onet?,  I  l)elieve,  were  below  the  knee  in  his 
last  ^sickness,  but  a  few  years  ago  he  had  a  very  large  one  above  the  knee.  These 
ulcers  were  open  more  or  less  all  the  time.  His  leg  turne<l  black.  *  *  *  He  ha<l 
l;)een  complaining  of  kidney  and  liver  trouble  more  or  less  all  of  the  time  I  knew 
him,  and  those  troubles  became  exaggerated  in  his  la-t  sickness.  His  urine  got 
very  scant.  The  blood  poison  was  the  cause  of  death  independent  of  the  kidney  or 
liver  trouble.  The  kidney  trouble  became  exaggerated  from  the  feverish  cx)ndition 
that  he  was  in  from  bloo<l  poison.  He  was  troubled  with  albuminuria  and  his  liver 
was  simply  torpid  at  times.  *  *  *  I  was  not  there  when  he  died.  Well,  he  wa.*» 
dying  for  three  or  four  days.  *  *  *  The  kidney  and  liver  trouble  cut  no  figure 
in  the  cause  of  his  death.  *  *  *  The  leg  turning  black  in  his  last  sickness  waf« 
from  gangrene  setting  in.  *  *  *  The  gangrene  extended  in  spots  all  over  the 
leg,  especially  below  the  knee,  and  it  extended  above  the  knee,  too,  before  he 
died." 

In  commenting  upon  the  testimony  the  medical  referee  states  ad  follows  under 
date  of  January  23, 1902: 

'*If  the  testimony  of  the  attending  physician,  Dr.  Lower,  should  lie  accepted  in  it* 
entirety,  it  would  necessitate  the  ignoring  of  the  reports  of  the  examining  surgeons 
in  the  case.  The  condition  of  the  left  leg  shown  in  1881,  when  first  examined,  wan 
pretty  much  the  same  as  when  last  examined  in  1899  and  at  the  interme<iiate 
examinations.  The  soldier  was  examined  seven  times  during  that  i)eriod,  and  no 
ulcerations  of  the  leg  were  described.    *    *    * 

**The  facts  as  they  appear  from  a  medical  standpoint  are:  That  the  soldier  had 
nephritis  and  that  his  urine  contained  50  per  cent  by  volume  of  albumin  when 
he  was  examined  by  the  board  at  Wausau,  Wis. ;  that  on  his  return  home  from  that 
examination  he  became  rapidly  worse  from  the  kidney  disease  and  died  from  the 
effect  of  that  disease.  From  the  fever  and  debility  consequent  on  the  kidney  di!»- 
ease,  pain  and  swelling  may  have  increased  in  the  diseased  leg,  but  the  general  his- 
tory of  the  case  does  not  show  that  blood-poisoning — septicaemia — was  present. 

"The  general  symptoms  present  in  the  soldier's  fatal  illness  and  described  by  the 
attending  physician  are  consonant  with  the  diagnosis  of  nephritis  made  by  the 
board  at  Wausau,  and  the  history  of  the  soldier's  case  warrants  the  medical  apprt>val 
on  the  brief  face  of  the  widow's  claim,  viz,  that  his  death  was  due  to  disease  of  the 
kidneys,  not  a  result  of  the  disease  of  the  right  leg." 

It  thus  appears  that  the  medical  referee  has  taken  an  entireTy  different  view  of  the 
case  from  that  of  the  attending  physician,  and  both  have  ignored  the  apparent  fact 
that  acute  gangrene  of  the  leg  was  the  actual  determining  cause  of  death.  If  sepsis 
supervened  it  was  evidently  due  to  or  a  part  of  the  gangrenous  process.  The  testi- 
mony of  Dr.  Lower  does  not  indicate  that  the  soldier's  death  was  due  to  disease  of 
kidneys,  nor  does  it  appear  that  the  conclusions  of  the  medical  referee  are  warranted. 

In  this  view  of  the  case,  and  by  reason  of  the  existing  discrepancy  between  the 
report  of  the  examining  surgeons  and  the  testimony  of  the  attending  physician,  the 
Department  remands  the  claim  for  a  thorough  special  examination  to  determine  all 
the  facts  relating  to  the  soldier's  fatal  illness  and  his  condition  during  the  last  three 
years  of  his  life.    *    *    * 

When  interviewed  by  the  special  examiner  in  March,  1902,  the 
claimant  (widow)  stated,  in  part,  as  follows: 

The  soldier  had  that  diseased  limb  when  we  were  first  married  (1880)  and  it  kept 
getting  worse  right  along.     He  went  to  Wausau  on  Wednesday,  August  16,  to  be 
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examined.  lie  came  home  that  evening.  Thursilay  he  went  up  to  his  candy  and 
peanut  stand  and  was  there  Friday  before  noon.  He  came  home  to  dinner,  Friday, 
feelinjj  bad  and  did  not  go  uptown  any  more.  He  was  in  such  pain  that  he  could 
not  rest  anywhere.  He  would  lie  down  on  the  lounge,  on  the  fl(.)or,  or  anywhere  he 
could  rest  himself.  He  did  not  lie  long  anywhere.  The  pain  and  misery  all  seemed 
to  be  in  that  one  limb.  I  could  not  tell  whether  or  not  there  were  any  ulcers  on  his 
limb  when  he  went  to  Wausau.  His  limb  was  swollen  clear  up  to  his  hip.  I  had  to 
rip  his  pants  leg  open  clear  up. 

About  two  weeks  before  he  went  to  l>e  examined  at  Wausau  there  were  red  streaks 
started  on  each  side  of  his  ankle,  and  those  streaks  kept  working  up,  and  after  he 
went  to  bed  they  worke<l  clear  up  to  his  hip.  Those  streaks  were  very  painful  when 
they  first  startetl  and  he  used  to  sit  and  rub  them. 

The  limb  gave  such  an  odor  that  I  had  to  use  carbolic  acid  to  kill  it  while  he  was 
in  be<i.  Before  he  went  to  bed  this  leg  swelle<l  one  afternoon  until  I  had  to  rip  his 
drawer  and  pant  leg.  I  don't  know  of  any  other  chronic  ailment  that  he  complained 
of  more  than  his  limb  used  to  pain  so,  and  he  complained  of  the  left  side  of  his  back 
from  that  pam. 

I  don't  know  as  he  ever  complained  of  his  kidneys  any  more  than  he  would  say  his 
\)ack  ached  sometimes.  He  had  no  trouble  from  his  kidneys  in  his  last  sickness, 
that  I  know  of.  I  waited  on  him  all  through  his  sickness.  His  other  leg,  the  right 
one,  was  not  affected  in  any  way  more  than  it  would  get  tired  from  favoring  the  left 
one.  *  *  *  He  never  got  hurt  in  any  way.  He  never  had  a  scratch  or  bruise  on 
that  limb  after  we  were  married. 

He  was  taken  on  Friday,  and  I  think  it  was  Monday  or  Tuesday  following  that  I 
got  him  in  bed,  and  he  never  got  out  of  it  after  that.  He  had  to  lie  on  his  back  all 
the  time.  He  could  not  raise  his  limbs.  All  he  could  move  was  his  arms.  For 
probably  four  or  five  days  before  he  died  he  would  be  in  a  kind  of  stupor  a  good  deal 
of  the  time.  When  wakened  up  he  would  probably  speak  a  few  words,  then  go  to 
sleep  again.  He  turned  yellow  all  over  three  or  four  days  before  he  died.  *  *  * 
I  called  Dr.  Lower  either  on  Friday  night  or  .Saturday  morning.  *  *  *  The 
limb  was  very  hot  and  feverish  in  the  last  sickness.     *    *    * 

Zephaniah  Hammond  deposed,  in  part,  ajs  follows: 

I  knew  him  (the  soldier)  well  from  my  first  acquaintance  up  to  his  death.  I  vis- 
ited him  during  his  last  sickness.  I  sat  up  a  number  of  nights  with  him.  I  was 
there  when  he  died.     *    *    * 

His  left  leg  was  black  almost  up  to  his  bo<ly  and  there  were  blisters  on  his  leg  and 
side  of  hip.  The  leg  smelled  awful  ba<l.  It  scented  the  whole  room  and  they  had 
to  keep  stuff  there  to  keep  the  scent  down.  Sonje  of  the  blisters  on  his  leg  stuck  out 
a  half  inch  in  the  center.  The  leg  was  swollen  badly  and  had  been  for  quite  a  while 
before  he  was  taken  down.  There  was  running  sore  on  his  leg,  I  think  a  little  above 
the  knee.  He  was  in  bed  when  I  first  called  to  see  him  in  his  last  sickness.  He 
could  not  move  himself  in  any  shape.  *  *  *  He  was  able  to  talk  to  me  when  I 
first  went  there  in  his  last  sickness,  but  he  got  so  he  could  not  talk  at  all.  *  *  * 
He  did  not  know  anything,  I  think,  for  forty-eight  hours  before  he  dietl.  At  the 
last  he  trembled  all  over.  At  his  la'^t  gasp  there  was  black  looking  stuff  ran  out  of 
his  mouth  that  smelled  awful. 

This  testimony  as  to  the  soldier's  s\  rnptoms  and  the  condition  of  the 
left  leg  during  the  fatal  illness  is  corroborated  in  the  main  by  the  tes- 
timony of  George  W.  Bemis,  Joel  E.  Parker,  and  N.  E.  Preston,  the 
undertaker  who  buried  the  soldier's  body.  It  appears  the  soldier  was 
of  good  habits,  and  the  affiants  had  no  definite  knowledge  that  he  suf- 
fered from  disease  of  kidneys  at  any  time. 
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The  three  physicians  who  constituted  the  board  that  made  the  last 
examination  of  the  soldier  were  unable  to  add  any  material  informa- 
tion to  their  report  in  the  case.  Their  recollections  of  the  soldier  or 
the  circumstances  attending  his  examination  were  vague  and  indefinite. 

Dr.  Lower  stated  in  his  deposition  on  March  25,  1902,  in  part,  as 
follows: 

I  have  no  record  of  my  treatment  of  him  at  all.  At  first  I  kept  a  record  but  it 
was  destroyed  by  fire  and  after  that  I  did  not  keep  a  record.  I  treated  him  more  or 
less  for  kidney  and  liver  trouble  at  different  times,  but  I  could  not  say  when  I  first 
treated  him  for  those  troubles.  It  was  such  as  old  men  get  sometimes  who  are 
wrecks.  The  only  symptoms  I  recall  now  are,  his  kidneys  were  not  actn-e  sometimes 
and  he  had  torpid  liver.  *  *  *  The  trouble  commenced  with  rigor,  fever,  and 
delirium.  He  kept  getting  gradually  weaker  and  his  1^  was  turning  sore  and 
black — becoming  gangrenous.  That  was  his  bad  leg.  I  could  not  recall,  for  sure, 
that  he  ever  had  an  ulcer  on  the  other  leg.  The  ulcers  were  open  in  his  last  .sick- 
ness. They  would  come  and  go,  that  is,  they  would  get  better  then  break  out 
again.  *  *  »  I  could  not  say  how  soon  I  noticed  that  his  leg  was  becoming  gan- 
grenous but  it  was  pretty  early  in  his  last  sickness.  I  could  not  tell  what  the  cause 
of  the  grangrene  was,  but  any  kind  of  a  sore  is  liable  to  result  in  gangrene,  especn- 
ally  in  elderly  people.  I  think  that  both  the  arteries  and  veins  were  obstructed  on 
account  of  the  swelling  of  the  leg.  There  was  no  evidence  of  atheroma  or  arterial 
degeneration  elsewhere  that  I  knew  of.  *  *  *  I  made  no  chemical  examination 
of  his  urine.  It  was  scant  and  heavily  loade<l,  from  appearances.  His  death  was 
directly  due  to  blood  poisoning  resulting  from  that  leg.  I  never  noticeil  or  con^^id- 
ered  that  his  kidney  disease  was  very  serious.     *    *    * 

It  is  observed  that  the  claim  was  recently  rejected  on  the  same 
ground  as  before — on  the  ground  that  the  soldier's  death  '•  resulted 
from  disease  of  kidneys  not  due  to  cause  which  has  been  legally 
accepted,"  yet  the  medical  referee  states  that  "it  is  not  satisfactorily 
shown  that  the  pensioned  disabilit}'  was  a  factor  in  causing  the  soldier  s 
death,"  as  though  not  fully  indorsing  that  action  in  the  light  of  all  the 
evidence.  The  Department  can  not  agree  with  the  conclusion  that 
disease  of  kidneys  was  the  cause  of  the  soldier's  death,  for  it  is  not 
sustjiined  by  the  evidence  and  the  historv  of  the  case,  especially  during 
the  fatal  illness.  Disease  of  kidneys  was  a  complication,  no  doubt, 
but  it  is  quite  evident  that  gangrene  was  the  immediate  cause  of  death. 

There  is  no  positive  evidence  that  the  soldier  suffered  from  disease 
of  kidneys  for  any  considerable  period  prior  to  his  death.  The  official 
report  in  1890  stated  that  there  was  "  nothing  to  indicate  renal  dis- 
ease." Nothing  abnormal  about  the  urinar\'  organs  was  shown  in  1891. 
In  1896  the  examining  surgeon  stated — 

I  find  no  disease  of  kidneys,  at  least  examination  of  urine  is  negative;  but  no  doubt 
trouble  of  back  is  rheumatic. 

The  last  report,  in  1899,  showed  50  per  cent  by  volume  of  albumin 
in  the  urine,  and  the  board  stated  that  in  their  opinion  the  soldier  had 
a  chronic  form  of  interstitial  nephritis  and  albuminuria  as  a  result;  the 
urine  was  acid  and  its  sx)ecitic  gravity  1018. 

Chronic  interstitial  nephritis  is  frequently  not  indicated  bv  distinctive 
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symptoms  until  those  of  ursemia  mark  the  beginning  of  the  end;  the 
specific  gravity  of  the  urine  is  generallj^  low;  the  amount  of  albumin 
is  small,  seldom  exceeding  one«tenth  the  volume  of  the  fluid  tested;  and 
hypertrophy  of  the  left  ventricle  of  the  heart  is  almost  an  invariable 
sTOiptom  in  thLs  disease.  In  this  case  the  characteristic  symptoms  of 
uremia  were  not  described  at  any  time,  the  specific  gravity  was  nearly 
normal,  the  amount  of  albumin  was  50  per  cent  by  volume,  and  no  hyper- 
trophy of  the  heart  was  shown.  From  these  data  it  would  appear 
that  the  diagnosis  of  chronic  interstitial  nephritis  was  incorrect. 

Dr.  Lower  stated  in  his  last  deposition  that  the  kidney  and  liver 
troubles  for  which  he  had  treated  the  soldier  were  such  as  old  men 
get  sometimes;  that  the  kidneys  were  not  ^active  sometimes;  that  he 
made  no  chemical  examination  of  the  urine,  which  was  scant  and  heav- 
ily loaded,  from  appearances;  that  he  never  noticed  or  considered  that 
the  disease  of  kidneys  was  very  serious.  In  his  earlier  deposition, 
however,  he  stated  that  he  "simply  analyzed  his  urine  for  the  albu- 
min in  his  last  sickness;"  but  he  did  not  state  the  amount  nor  give  any 
further  information.  The  special  examiner  states  that  Dr.  Lower 
bears  a  good  reputation  and  that  he  "appeared  perfectly  frank  and 
honest  in  giving  his  statement."  All  the  other  affiants  are  repoited  as 
of  good  reputation. 

It  appears  that  the  soldier  incurred  the  disease  of  the  left  leg  while 
in  service  as  a  sequel  of  typhoid  fever.  The  affection  was  described 
in  1881,  at  the  time  of  the  first  examination,  as  a  "varicose  condition 
of  the  veins  of  the  leg  and  foot  with  a  large  eczematous  patch  with 
purple  base  and  surrounding  cedema,"  which  the  examining  surgeon 
stated  was  the  alleged  or  "supposed  rheumatism."  The  reports  in 
1890  and  1891  showed  numerous  scars  from  rupture  of  veins  and  ulcer- 
ation and- marked  enlargement  of  the  left  leg.  In  1S96  the  examining 
surgeon  stated  that  the  left  leg  might  as  well  have  been  amputated  so 
far  as  its  usefulness  was  concerned;  that  from  the  foot  to  the  knee  it 
was  enlarged,  indurated,  and  discolored,  with  an  eczematous  eruption 
over  a  portion  of  it,  having  the  appearance  of  elephantiasis.  The  con-' 
dition  in  1899,  two  weeks  })efore  deatli,  is  set  forth  above. 

Although  open  ulceration  of  the  k^g  was  not  described  in  any  of  the 
official  reports,  as  stited  >)y  the  medical  referee,  the  later  reports  show 
that  scars  existed  from  such  ulceration,  and  the  evidence  establishes 
the  fact  that  ulceration  occurred  at  different  times.  All  of  the  reports 
showed  eczematous  eruptions,  generally  severe.  These  reports,  there- 
fore, sustain  the  testimony  of  Dr.  Lower  to  a  certain  extent,  and  they 
need  not  be  held  as  invalidated  thereby.  Moreover,  the  claim  does 
not  now  rest  alone  upon  the  testimony  of  Dr.  Lower.  All  the  evidence 
now  indicates  that  the  soldier's  death  was  directly  due  to  the  condition 
of  the  left  leg. 
From  the  statement  of  the  widow  it  appears  that  the  trouble 
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aggravated  or  that  a  local  infection  occurred  on  the  left  leg  about  two 
weeks  before  the  soldier  went  to  Wausau  to  be  examined.  She 
describes  painful  streaks  on  each  side  of  Jthe  ankle,  which  kept  work- 
ing upward.  The  report  of  the  board  showed  eczema  encircling  the 
left  leg  from  the  knee  to  the  instep,  the  entire  surface  being  ^''ecchy- 
mosed,"  and  comparative  measurements  showed  this  leg  2i  inches 
larger  at  the  calf  and  4i  inches  larger  at  the  ankle  than  its  mate. 
About  two  days  after  this  examination  the  leg  again  became  painful 
and  swelled  rapidly,  and  it  wa«  about  this  time  the  doctor  was  called; 
but  it  was  not  until  three  or  four  days  after  this  that  the  soldier  took 
to  his  bed,  and  he  died  about  a  week  thereafter. 

The  symptoms  manifested  during  the  fatal  illness  point  to  the  di?^- 
ease  of  the  leg  and  the  gangrene  which  ensued  therein  as  the  actual 
causes  leading  to  the  death  of  the  soldier,  although  disease  of  kidneys 
may  have  been  a  complication,  as  stated  above. 

The  mere  fact  that  the  soldier's  urine  was  found  to  contain  50  per 
cent  of  albumin  bv  volume  two  weeks  before  his  death  is  not  sufficient 
to  warrant  the  conclusion  that  disease  of  kidneys  was  the  cause 
thereof,  yet  this  appears  to  be  the  basis  of  the  action.  The  pi-e- 
sumption  of  the  medical  referee  that  disease  of  the  kidneys  was  the 
cause  of  death  is  not  sustained  by  the  testimony.  The  same  large 
amount  of  albumin  was  found  in  1898  in  the  case  of  another  pensioner* 
who  filed  an  appeal  a  \'ear  thereafter,  and  he  was  apparently  still 
alive  when  his  appeal  was  recently  considered  by  the  Department. 
(Case  of  James  L.  Hammack,  Docket  No.  59887.) 

Large  amounts  of  albumin  are  found  in  some  forms  of  kidney  dis- 
ease, but  this  is  not  the  element  of  special  danger.  The  danger  in  all 
affections  of  the  kidneys  is  from  failure  to  eliminate  some  of  the 
ordinary'  constituents  of  the  urine,  which  gives  rise  to  unemia.  As 
stated  above,  the  characteristic  symptoms  of  urasmia  were  not  described 
in  this  case  at  any  time.  The  marked  prostration,  delirimii,  stupor, 
etc.,  during  the  fatal  illness  appear  to  have  been  symptomatic  of  the 
gangrene  rather  than  indicative  of  possible  unemia.  Moreover,  it  is 
not  impossible  that  the  affection  of  the  kidneys  may  be  traced  to  the 
disease  of  the  leg  itself;  but  this  feature  of  the  case  will  not  be  dis- 
cussed, as  it  appears  unnecessary. 

From  this  careful  review  of  the  evidence  it  is  clear  that  the  pen- 
sioned disability  can  not  be  ignored  as  a  predisposing  cause  of  the 
fatal  gangrene  of  the  left  leg,  and  no  other  considerable  cause  has 
been  shown.  The  leg  had  been  in  a  diseased  condition  for  many  years, 
and,  whatever  may  have  been  the  exciting  cause,  whether  it  was  merely 
the  exertion  from  '"  running  over  town'-  the  day  he  was  examined  or 
something  apparently  less  trivial,  the  fact  remains  that  this  chronicallj' 
diseased  leg  became  gangrenous  and  caused  the  soldier's  death.  In 
the  opinion  of  the  Department  the  fatal  disease,  gangrene  of  the  left 
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leg,  should  be  accepted  as  resulting  from  the  pensioned  disability^ 
complicated  by  disease  of  kidneys. 

The  action  rejecting  the  claim  is  therefore  reversed,  and  you  are 
directed  to  readjudicate  the  claim  in  accordance  with  this  view  of  the 
case. 


dependent  relatives-means  of  support-evidence. 

Hiram  Collins  (father). 

The  evidence  showing  that  the  applicant  is  adequately  supported  from  the  proceeds 
of  his  farm  and  the  contributions  of  those  legally  bound  to  support  him,  under 
the  laws  of  Michigan,  he  is  not  dependent  within  the  meaning  of  section  1  of  the 
act  of  June  27,  1890. 

Assistant  Secretary  F.  L.  Campbell  to  the  Commissioner  of  Pensions^ 

May  '28,  1902. 

On  June  14, 1895,  Hiram  Collins,  as  dependent  father  of  George  W. 
Collins,  formerly  private,  Company  C,  Thirteenth  Michigan  Volunteer 
Infantry,  filed  a  claim  for  restoration  to  the  rolls  under  the  act  of  June 
27, 1890,  which  was  rejected  October  31,  1899,  in  the  following  stated 
language: 

Approved  for  rejection  of  claim  for  restoration  on  the  ground  that  the  claimant's 
financial  condition  and  the  agreement  under  which  his  son,  James  C,  was  to  pro- 
vide for  his  support  during  his  lifetime  do  not  appear  to  have  changed  since  the 
date  of  dropping. 

January  23,  1900,  the  claimant,  by  his  attorney,  filed  an  appeal  to 
the  Department,  alleging  that  the  Bureau  was  in  error  in  its  consid- 
eration of  the  evidence  in  the  case  and  the  law  applicable  thereto. 

The  record  discloses  that  on  August  27,  1892,  the  claimant  was 
allowed  $12  per  month  under  said  act,  to  commence  April  13,  1891, 
which  he  drew  until  August  4, 1894,  when  his  name  was  dropped  from 
the  rolls  for  the  following  stated  reasons: 

Approved  for  dropping  on  the  ground  that  the  pensioner  is  not  dependent  within 
the  meaning  of  the  act  of  June  27, 1890.  A  special  examination  has  shown  that  one 
James  C.  Collins  is  bound  by  contract  for  his  support. 

The  evidence  filed  in  the  claim  for  restoration  is  sought  to  establish 
that  there  is  no  legal  contract  between  the  claimant  and  his  son, 
James  C,  providing  for  the  former's  support,  and  that  the  80  acres 
of  land  owned  by  him  does  not  and  can  not  be  made  to  furnish  an 
''  adequate  "  support. 

A  dependent  father  within  the  meaning  of  the  act  of  June  27, 1890, 
is  one  who  after  showing  the  death  of  the  soldier  in  the  service  or 
from  service  causes  under  the  limitations  that  would  have  entitled 
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the  said  soldier  to  pension  under  the  general  law,  and  the  death  of  the 
soldier's  mother,  has  no  adequate  means  of  support,  counting  the  pro- 
ceeds of  his  own  daily  labor  and  the  contributions  of  those  legally 
bound  to  furnish  him  support. 

See  section  4707,  Revised  Statutes;  also  case  of  James  A.  Haj-es 
(7. P.  D.,  190):  also  the  first  section  of  the  act  of  June  27,  1890. 

In  the  case  under  consideration  the  firet  inquiry  should  be  directed 
to  ascertaining  whether  James  C.  Collins  is  legally  bound  to  support 
his  father,  the  claimant,  by  contract. 

In  18S3,  it  is  shown  b\^  the  evidence,  the  claimant  herein  drew  up 
in  form  a  warranty  deed  to  80  acres  of  land,  which  in  terms  conveyed 
said  land  to  James  C.  Collins,  subject,  however,  to  a  life  interest  in 
the  grantor  and  his  wife,  the  consideration  being  expressed  as  follows: 

And  the  party  of  the  first  part  does  hereby  hire  the  said  premises  for  the  term  as 
above  mentioned,  and  doth  covenant  and  promise  to  pay  to  the  party  of  the  first 
part,  his  representatives  and  assigns,  the  lands  and  premises  hereby  leased  and  this 
day  conveyed  to  said  first  party,  which  ia  hereby  deemed  a  consideration  for  the  full, 
complete,  and  perfect  support  and  maintenance  of  said  second  parties  for  the  term  of 
their  natural  lives,  including?  tea,  coffee,  tobacco,  and  money  for  travel. 

The  evidence  shows  that  there  was  no  delivery  of  said  deed.  It  is  an 
elementary  principle  of  law  that  a  deed  has  no  effect  unti^ delivered. 
(See  Younge  v,  Giulbeau,  3  Wall.,  641;  Fairbanks  v.  Metcalf,  8  Mass., 
230;  Fisher  r,  Beckwith,  30  Wis.,  55.) 

As  long  as  the  deed  remains  in  the  possession  of  the  grantor  the 
title  is  still  in  him.  (Brown  v.  Brown,  ^^  Maine,  316;  Hadlock  v, 
Hadlock,  22  III.,  388;  Mills  v.  Gore,  20  Pick.,  28.) 

The  alleged  deed  remains  in  the  possession  of  the  claimant,  and  the 
title  to  the  80-acre  farm  is  in  his  name,  and  the  holding  by  the  Bui-eau 
that  because  of  this  deed  the  son  was  legally  bound  to  support  the 
claimant  was  clearly  erroneous. 

The  evidence  shows  that  the  mother  of  the  soldier,  the  wife  of  claim- 
ant, died  prior  to  the  filing  of  the  original  claim,  on  which  the  pension 
was  allowed. 

The  dropping  of  claimant's  name  from  the  rolls  for  the  reason  given 
has  been  shown  to  be  error,  but  there  is  another  view  in  which  the 
rejection  of  the  claim  may  be  sustained.  Under  the  law  of  the  State 
of  Michigan  children  are  bound  to  support  their  poor  and  aged  par- 
ents, under  ceitain  circumstances. 

Title  XIII  of  the  statutes  of  Michigan,  page  488,  volume  1,  of 
Howell's  Annotated  Statutes  of  that  State,  paragraph  1741,  section  1, 
contains  the  following: 

The  father,  mother,  and  cliildren,  being  of  sufficient  ability,  of  any  poor  person 
who  is  blind,  old,  lame,  impotent,  or  decrepit,  so  as  to  be  unable  to  maintain  himeelf, 
fihall,  at  their  own  charge,  relieve  and  maintain  such  poor  person,  in  such  manner 
as  shall  be  approved  by  the  directors  of  the  poor  of  the  township  where  such  |)Oor 
person  may  be. 
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Sections  2,  3,  and  4  of  the  same  title  provide  the  machinery  of  the 
law  to  carry  into  effect  the  above  provision.     Section  5  is  as  follows: 

If  it  shall  appear  that  any  such  relative  is  wholly  unable  to  maintain  such  poor 
person,  but  is  able  to  contribute  toward  his  support,  the  court  may,  in  its  discretion, 
direct  two  or  more  relatives  of  different  d^rees  to  maintain  such  poor  person,  and 
shall  prescribe  the  proportion  that  each  shall  contribute  for  that  purpose;  and  if  it 
shall  appear  that  the  relatives  liable  as  aforesaid  are  not  of  sufficient  ability  wholly 
to  maintain  such  poor  person,  but  are  able  to  contribute  something?  therefor,  the 
court  shall  direct  the  sum,  in  proportion  to  their  ability,  which  such  relatives  shall 
severally  pay  weekly  for  that  purpose. 

The  evidence  in  the  case  under  consideration  shows  that  the  claimant 
is  adequately  supported  bj'  the  income  from  the  farm  and  the  contri- 
butions of  his  son  James  C.  and  other  sons  and  daughters.  That  these 
children  are  supporting  their  father  prima  facie  shows  their  ability  to 
do  so,  and  in  the  absence  of  evidence  showing  that  they  are  not  able 
it  will  be  presumed  that  they  are. 

At  common  law  the  child  was  not  bound  to  support  the  parent  in 
any  event. 

See  Schouler's  Domestic  Relations,  paragraph  264  et  seq. ;  Stone  v. 
Stone  (32  Conn.,  142);  Edwards  v.  Davis  (16  Johns.  N.  Y.,  281);  Daw- 
son ?'.  Dawson  (12  Iowa,  512). 

The  evidence  in  this  case  shows  that  this  claimant  is  being  adequately 
supported  by  those,  who,  in  the  State  of  Michigan,  are  legally  bound 
to  support  him. 

The  first  section  of  the  act  of  June  27,  1890,  is  as  follows: 

That  in  considering  the  pension  claims  of  dependent  parents,  the  fact  of  the  sol- 
dier's death  by  reason  of  any  wound,  injury,  casualty,  or  disease  which,  under  the 
conditions  and  limitations  of  existing  laws,  would  have  entitled  him  to  an  invalid 
X)ension,  and  the  fact  that  the  soldier  left  no  widow  or  minor  children  having  been 
shown,  as  required  by  law,  it  shall  be  necensary  only  to  show  by  competent  and 
suflBcient  eNddence  that  such  parent  or  parents  are  without  other  present  means  of 
support  than  their  own  manual  labor  or  fhe  contributions  of  others  not  legally  bound 
for  their  support. 

This  claimant,  at  the  time  he  filed  the  claim  in  issue  and  up  to  the  pres- 
ent, has  been  and  is  supported  by  his  children,  who,  where  he  resides,  are 
legally  bound  to  such  support  when  they  are  able  so  to  do.  It  can 
not  be  said  that  they  are  unable  to  do  what  they  are  doing,  in  the 
absence  of  evidence  going  to  establish  that  the  support  they  do  give 
is  in  deprivation  of  others  who  may  be  dependent  on  them.  Even  in 
the  presence  of  the  statute,  if,  as  a  matter  of  fact,  the  claimant  was 
not  adequately  supported,  he  would  still  be  pensionable.  In  other 
words,  those  legally  bound  must  actually  contribute  an  adequate  sup- 
port. The  mere  fact  that  they  are  legally  bound,  either  by  law  or 
contract,  is  not  suflScient  to  deprive  a  claimant  of  a  pensionable  status 
in  cases  where  it  is  shown  they  are  actur.Uy  unable  to  furnish  support; 
but  where  those  legally  bound  are  actually  contributing  an  ad^Bquate 
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support  it  is  clear  a  claimant  is  without  the  terms  of  the  act  above 
quoted.  The  gist  of  the  issue  here  presented  is  whether  the  claimant 
is  adequately  supported  by  means  of  his  own  labor  and  the  contribu- 
tions of  those  bound  b}^  law  to  support  him.  His  own  statements  and 
those  of  his  witnesses  clearly  establish  that  he  is  adequately  supported 
from  the  proceeds  of  his  farm  and  the  contributions  of  his  children, 
who,  in  Michigan,  are  legally  bound  to  support  him  if  they  are  able. 
Accordingly,  the  action  of  the  Bureau  is  affirmed,  but  it  is  suggested 
that  the  ground  of  rejection  be  changed  so  as  to  show  that  the  claim 
was  rejected  because  the  evidence  in  the  case  establishes  that  claimant 
is  adequately  supported  from  the  proceeds  of  his  farm  and  the  con- 
tributions of  those  legally  bound  to  support  him,  and  is  not  dependent 
within  the  meaning  of  the  act  of  June  27,  1890. 


division ofpension,  act  of  march  3, 1899- articles  of  separation. 

Amanda  Crawford  v,  William  H.  Craw^ford. 

Claimant,  at  the  date  of  filing  her  claim  for  one-half  of  soldier's  pension  under  the 
act  of  March  3,  1899,  was  living  separate  and  apart  from  her  husband,  pursuant 
to  a  mutual  agreement  for  separation  executed  December  17,  1898,  which  sgree- 
ment  was  in  full  force  and  effect.  She  was,  therefore,  not  in  position  to  chaip? 
her  husband  with  desertion,  as  his  absence  from  her  was  with  her  com?ent  and 
in  accordance  with  her  express  agreement.  Stewart  on  Marriage  and  Divorce, 
paragraph  256;  9  Am.  and  Eng.  Ency.  L.  (2d  ed.),  767;  Stoffer  r.  Stoffer 
(50  Mich.,  491);  Fleagle  v.  Fleagle  (12  P.  D.,  67). 

Assistant  Secretary  F.  Z.  Camphell  to  tJie  Oomviissioner  of  PensUm^^ 

May  28,  1902, 

Amanda  Crawford,  wife  of  William  H.  Crawford,  late  private.  Com 
pany  B,  Thirtj^-fourth  Ohio  Infantry,  and  a  pensioner  under  certificate 
No.  215380,  appealed  April  15,  1902,  from  the  Bureau  action  of  Octo- 
ber 14,  1901,  rejecting  her  claim  under  the  act  of  March  3,  1899,  for 
division  of  pension,  tiled  May  27,  1901,  on  the  ground  that  pensioner 
was  not  chargeable  with  desertion,  their  separation  being  by  mutual 
consent  and  according  to  a  mutual  agreement  entered  into  December 
18,  1898. 

Claimant  contends  that  her  signature  to  the  articles  of  separation 
was  obtained  through  false  representations  of  pensioner  and  his 
attorney  as  to  pensioner's  ownership  of  real  estate. 

It  appears  that  claimant  and  pensioner  entered  into  an  agreenient 
for  separation  in  the  State  of  Ohio  December  17,  1898,  the  validity  of 
which  was  directly  in  issue  in  a  suit  for  divorce  in  the  court  of  com- 
mon pleas.  Brown  County,  Ohio,  April  2,  1900,  when  the  court  held 
said  agreement  to  be  valid  and  a  complete  bar  to  her  claim  for  alimony. 

Claimant,  at  the  date  of  filing  her  claim  for  one-half  of  soldier's  pen- 
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«ion  under  the  act  of  March  3, 1899,  was  living  separate  and  apart  from 
her  husband,  pursuant  to  a  mutual  agreement  for  separation  executed 
December  17,  1898,  which  agreement  was  in  full  force  and  effect.  She 
was,  therefore,  not  in  position  to  charge  her  husband  with  desertion, 
as  his  absence  from  her  was  with  her  consent  and  in  accordance  with 
her  express  agreement.  Stewart  on  Marriage  and  Divorce,  paragraph 
25«>:  9  Am.  and  Eng.  Ency.  of  Law  (2d  ed.),  767;  Stoffer  v.  Stoffer 
(50  Mich.,  491);  Fleagle  ^^  Fleagle  (12  P.  D.,  67). 
The  action  appealed  from  is  accordingly  affirmed. 


HELPLESS  MINOR,  ACT  JUNE  «7,  180O— MENTAL.  DEFICIENCY, 

Minor  of  Myers  Horn. 

This  child,  although  sound  in  body,  being  so  deficient  mentally  that  he  can  not 
leam,  has  no  memory,  will  work  only  under  constant  direct  personal  oversight, 
and  will  not  Ije  employed  by  anyone,  even  for  his  board  only,  is  helpless  within 
the  meaning  of  the  law. 

jissistant  Secretary  F.  L.  Camphell  to  the  Cotmrdssioiier  of  Pensions^ 

May  28,  1902, 

This  claim  (under  the  proviso  of  section  3  of  the  ac^  of  June  27, 
1890,  relative  to  insane,  idiotic,  and  otherwise  permanently  helpless 
children  of  deceased  soldiers),  filed  December  17,  1896,  on  behalf  of 
Nelson  L.  Horn,  child  of  Myers  Horn,  who  was  a  member  of  Com- 
panj^  G,  Twenty-sixth  Ohio  Infantry,  from  July  30,  1861,  to  October 
21,  1865,  and  who  died  February  18,  1889,  was  rejected  in  January, 
1902,  on  the  ground  that  said  child  is  not  insane,  idiotic,  or  otherwise 
permanently  helpless  within  the  meaning  of  said  act;  and  on  April 
28,  1902,  the  claimant's  attorneys  appealed,  contending  that  his  con- 
dition is  such  as  to  bring  him  within  the  law. 

In  June,  1901,  the  soldier's  widow  was  allowed  pension,  certificate 
No.  515212,  under  said  act,  from  September  22,  1890,  to  date  of  her 
remarriage  July  8,  1891,  including  pension  on  account  of  three  minor 
children,  one  of  whom  was  said  Nelson  L.  Horn,  who  became  16  years 
of  age  July  20,  1893;  another  of  whom  attained  that  age  September  26, 
1899;  and  the  third,  Franklin,  is  yet  upon  the  rolls,  not  attaining  the 
age  of  16  years  until  April  7,  1904. 

Medical  examination  of  said  Nelson  L.  in  September,  1901,  showed 
him  to  be  "in  perfect  physical  condition,  is  perfectly  able  to  perform 
manual  labor,  can  feed,  dress,  and  undress  himself;"  and  he  could  tell 
his  name  and  present  residence,  but  not  where  he  was  born,  or  day  or 
month,  or  where  he  had  previously  lived,  or  read  or  write,  although 
some  letters  were  known,  or  tell  the  use  of  money;  and  was,  the  sur- 
geons say,  "totally  unfit  to  take  care  of  himself,"  semiidiotic,  and 
under  ordinary  circumstances  could  probably,  they  say,  not  find  work, 
''^as  if  left  to  himself  would  be  as  liable  to  do  something  or^nothing 
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as  what  he  was  set  at,  and  for  that  reason  consider  him  disabled/' 
This  condition  is,  they  add,  permanent.  He  was  then  24  years  of  age, 
and  weighed  161  pounds. 

On  special  examination  it  was  shown  that  he  had  been  in  this  mental 
condition  since  infancy  and  was  probably  of  deficient  mentality  at 
bii"th,  and  that  he  has  never  had  fits  nor  been  injured.  He  attended 
school  a  few  terms  only,  and  was  taken  out  because  wholly  devoid  of 
ability  to  learn  or  to  apply  himself  or  to  conform  to  school  discipline. 
Several  people  have  employed  him  on  account  of  the  fact  that  he  was 
dependent  upon  his  mother,  who  did  washing  for  their  support,  but 
found  he  could  not  work  without  constant  personal  oversight  and 
direction,  and  they  finally  refused  to  keep  him,  as  he  was  more  trouble 
to  watch  than  his  work  was  worth,  they  say.  If  left  alone  he  is  liable, 
his  mother  testifies,  to  drop  his  tools  and  sit  down,  and  remain  sitting 
for  hours  at  a  time;  or,  another  witness  says,  will  leave  work  entirely 
and  go  home.  One  employer  placed  him  in  the  poorhouse,  which  he 
left,  and  his  whereabouts  were  for  some  time  unknown,  he  finally 
coming  to  his  grandmother's  or  his  aunt's,  ragged  and  like  a  tramp, 
looking  for  his  mother,  to  whom  he  was  returned.  He  was  unable  to 
give  any  account  of  his  whereabouts  or  of  himself  during  his  absence. 

His  grandmother  testifies  that  they  never  thought  of  leaving  him 
alone;  that  if  told  to  build  a  fire  he  was  as  likely  to  build  it  on  the 
porch  as  in  the  stove,  and  that  he  once,  when  11  or  12  years  old* 
picked  up  an  ax  and  told  his  little  sister  to  put  her  head  on  the  block 
and  he  would  cut  it  oflf,  and  she  had  laid  her  head  down  when  his 
mother  reached  them  only  just  in  time  to  stop  the  blow.  He  appears 
now,  however,  to  be  harmless,  although  two  aunts  testify  they  would 
not  remain  alone  in  the  house  with  him. 

It  is  clearly  shown  by  the  testimony  that  notwithstanding  this  man 
is  physically  able  to  labor  and  has  sufficient  mentality  to  perform 
what  he  is  directed  personally  to  do,  he  is  entirely  irresponsible  as  an 
independent  laborer,  and  is,  in  fact,  when  laboring  with  others  such 
trouble  that  none  will  now  employ^  him,  even  for  his  board  onl3".  It 
is  stated  that  if  left  to  himself  he  w^ould  soon  land  in  the  poorhouse, 
and  is  now,  as  he  has  been  practically  all  his  life,  in  fact,  supported 
by  his  mother,  who  says  that,  while  he  has  always  worked  more  or 
less,  and  at  times  for  wages  of  25  cents  a  day  or  for  board  merely,  no 
one  will  now  hire  him,  and  he  has,  in  fact,  done  no  hired  work  for  two 

Said  proviso  of  section  3  of  the  act  of  June  27, 1890,  is  "that  in  case 
of  a  minor  child  being  insane,  idiotic,  or  otherwise  permanently  help- 
less, the  pension  shall  continue  during  the  life  of  said  child,  or  during 
the  period  of  such  disability." 

Construing  this  proviso,  the  Department  held  in  the  case  of  minor 
of  Philip  J.  Conklin  (10  P.  D.,  308)  that  an  incapacity,  by  reason  of 
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mental  infirmity,  for  the  intelligent  pursuit  of  any  vocation  or  for 
obtaining  remunerative  employment  is  such  condition  as  entitles  to 
continuance  of  pension  under  said  proviso.  As  stated  in  that  de- 
cision— 

*  *  *  ^lind  and  body  must  cooperate  in  the  performance  of  any  character  of 
manual  labor,  and  where  the  strength  and  muscle  must  be  guided  and  directed  by 
the  mind  of  another  it  is  the  same  as  the  employment  of  two  persons  to  do  the  work 
of  one;  and  it  is  absurd  to  suppose  that  anyone  would  give  employment  to  such  a 
person  as  would  require  the  constant  aid  and  direction  of  another  person. 

And  in  the  case  of  minor  of  William  Johnson  (9  P.  D.,  452),  the 
Department  held  that  this  proviso  ''was  undoubtedly  made  for  the 
benefit  of  such  children  over  16  years  of  age  as  are  mentally  or  physic- 
ally incapable  of  taking  care  of  themselves,  and  hence  have  to  be 
assisted  and  cared  for  by  parents  or  guardians;"  and  that  the  gist  of 
this  holding  is  that  the  helplessness  contemplated  by  the  statute  is 
"not  absolute  incapacity  for  self-help  in  performing  the  ordinary  daily 
functions  of  life,  but  inability  to  do  business  or  to  earn  a  livelihood; 
not  the  helplessness  of  the  paralytic,  but  the  helplessness  of  the  child  of 
tender  years  and  immature  mind." 

Also,  in  considering  the  case  of  the  minor  of  Elwood  Morris  (9 
P.  D.,  353),  the  Department  stated  that — 

In  this  case  the  child  is  vigorous  in  body,  though  dull  in  intellect,  and  he  can  per- 
form some  manual  labor.  It  is  evident,  however,  that  what  he  earns  is  a  very  small 
fraction  of  what  is  necessary  for  his  support.  In  fact,  it  may  be  safely  said  that  so 
far  as  his  ability  for  self-support  is  concerned  it  is  not  above  that  of  an  ortUnarily 
healthy  boy  12  years  of  age.  He  is  still  a  burden  upon  his  mother — still  in  need  of 
her  help— to  as  great  a  degree  as  when  he  was  under  the  age  of  16  years. 

Arid  in  each  of  these  cases  cited  pension  on  account  of  the  minor 
child  was  continued  accordingly.  The  case  under  consideration  appears 
to  be  entirely  in  line  with  those,  consistently  with  which,  therefore, 
pension  should  be  continued  herein.  After  repeated  failures  to  educate 
this  child  Nelson  or  to  have  him  earn  a  support,  he  appears  to  be  now 
helplessly  indigent  and  dependent  absolutely  and  entirely  upon  others 
therefor. 

He  is  believed  to  be  helpless  within  the  meaning  of  the  act  of  June 
27,  1890,  and  the  action  appealed  from,  therefore,  is  reversed  and  you 
will  readjudicate  the  claim  accordingly. 


SERVICE— MISSOURI  MIL,ITIA-ACT  OF  JUNE  ST,  1890- 

JoHN  P.  Leslie. 

The  State  militia  organizations  in  which  the  service  of  this  appellant  during  the  war 
of  the  rebellion  was  rendered  were  in  the  service  of  the  State  of  Missouri,  and 
were  never  in  the  military  service  of  the  United  States,  and  military  service 
rendered  therein  confers  no  title  to  pension  under  the  provisions  of  the  second 
section  of  the  act  of  June  27,  1890. 
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Assistant  Secretary  F,  L,  Campbell  to  the  Commissioji^r  of  Pensions^ 

May  28,  1902. 

John  P.  Leslie  filed  in  the  Pension  Bureau,  on  October  24,  1890,  an 
application  for  pension  under  the  provisions  of  the  second  section  of 
the  act  of  June  27,  1890,  alleging  that  he  had  served  for  ninety  days 
and  more  during  the  war  of  the  rebellion  as  a  private  in  Company 
B,  Forty-second  Enrolled  Missouri  Militia,  and  also  in  Company  F, 
Ninth  Provisional  Enrolled  Missouri  Militia;  had  been  honorably  dis- 
•charged  from  said  service,  and  was  incapacitated  for  earning  a  support 
by  manual  labor  by  disabilities  not  the  result  of  his  own  vicious  habits. 
He  subsequently  amended  said  application  by  alleging  that  he  had 
never  sensed  in  Company  F,  Ninth  Provisional  Enrolled  Missouri 
Militia,  but  that  his  second  term  of  service  had  been  performed  in 
Capt.  T.  J.  Babcock's  Provisional  Companv  (A),  Miller  County 
Enrolled  Missouri  Militia. 

This  application  for  pension  was  first  rejected  on  February  10, 1892, 
upon  the  ground  that  the  claimant  had  not  served  for  ninety'  days  in 
the  military  service  of  the  United  States  during  the  war  of  the  rebel- 
lion, but,  subsequently,  this  action  was  set  aside,  and  the  claim 
reopened  that  it  might  be  rejected  on  proper  grounds,  and  on  August 
29,  1898,  it  was  again  rejected  for  the  following  stated  reasons: 

No  title;  the  organization  in  w)iich  claimant  served,  Company  A,  Ninth  Pro- 
visional Enrolled  Missouri  Militia  (T.  J.  Babcock's),  Miller  County,  was  not  mus- 
tered into  the  United  States  service,  the  same  being  a  State  organization,  as  is 
shown  by  the  records  of  the  War  Department. 

From  this  action  the  present  appeal  was  taken  on  tlanuary  31,  190C». 

The  War  Department  reports  that  there  is  no  record  of  either  of  the 
organizations  to  which  the  appellant  belonged,  and  in  which  he  alleges 
his  militar}^  senice  during  the  war  of  the  rebellion  was  rendered, 
having  been  mustered  into  the  military  service  of  the  United  States 
during  the  war  of  the  rebellion,  or  having  ever  been  in  the  militarj' 
service  of  the  United  States  at  any  time. 

The  Auditor  of  the  Treasury  for  the  War  Department  reporfcj  that 
the  records  of  his  office  show  that  the  appellant  is  borne  on  the  rolls 
of  Company  B,  Forty-second  Enrolled  Missouri  Militia,  as  a  private, 
from  August  1  to  November  20,  1862,  when  relieved.  In  service 
thirty  days.  Also  on  the  rolls  of  same  company  from  September  30, 
1864,  to  November  30,  1864.  In  service  four  days,  with  remark,  *'on 
detached  service  with  Captain  Babcock."  His  name  is  borne  on  the 
rolls  of  Capt.  T.  J.  Babcock's  Company  A,  Ninth  Provisional,  doing 
duty  as  the  Miller  County  Provisional  Enrolled  Missouri  Militia^ 
under  General  Orders,  No.  107,  from  August  13  to  December  23, 1864, 
when  relieved.     In  service  seventy-eight  days. 

In  a  subsequent  communication  the  Auditor  reports  as  follows: 

On  reexamination  of  this  case  in  connection  with  the  rolls  of  the  provisional  com- 
pany mentioned  in  inclosed  indorsement  under  date  of  October  23,^99\v\t^^  foand 
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that  said  company  ie  designated  **  Captain  T.  J.  Babcock's  Company  A,  Miller  County, 
Kinth  Provisional  Regiment  Enrolled  Missouri  Militia/'  and  that  it  was  called  out 
under  General  Orders,  No.  107.  It  is  also  found  that  John  P.  Leslie  was  a  private  in 
aaid  company  from  August  13  to  December  23,  1864,  when  relieved,  and  that  he  is 
credited  with  only  seventy-eight  days*  service.  The  records  on  file  in  this  office  do 
not  show  that  the  said  John  P.  Leslie  was  a  member  of  any  organization  of  the  Pro- 
visional Enrolled  Missouri  Militia  other  than  the  one  above  mentioned. 

In  a  still  later  communication,  under  date  of  April  18,  1898,  the 
Auditor  reports  as  follows: 

In  the  case  of  John  P.  Leslie,  late  a  private  in  Company  A,  Ninth  Regiment  Pro- 
visional Enrolled  Missouri  Militia,  the  company  commanded  by  Capt.  Thomas  J. 
Babcock  is  not  regarded  by  this  office  as  l)eing  a  part  of  or  as  serving  at  any  time 
with  the  Ninth  Regiment  Provisional  Enrolled  Missouri  Militia,  but  appears  to  have 
been  an  independent  provisional  company  organized  under  General  Orders,  No.  107. 

So  far  as  the  first  service  of  the  appellant,  in  the  Forty-second 
Enrolled  Missouri  Militia,  is  concerned,  it  was  clearly  not  a  pension- 
able service  under  the  provisions  of  the  act  of  June  27,  1890,  since  it 
is  a  well  settled  and  established  fact  that  none  of  the  organizations  of 
the  Enrolled  Missouri  Militia  were  ever  in  the  military  service  of  the 
United  States  during  the  war  of  the  rebellion,  and  service  therein 
confers  no  pensionable  title  under  said  act. 

Congress,  however,  by  the  joint  resolution  of  February  15,  1895, 
extended  to  the  officers  and  privates  of  the  Provisional  Missouri  Mili- 
tia, who  served  ninety  days  during  the  war  of  the  rebellion,  and  were 
honorably  discharged,  and  to  the  widows  and  minor  children  of  such 
persons,  the  provisions  and  benefits  of  the  act  of  June  27, 1890.  This 
enactment  referred  to  eleven  regiments  which  were  formed  in  Febru- 
ary, 1863,  from  the  Enrolled  Missouri  Militia,  either  by  detail  or 
enlistment,  and  which  were  denominated  ''Provisional  Regiments  of 
Missouri  Militia,"  and  were  kept  in  active  service  continuously,  under 
the  command  of  United  States  officers,  as  long  as  and  whenever  they 
were  needed  during  the  remainder  of  the  war.  No  other  militia 
organizations  of  the  State  of  Missouri  are  properly  designated  Pro- 
visional Enrolled  Missouri  Militia,  and  it  has  uniformly  been  accepted 
and  held  that  the  provisions  of  the  joint  resolution  of  February  15, 
1895,  applied  to  no  other  organizations  called  Provisional  Missouri 
Militia,  or  Provisional  Enrolled  Missouri  Militia,  than  the  eleven  regi- 
ments above  referred  to^ 

In  June,  1864,  under  and  in  pursuance  of  General  Order  No.  107 
of  the  adjutant-general  of  the  State  of  Missouri,  a  number  of  com- 
panies were  organized  out  of  the  Enrolled  Missouri  Militia,  and 
directed  ''to  hold  themselves  always  in  readiness  to  meet  the  ends  of 
local  defense.""  These  companies  were  officered,  armed,  equipped, 
and  paid  by  the  State  of  Missouri,  and  were  designated  "  Provisional 
Companies  of  Enrolled  Missouri  Militia."  They  were  at  all  times 
during  their  existence  exclusively  in  the  service  of  the  State  of  Mis- 
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souri,  were  never  mustered  into  the  military  service  of  the  United 
States,  and  performed  no  military  service  under  the  command  of 
United  States  officers,  or  any  other  service  than  that  for  which  they 
had  been  expressly  organized,  namely,  "to  meet  the  ends  of  local 
defense "  in  the  respective  counties  of  the  State  in  which  they  were 
raised.  These  companies  are  not  to  be  confounded  with  the  organiza- 
tions above  referred  to  as  Provisional  Regiments  of  Enrolled  Mis- 
souri Militia,  and  the  provisions  of  the  joint  resolution  of  February  lo, 
1895,  have  no  application  to  them,  and  the  officers  and  privates  of  such 
companies  have  no  pensionable  status  under  the  provisions  of  the  act 
of  June  27,  1890. 

Although  it  would  appear  from  the  records  of  the  Treasury  Depart- 
ment, herein  quoted,  that  the  organization  in  which  this  appellant's 
second  term  of  service  was  rendered  was  designated,  in  some  reports, 
as  *' Captain  T.  J.  Babcock's  Company  A,  Miller  County,  Ninth  Pro- 
visional Regiment  Enrolled  Missouri  Militia,"  it  is  clearly  shown  that 
said  company  was  not  a  part  of  the  Ninth  Regiment  Provisional 
Enrolled  Missouri  Militia,  but  was  one  of  the  Provisional  Companies 
of  Enrolled  Missouri  Militia  whose  organization,  charactei,  and  ser\'ice 
have  been  above  described.  (See  report  of  the  adjutant-general  of 
Missouri  for  1865,  page  631,  where  this  company  appears  in  the  list 
of  "Provisional  Companies"  organized  under  General  Order  No.  107, 
of  June  28.  1864). 

Said  company  was  therefore  not  included  within  the  provisions  of 
the  joint  resolution  of  February  15,  1895,  and  the  members  of  said 
organization,  not  having  been  in  the  military  service  of  the  Cnited 
States  during  the  war  of  the  rebellion,  have  no  pensionable  title  what- 
ever under  the  provisions  of  the  act  of  June  27,  1890. 

It  follows,  therefore,  that  the  rejection  of  appellant's  application 
for  pension  upon  the  ground  stated  w^as  not  error,  and  said  action  is 
affirmed  accordingly. 


DIVISION  OF  PENSION— COMMENCEMENT— DECL.ARAT10N— XOnCE— 

proof— suspension  of  payment. 

Caroline  Adams  v.  George  Adams. 

Appellant  filed  her  claim  under  the  act  of  March  3,  1899,  on  April  11,  1901,  and  it 
having  been  established  that  pensioner  was  at  that  date  an  inmate  of  a  State 
Home,  and  had  been  an  inmate  of  such  Home  from  the  date  of  the  quarterly  pay- 
ment of  his  pension  preceding  the  filing  of  such  claim,  March  4,  1901,  and  con- 
tinuously since,  and  had  also  deserted  said  claimant  over  six  months  prior  to 
said  quarterly  payment  and  subsequent  to  the  passage  of  said  act,  and  had  l>een 
in  such  desertion  continuously  since,  on  the  allowance  of  her  claim  the  payment 
of  one-half  of  such  pension  should  have  commenced  from  said  last  quarterly 
payment,  March  4,  1901,  under  the  decision  in  the  case  of  Cooper  r.  Cooper  (12 

2.  The  praclliv  of  the  Bureau  of  Pensions  in  paying  the  wife  of  a  pensioner,  nnder 
the  act  of  March  3,  1899,  one-half  only  of  so  much  of  the  pension  as  remains  in 
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the  hands  of  the  pension  agent  on  the  quarterly  payment  day  subsequent  to  the 
allowance  of  the  claim  is  abrogated. 

3.  The  filing  of  a  valid  declaration  for  division  of  pension  under  the  act  of  March  3, 

1899,  is  notice  to  the  Government  of  the  claim  for  one-half  of  the  pension  that 
may  be  due  or  accruing  on  said  date,  and  further  payment  of  one-half  the  pension 
becoming  due  to  the  pensioner  should  be  suspended  until  the  adjudication  of 
the  claim,  and  for  the  period  thereafter  allowed  for  appeal,  unless  an  appeal  is 
waived. 

4.  A  declaration  under  the  act  of  March  3,  1899,  must  be  accompanied  by  proof  in 

support  thereof  sufficient  to  establish  a  prima  facie  case  under  the  law. 

5.  The  Bureau  of  Pensions  will  promptly  notify  the  claimant  and  pensioner  of  the 

action  taken  in  a  claim  filed  under  the  act  of  March  3, 1899,  and  that  thirty  days 
from  the  receipt  of  such  notice  will  be  allowed  in  which  to  file  an  appehl,  during 
which  period  payment  of  one-half  of  the  pension  involved  will  be  suspended, 
unless  an  appeal  is  waived. 

6.  The  face  brief  should  show  the  date  on  which  payment  to  the  wife  of  one-half  of 

her  husband*8  pension  commenced. 

Assistant  Secretary  F,  Z.  Campbell  to  th-e  Commissioner  of  Pensions^ 

May  8, 1902. 

Caroline  Adams,  wife  of  George  Adams,  late  private,  Company  B, 
Twelfth  Michigan  Infantry,  and  a  pensioner  under  certificate  No. 
916710,  appealed,  by  her  attorney,  March  18,  1902,  from  the  Bureau 
action  of  January  3,  1902,  allowing  her  claim,  filed  April  11, 1901,  for 
division  of  pension  under  the  act  of  March  3,  1899,  and  awarding  her 
one-half  of  her  husband's  pension  from  December  4,  1901. 

It  is  contended,  on  behalf  of  claimant,  that  as  the  proof  shows  deser- 
tion in  July,  1892,  and  continuance  thereof,  that  she  is  entitled  to  one- 
half  of  her  husband's  pension  from  September  3,  1899,  six  months 
after  the  passage  of  the  act  of  March  3,  1899,  under  the  first  proviso 
of  said  act.  Also  that,  as  the  proof  shows  that  soldier  has  resided 
continuously  in  a  State  Home  for  soldiers,  and  has  drawn  his  pension 
in  said  Home  continuously  since  September  25,  1900,  claimant  would 
be  entitled  to  one-half  his  pension  from  that  date  under  the  second 
proviso  of  said  act;  citing  the  case  of  Cooper  v.  Cooper  (12  P.  D.,  163). 

Pensioner,  by  his  attorney,  contends  that  claimant  has  not  authorized 
this  appeal;  that  his  leaving  her  was  not  such  as  to  amount  to  willful 
desertion;  that  their  relations  are  friendly  and  cordial,  and  quite  satis- 
factory^ to  both  parties;  that,  in  addition  to  the  sum  awarded  her  by 
the  Department,  he  paid  her  $14  in  September,  1901,  and  $18  in 
December,  1901;  that  he  makes  no  complaint  of  or  questions  the 
legality  of  the  Bureau  action  of  January  3,  1902,  awarding  claimant 
one-half  his  pension  from  December  4,  1901,  and  that  the  appeal  is 
frivolous,  untenable,  and  without  force  of  legal  reasoning. 

Referring  to  the  act  of  March  3,  1899,  he  further  contends  as  fol- 
lows: 

The  law  quoted  and  relied  on  is  quite  clear  and  unambiguous:  "One-half  of  the 
pension  due  or  to  Ixjcome  due  said  j)enjjiouer  during  tlie  continuance  of  said  deser- 
tion;'* and  again,  as  quoted,  ''one-half  of  his  pension  accruing  during  ^a- rqsi^l(MK§ 
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therein,"  i.  e.,  Soldiers'  Home — it  will  be  observed  the  language  is  referring  to  such 
sums  are  due  or  to  become  due,  or  are  accruing^  as  used  in  the  second  order. 

This  law  is  analogous  to  the  law  of  garnishment  and  attachments,  and  I  submit  the 
same  rules  of  law  govern.  This  law  is  not  retroactive  of  itself  or  in  its  effect,  neither 
can  it  be  and  remain  constitutional.  Where  there  U  nothing  due  or  accruing  due,  no 
order  can  be  made.  In  this  case  all  sums  due  the  pensioner  had  been  paid  by  the 
Government,  and  they  thereby  fully  discharged  from  any  further  obligation.  Our 
contention  is  that  no  case  had  been  made  or  entered  or  adjudicated  on,  until  the 
said  3d  day  of  January,  1902,  and  the  Department  could  have  no  jurisdiction  over 
the  case  save  as  to  such  sums  as  were  due  or  accruing  at  that  date. 

The  contention  of  the  appellant  that  the  order  should  date  from  September  25, 
1900,  is  a  false  proposition.  Such  an  order  would  in  effect  be  retroactive,  and  in  my 
opinion  unconstitutional  and  beyond  the  power  of  any  court  or  tribunal  known  in 
these  United  States;  such  an  order  would  be  unreasonable  and  work  "innuraerabie 
wrongs,  and  make  trouble.  The  language  of  the  act  leaves  no  question  as  to  its  full 
meaning.  Lhie  or  accruing  due  can  not  mean  only  one  thing  and  refer  only  to  such 
sums  are  due  at  the  date  of  the  order  or  such  sums  a»  may  be  coming  due. 

In  this  case  the  appellee  had  been  paid  his  pension  regularly  at  times  and  in  the 
manner  provided  by  the  pension  act  no  complaint,  or  protest  had  been  entered  or 
notice  to  any  one  of  any  intention  to  complain  or  protest  until  this  case  was 
entered  a  short  time  prior  to  its  adjudication,  and  therefore  the  appellant  could  not 
be  entitled  to  any  part  of  the  said  pension  until  she  had  proved  her  right  thereto, 
and  even  then  could  participate  only  in  such  sums  as  were  due  or  coming  (accruing  ■ 
due  at  that  particular  time.  It  appears  to  me  any  other  rule  is  repugnant  to  natural 
common  sense,  let  alone  logical  reasoning. 

I  therefore  respectfully  submit  that  the  Department  at  this  time  has  no  authority 
under  the  law  quoted  and  referred  to  by  the  appellant  to  stop  any  further  sum  or 
sums  of  pension  money  due  or  accruing  due  than  such  as  may  become  operative 
under  the  decision  of  January  3,  1902. 

The  Bureau  reported,  March  27,  1902,  that  the  uniform  practice  in 
this  class  of  cases,  under  the  act  of  March  3, 1899,  since  the  passage  of 
the  act,  had  been  to — 

commence  payment  with  one-half  of  so  much  of  the  unpaid  pension  as  remains  in 
the  hands  of  the  United  States  pension  agent  on  the  quarter  payment  day  subsequent 
to  the  allowance  of  the  claim,  and  not  from  the  date  of  the  filing  of  the  application. 
The  order  to  the  United  States  pension  agent,  issued  upon  the  allowance  of  the 
claim,  directs  him  to  pay  to  the  wife  one-half  of  the  pension  due  or  to  become  due. 

On  April  12,  1902,  the  Bureau  further  reported  as  follows: 

Payment  was  made  through  the  Soldiers*  Home  to  the  pensioner  from  September 
4,  1900,  to  March  4,  1902,  inclusive,  in  the  sum  of  $156. 

Payment  was  made  to  pensioner  for  the  quarter  ending  March  4,  1901,  on  March 
6,  and  payment  to  Caroline  Adams,  the  wife  of  this  pensioner,  of  the  sum  of  $12  on 
March  7,  1902,  for  the  quarter  from  December  4,  1901,  to  March  4,  1902. 

Claimant  filed  her  application  for  division  of  pension  under  said  act 
April  11, 1901,  in  which  she  alleged  that  her  said  husband  deserted  her 
in  Juh%  1892,  and  that  present  whereabouts  was  unknown. 

Her  claim  was  rejected  by  Bureau  action  of  July  10,  1901,  on  the 
ground  that — 

pensioner  was  not  chargeable  with  desertion,  claimant  having  refused  to  accept  of 
his  invitation  to  go  with  him  to  Otsego  to  live. 
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From  this  a<»tion  claimant  appealed,  September  21,  1901,  which 
appeal  was  perfected  bj'  due  proof  of  service  and  docketed  November 
4,  1901,  and  on  December  11,  1901,  this  Department  reversed  said 
Bureau  action,  and  held  that  the  evidence  fairl}-  showed  that  pensioner 
had  deserted  his  wife,  a  woman  of  good  moi*al  character,  and  in  neces- 
sitous circumstances,  for  more  than  six  months  prior  to  her  applica- 
tion, April  11, 1901,  and  that  he  was  an  inmate  of  the  State  Home  for 
Soldiers  at  Grand  Rapids,  Mich. 

January  3,  1902,  her  claim  was  allowed  by  the  Bureau,  but  there  is 
nothing  on  the  face  brief  containing  the  record  of  the  Bureau  action 
to  indicate  when  the  division  of  pension  commenced. 

It  now  appears,  from  the  Bureau  report,  that  the  division  of  pension 
was  made  to  commence  from  December  4,  1901. 

The  Department  has  passed  upon  the  question  of  desertion  and  no 
reason  appears  for  further  considering  that  branch  of  the  case. 

The  only  question  raised  by  this  appeal  is  the  date  of  commence- 
ment of  division  of  pension,  and  whether  the  uniform  practice  of  the 
Bureau  in  commencing  payment  with  ''  one-half  of  the  unpaid  pension 
as  remains  in  the  hands  of  the  Ignited  States  pension  agent  on  the 
quarter  payment  day  subsequent  to  the  allowance  of  the  claim/'  is 
authorized  or  permissible  under  the  provisions  of  said  act  of  March  3, 
1899. 

The  Department  has  never  ruled  explicitly  upon  this  question, 
although  in  the  Rothery  case  (11  P.  D.,  77)  it  was  held  that  the  act 
was  not  retroactive  but  prospective  in  its  opemtion,  and  that  division 
of  pension  based  on  desertion  of  the  wife  by  the  husband  could  not 
commence  until  after  six  months  from  the  passage  of  the  act,  for  the 
reason  that  the  desertion  named  in  the  act  could  not  exist  prior  to  that 
time.     See,  also,  the  Richards  case  (ibid. ,  90). 

In  the  Filones  case  (12  P.  D.,  237)  it  was  held  that  as  the— 

pensioner  was  shown  to  have  been  an  inmate  of  a  State  home  for  soldiers  or  sailors 
for  over  two  months  after  the  filing  of  an  application  by  his  wife  for  division  of  his 
pension,  under  the  second  proviso  of  the  act  of  March  3,  1899,  the  rejection  of  her 
said  claim  on  the  ground  that  the  i)ensioner  was  not,  at  the  date  of  the  adjudication, 
an  inmate  of  a  soldiers'  home,  was  error. 

The  inference  to  be  dmwn  from  that  decision  is  that  a  claimant's 
application  under  said  act  becomes  material  as  affecting  her  title  to 
division  of  pension,  and  that  the  date  of  the  adjudication  of  her  claim 
was  immaterial  as  affecting  the  commencement  of  her  right  to  one-half 
of  her  husband's  pension  under  the  second  proviso  of  said  act. 

This  is  the  first  appeal  directly  raising  the  (piestion  as  to  the  date  of 
the  commencement  of  division  of  pensions  under  said  act,  and  as  the 
practice  of  the  Bureau  has  been  to  uniformly  commence  the  division 
of  pension  under  said  act  from  the  (quarterly  payment  day  subsecjuent 
to  the  allowance  of  the  claim,  and  not  from  the  date  of  filing  the  appli- 
cation, accordmg  to  the  Bureau  report  of  March  27,  J-^fi^e«yj(t$^(^|£ 
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that  practice  should  not  be  disturbed  unless  clearh'  violative  of  the 
legal  right  of  the  claimant  or  the  pensioner. 

While  the  act  of  March  3,  1899,  is  silent  on  the  subject  of  declara- 
tions or  amplications  on  the  part  of  a  claimant,  it  does  provide  that 
the  question  of  desertion,  entrance  into  a  home,  necessitous  circum- 
stances, and  good  moral  character  shall  be  ascertained  and  determined 
by  the  Commissioner  of  Pensions  under  such  rules  and  regulations  as 
he  shall  prescribe. 

The  forms  of  declaration  by  the  wife,  minor  children,  and  perma- 
nently helpless  and  dependent  child,  under  said  act,  is  prescribed  and 
published.  See  pages  261  to  255,  Laws  of  the  United  States  Gov- 
erning the  Granting  of  Army  and  Navy  Pensions,  compiled  May,  1899. 

Section  4714,  Revised  Statutes,  and  acts  of  July  1, 1890,  September 
1,  1890,  and  July  26,  1892,  provide  how  declarations  of  pension  claim- 
ants shall  be  executed  and  verified.     See  ibid.,  pages  105  to  108. 

Claimant's  declaration,  filed  April  11,  1901,  was  regular  in  fonn, 
and  conformed  to  the  law  and  the  rules  and  regulations.  It  con- 
tained allegations  which,  if  true,  entitled  her  to  all  her  legal  rights 
under  said  act  from  that  date.  This  declaration  conferred  upon  the 
Commissioner  of  Pensions  jurisdiction  to  adjudicate  her  claim  under 
the  law,  ascertain  and  determine  the  question  of  desertion,  entrance 
into  a  home,  neccvssitous  circumstances,  her  good  moral  character,  and, 
if  these  questions  were  determined  in  her  favor,  to  award  her  one- 
half  of  her  husband's  pension  from  such  periods  as  she  had  shown 
herself  entitled  thereto  under  the  act. 

But  for  the  declaration  neither  the  Bureau  of  Pensions  nor  this 
Department  would  have  had  any  jurisdiction  or  authority  of  law  for 
passing  upon  any  of  these  questions  in  this  case. 

The  filing  of  her  declaration  was  the  inception  of  her  claim,  and, 
aside  from  conferring  jurisdiction  upon  the  Bureau  to  adjudioite  her 
claim,  also  served  notice  upon  the  Government  of  her  claim  upon  one- 
half  of  the  unpaid  pension  owing  or  accruing  to  the  pensioner  at  the 
date  on  which  the  declaration  was  filed  and  during  the  continuance  of 
desertion  or  residence  of  pensioner  in  a  home  subsequent  thereto. 

There  is  nothing  in  the -act  indicating  that  her  right  to  **  one-half  of 
the  pension  due  or  to  become  due  said  pensioner  during,  the  contin- 
uance of  such  desertion,"  as  granted  her  by  the  first  proviso,  or 
^'accruing  during  his  residence  in  a  State  home,"  as  provided  in  the 
second  proviso  of  said  act,  is  to  depend  upon  the  date  -on  which  her 
claim  is  adjudicated  in  the  Bureau. 

On  the  contrary,  the  act  is  mandatory  in  its  terms  as  to  the  pay- 
ment of  one-half  of  the  pension  to  the  wife,  the  facts  being  established, 
the  language  being: 

The  Commissioner  of  Pensions  ia  hereby  directed  *  *  *  to  cause  one-half  of 
the  pension  due  or  to  become  due  said  pensioner  during  the  continuance  of  such 
desertion  to  be  paid  te  the  wife.  digitized  by  GoOglc 
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Continuance  from  what  time?  Clearly  from  the  time  she  files  her 
declaration,  not  from  the  date  of  adjudication.  When  the  facts  are 
established  on  which  title  to  one-half  the  pension  depends,  the  law, 
and  not  an  adjudicating  officer,  grants  the  division  of  pension.  To 
hold  otherwise  would  be  to  place  it  in  the  power  of  an  administrative 
officer  to  postpone  and  practically  defeat  a  division  of  pension  in  any 
case  and  thus  nullify  the  act  of  Congress. 

Congress  is  the  onh^  power  authorized  to  grant  Federal  pensions 
and  designate  the  beneficiaries,  and  when,  as  in  the  act  of  March  3, 
1899,  it  is  enacted  that  the  wife  of  a  pensioner  shall,  on  the  establish- 
ment of  certain  facts,  in  a  certain  manner,  be  entitled  to  one-half  of 
the  pension  during  a  certain  period,  or  a  period  to  be  made  certain  by 
proof,  her  right  becomes  as  valid  and  sacred  and  is  to  be  as  jealously 
and  carefully  guarded  and  enforced  as  is  the  original  right  of  the 
pensioner. 

All  acts  of  Congress,  unless  otherwise  provided,  speak  and  become 
operative  from  the  date  of  their  enactment  (Sutherland  on  Statutory 
Construction,  paragraphs  104  and  106),  and  in  the  absence  of  a  limita- 
tion entitle  the  beneficiary  named  in  the  act  to  the  benefits  conferred 
from  the  date  of  the  act,  if  it  be  subsequently  established  that  the  con- 
ditions on  which  the  benefit  depends  existed  at  that  date. 

As  stated  in  the  recent  decision  in  the  case  of  Robert  Markwood 
{11  P.  D.,  380): 

Recitals  in  statutes,  however,  that  pension  shall  commence  at  the  date  of  the 
filing  of  the  application  are  terms  of  limitation,  and  this  Department  has  no  right  or 
authority  to  introduce  such  a  limitation  into  an  act  by  construction  unless  the  terms 
of  the  act,  either  express  or  implied,  warrant  such  a  procedure.  *  *  *  It  would 
appear,  without  discussion,  that,  in  the  absence  of  a  prohibitory  statutory  provision, 
one  would  necessarily  be  entitled  to  the  emoluments  and  benefits  of  a  conceded  legal 
right  from  the  date  at  which  it  is  established  by  proof  that  he  was  entitled  to  such 
emoluments  and  benefits. 

In  that  case  order  No.  231,  which  provided  that — 

the  date  of  commencement  in  Mexican  war  claims  for  increase  under  the  act  of 
January  5,  1893,  shall  in  each  claim  be  the  day  on  which  the  case  was  legally 
approved  by  the  board  of  review — 

was  abrogated  and  annulled,  as  arbitrary,  unreasonable,  inequitable, 
unjust,  and  without  authority  of  law;  and  the  reasons  for  so  holding 
in  that  case  would  appear  to  apply  equally  to  the  practice  of  the 
Bureau  in  this  class  of  cases  under  the  act  of  March  3,  1899,  and  to 
this  case. 

It  by  no  means  follows,  however,  because  claimant  has  established 
the  continuance  of  desertion  from  the  date  of  the  passage  of  the  act, 
that  she  is  entitled  under  her  said  application  or  declaration  to  one- 
half  of  her  husband's  pension,  under  the  first  proviso,  from  Septem- 
ber 3,  1899,  as  contended  by  attorney  for  appellant,  or  that  she  is 
entitled  to  one-half  of  said  pension  from  September  25, 1900^  thetmia 
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when  he  entered  the  State  home,  where  he  has  since  continued  to 
reside  as  an  inmate  thereof,  under  the  second  proviso,  for  the  reason 
that  on  the  date  of  filing  her  said  declaration  the  only  pension  "due 
or  to  become  due  said  pensioner,"  or  "accruing  during  his  residence 
therein,"  i.  e.,  the  State  home,  was  that  which  accrued  subsequent  to 
March  4,  1901,  he  having  drawn  his  pension  up  to  that  date.  This 
pension  money,  up  to  March  4, 1901,  was  legally  paid  to  pensioner  by 
the  Government  without  notice  of  the  right  of  claimant,  and  had 
ceased  to  be  due  or  accruing  at  the  date  she  filed  her  application. 
Having  passed  from  the  control  of  the  Government  to  the  pensioner 
without  fraud  or  mistake,  and  without  notice  of  claimant's  claim  of 
title  to  one-half  thereof,  it  does  not  come  within  the  provisions  of  the 
act,  and  claimant  has  no  title  thereto  or  any  portion  thereof.  The 
word  "due"  as  used  in  said  act  is  synonymous  with  owing.  See 
Coopei-  V.  Cooper  (12  P.  D.,  163). 

When,  however,  claimant,  on  April  11,  1901,  asserted  her  title  to 
one-half  of  her  husband's  pension  under  the  law,  the  Government  was 
bound  to  take  notice  of  her  claim,  and  as  a  matter  of  safety  and  pre- 
caution should  have  withheld  payment  of  one-half  of  the  pension  due, 
or  to  become  due,  or  accruing  subsequent  to  that  date  until  the  adju- 
dication of  her  claim.  Instead  of  so  doing,  it  appears  that  pensioner 
was  paid  three  quarterly  payments  from  March  4,  1901,  to  December 
4,  1901,  thus  including  the  one-half  of  the  pension  money  to  which  she 
had  laid  claim  and  to  which  she  became  entitled  upon  the  allowance  of 
her  claim. 

The  payments  to  the  pensioner  of  moneys  to  which  he  was  not  enti- 
titled  and  which  should  have  been  paid  to  the  claimant  were  unauthor- 
ized and  against  her  legal  right,  and  the  last  quarterly  payment,  of 
December  4, 1?01,  was  also  made  in  direct  violation  of  the  instructions 
of  this  Department  and  was  in  conflict  with  rule  14,  Rules  of  Prac- 
tice, approved  November  2,  1901,  which  provided  in  express  terms 
that— 

The  appeal  will  operate  to  suspend  further  payment  of  the  one-half  pension  in 
controversy  until  a  decision  shall  have  been  rendered  therein  by  the  Department. 

Claimant  had  a  valid  appeal  pending  in  this  Department  November 
4,  1901,  from  the  Bureau  action  of  July  10,  1901,  rejecting  her  claim, 
and  this  should  have  suspended  the  December  payment  of  the  one-half 
pension  in  controversy  under  said  rule  14. 

As  early  as  August  31,  1901,  tlie  Department,  in  considering  the 
case  of  Lough ry  v,  Loughry  (11  P.  D.,  523),  in  response  to  the  con- 
tention of  the  pensioner,  appellant  in  that  case,  that  the  payment  of 
one-half  of  his  pension  to  his  wife  be  suspended  pending  the  decision 
on  his  appeal,  .stated: 

It  will  not  Ik'  a.*5Humed  that  the  Bureau  would  continue  the  payment  of  money  to 

the  wife  while  the  question  as  to  her  right  to  receive  the  same  was  pending  before 

the  Department.  T  ^  ^  ^  ^  I  ^ 
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In  replying  to  Bureau  inquiry  of  September  26, 1901,  in  the  Laughry 
case,  above  referred  to,  as  to — 

First.  Whether  it  was  the  intention  of  the  Department  to  hold  that  where  a  caae 
has  been  allowed  under  the  act  of  March  3,  1899^  and  an  appeal  filed,  this  Bureau  is 
to  suspend  payment  to  the  wife  pending  the  decision  of  the  appeal;  and 

Second.  If  suspension  of  payment  to  the  wife  is  to  be  made  pending  an  appeal  in 
the  act  of  March  3,  1899,  cases,  is  it  the  desire  that  payment  be  made  to  the  pen- 
sioner of  the  entire  amount  pending  decision  on  the  appeal,  or  to  suspend  the  one- 
half  the  pension  that  may  be  due  the  wife? 

It  was  stated  by  the  Departnaent  that — 

The  legal  effect  of  an  appeal  by  either  party  from  the  Bureau  action  under  the  act 
of  March  3,  1899,  involving  the  question  of  a  division  of  the  soldier's  pension  is  to 
suspend  the  payment  of  so  much  of  the  pension  money  as  is  involved  in  the  action 
appealed  from,  and  no  more;  i.  e.,  one-half  the  amount  of  the  pension  from  the  date 
of  filing  the  application  therefor,  under  said  act,  or  so  much  thereof  as  remains 
unpaid  at  date  of  filing  a  completed  appeal. 

The  same  reason  for  withholding  payment  of  the  one-half  of  the 
pension,  the  title  to  which  is  in  controversy,  from  the  date  of  filing 
the  appeal,  applies  equally  to  the  suspension  of  payment  of  the  one- 
half  pension  in  controversy  from  the  date  of  filing  an  application 
therefor  under  said  act. 

The  application  or  declaration  of  a  claimant,  under  said  act  of  March 
3, 1899,  like  an  appeal  by  claimant  or  pensioner,  serves  the  purpose  of  a 
writ  of  supersedeas,  or  other  similar  writs,  and  should  stay  further 
Bureau  proceedings,  so  far  as  they  involve  further  payment  of  the  one- 
half  of  the  pension  in  controversy  pending  the  adjudication  of  the 
claim  by  the  Commissioner  of  Pensions  in  the  first  instance;  or  pend- 
ing the  consideration  of  the  appeal  by  the  Secretarj^  in  the  second. 
As  substantiall}^  stated  by  the  attorney  for  the  appellee,  they  are  analo- 
gous to  writs  of  garnishment  or  attachment  in  suits  at  law,  and  hold 
the  property  in  statu  quo,  pending  the  determination  of  the  question 
of  title. 

Such  must  necessarily  be  the  legal  effect  of  a  declaration  or  appeal , 
in  cases  arising  under  said  act,  as  otherwise  claimants  or  appellants 
would  be  without  an  adequate  remedy  to  protect  their  legal  right,  and 
the  Government  might  be  compelled  to  repay  to  claimants  or  pen- 
sioners money  wrongfully  paid  to  those  found  not  entitled  thereto 
under  the  law. 

In  reaching  this  conclusion  the  Department  has  fully  considered  the 
act  of  December  21,  1893,  which  declares  a  pension  to  "  be  a  vested 
right  to  that  extent  that  payment  thereof  shall  not  be  withheld  or 
suspended  until  after  due  notice  to  the  grantee  of  not  less  than  thirty 
days,"  etc.,  and  also  the  provisions  of  section  4766,  Revised  Statutes, 
and  the  various  amendments  thereof.  Construing  the  act  of  March  3, 
1899,  in  pari  materia  with  the  foregoing  acts,  it  is  clear  that  Congress 
has  by  the  later  act  provided  for  withholding  or  suspending  payment 
of  pension  during  the  continuance  of  the  desertion  named  in  the  act, 
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or  during  the  residence  of  the  pensioner  in  a  State  or  National  Home, 
and  pending  the  adjudication  of  claims  for  division  of  pension  under 
said  act. 

In  view  of  this  fact  and  in  order  that  pensions  may  not  be  vex- 
atiously  withheld  or  suspended,  in  cases  arising  under  this  act,  it  is 
evident  that  applications  should  be  promptly  considered  by  the 
Bureau  and  that  appeals  should  be  limited  as  to  time. 

In  future  applications  under  this  act  for  division  of  pension,  you 
will  require  the  claimants  to  file  with  their  declarations  proof  in  sujh 
port  thereof,  sufficient  to  establish  a  prima  facie  case  under  the  law. 

Upon  the  adjudication  of  a  claim  under  said  act  of  March  3,  1K99, 
the  Bureau  will  promptly  notify  both  parties  of  the  action  taken,  by 
registered  letter,  informing  them  at  the  same  time  that  they  will  l>e 
allowed  thirty  daj^s  from  the  receipt  of  said  notice  to  appeal  from  said 
action,  inclosing  a  copy  of  Rules  14, 15,  and  16  of  Practice.  You  will 
also  suspend  payment  of  the  one-half  pension  involved  in  the  claim, 
until  the  expiration  of  said  thirty  days,  unless  the  right  of  appeal 
should  be  sooner  waived  by  both  parties.    . 

In  future  you  will  cause  to  be  indicated  on  the  face  brief,  in  cases 
under  said  act,  the  date  from  which  division  of  pension  is  made  to 
<;ommence. 

In  the  case  under  consideration  the  Department  is  of  the  opinion 
that,  as  the  proof  established  statutory  desertion  prior  to  March  4, 
1901,  and  continuance  thereof,  and  also  showed  that  pensioner  had 
resided  in  a  State  home  for  soldiers  continuousl}-  since  that  date,  claim- 
ant was  entitled,  under  her  declaration,  filed  April  11,  1901,  to  one- 
half  his  pension  accruing  subsequent  to  March  4, 1901,  under  the  plain 
provisions  of  said  act  of  March  3,  1899. 

As  pensioner  in  this  case  was  erroneously  paid  on  the  quarters  end- 
ing June  4,  September  4,  and  December  4,  1901,  the  one-half  of  the 
pension  to  which  claimant  was  legally  entitled,  j'ou  are  directed  to 
withhold  from  future  payments  on  his  said  pension  and  pay  to  claim- 
ant a  sum  equal  to  that  which  she  was  entitled  to  receive,  to  wit,  $36. 

It  becomes  unnecessary  to  discuss  the  question  as  to  the  payments 
alleged  to  have  been  made  by  pensioner  to  claimant,  as  there  is  no 
proof  of  said  payments;  and,  if  made,  they  would  only  become  material 
as  affecting  the  question  of  her  necessitous  circumstances.  So,  also, 
the  conclusions  reached  herein  in  no  manner  conflict  with  the  holding 
of  this  Department  that  said  act  is  not  retroactive. 

Your  attention  is  invited  to  the  fact  that  the  duplicate  copies  of  the 
Departmental  decision  of  December  11,  1901,  in  this  case,  which  were 
prepared  for  and  directed  to  be  forwarded  to  claimant  or  her  attorney 
and  the  pensioner,  are  still  on  file  and  found  with  the  papers  in  the 
3ase. 
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If  these  copies  of  said  decision  were  not  forwarded  to  the  parties, 
as  heretofore  directed,  you  will  cause  the  same  to  l>e  forwarded, 
together  with  copies  of  this  decision,  herewith  inclosed. 

The  action  appealed  from  is,  to  the  extent  herein  indicated,  reversed. 


DESERTION— DISCHARGE— SERVICE . 

Sand  FORD  P.,  alias  Peter  S.,  Burke. 

It  appearing  from  the  oflScial  record  of  this  api)ellant'8  military  service,  and  from  his 
own  sworn  statements,  that  the  disabilities  on  account  of  which  he  was  formerly 
pensioned  had  been  contracted  during  a  term  of  enlistment  from  which  he  had 
deserted,  and  from  which  he  had  never  been  discharged,  he  is  not  entitled  to  l)e 
restored  to  the  pension  roll,  for  the  reason  that  there  is  no  period  from  which 
pension  on  account  thereof  could  properly  be  made  to  commence  under  the  law, 
and  he,  having  violated  and  repudiated  his  said  contract  of  enlistment,  has  for- 
feited all  right  to  any  benefits  that  were  incicient  to  such  enlistment.  (John 
Norton,  9  P.  D.,  382;  Lewis  Rankin,  II  P.  D.,  373.) 

Assistant  Secretary  F.  L,  Camphdl  to  the  Qmnnissioner  of  Petisimis^ 

May  3U  1902, 

Sandford  P.  Burke,  alias  Peter  S.  Burke,  late  a  private  in  Compan}' 
H,  Sixth  Iowa  Volunteer  Infantry;  Company  K,  One  hundred  and 
twenty-tifth  Illinois  Volunteer  Infantry;  Troop  L,  Fourth  United 
States  Cavalry,  and  Company  B,  Eleventh  Indiana  Volunteer  Cavalry, 
was  formerly  pensioned  under  the  provisions  of  the  general  pension 
law  for  rheums^tism  and  resulting  disease  of  heart,  and  was  last  paid 
said  pension  at  the  rate  of  $8  per  month.  On  September  1, 1890,  said 
pensioner  was  allowed  a  pension  under  the  provisions  of  the  second 
section  of  the  act  of  June  27, 1890,  at  the  rate  of  $12  per  month,  from 
August  13,  1890.  On  February  3,  1897,  he  was,  after  due  and  legal 
notice,  dropped  from  the  pension  roll,  and  his  pension  terminated 
upon  the  ground  that  he  was  a  deserter  from  Company  H,  Sixth  Iowa 
Volunteer  Infantry,  and  from  Troop  L,  Fourth  United  States  Cav- 
alry, and  had  never  been  discharged  from  either  of  said  organizations. 

On  March  31,  1898,  said  pensioner  filed  in  the  Pension  Bureau  an 
application  for  restoration  of  his  pension  under  the  general  law,  based 
upon  the  same  disabling  causes  for  which  he  had  been  previously  pen- 
sioned thereunder.  This  application  was  rejected  on  December  15, 
1899,  upon  the  ground  that  he  had  no  title  to  pension  under  the  law, 
it  being  admitted  by  him  under  oath  that  said  disabling  causes  had 
been  contracted  during  his  enlistment  in  Company  H,  Sixth  Iowa  Vol- 
unteer Infantry,  from  which  enlistment  he  deserted,  and  was  never 
discharged. 
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From  this  action  the  present  appeal  was  taken  on  January  9,  1900. 

It  appears  from  the  oflScial  military  records  of  the  War  Department 
that  this  appell  ant  first  enlisted  for  military  service  during  the  war 
of  the  rebellion  on  July  17,  1861,  in  Company  H,  Sixth  Iowa  Volun- 
teer Infantry,  for  a  term  of  three  years,  and  served  therein  until 
April  8,  1862,  when  he  deserted,  and  never  afterwards  returned  to 
said  organization.  He  enlisted  the  second  time  under  the  name  of 
Peter  S.  Burke,  while  still  in  desertion  from  his  first  enlistment,  in 
Company  K,  One  hundred  and  twenty-fifth  Illinois  Volunteer  Infantry, 
on  August  13,  1862,  for  a  term  of  three  years,  and  served  in  this 
organization  until  December  17,  1862,  when  he  was  discharged  under 
General  Orders  No.  154,  A.  G.  O.,  of  1862,  by  reason  of  enlistment  in 
Troop  L,  Fourth  United  States  Cavalry,  United  States  Army.  He 
enlisted  a  third  time,  still  being  in  desertion  from  his  first  enlistment, 
on  December  18,  1862,  in  Troop  L,  Fourth  Cavalry,  United  States 
Army,  for  a  term  of  three  years,  and  served  therein  until  August  12, 

1863,  when  he  again  deserted  from  this  organization,  and  never 
returned  thereto.     His  fourth  and  last  enlistment  was  on  March  25, 

1864,  in  Company  B,  Eleventh  Indiana  Volunteer  Cavalry,  for  a  term 
of  three  3'ears,  he  being  in  desertion  both  from  his  first  and  third 
enlistments,  and  served  in  this  last-named  organization  until  July  31, 
1866,  upon  which  date  he  was  discharged  from  the  sei^vice  upon  a  siu*- 
geon's  certificate  of  disability,  because  of  general  debility  resulting 
from  tj^phoid  fever.  The  charge  of  desertion  from  the  appellant's 
first  and  third  enlistments  has  never  been  removed,  and  he  is  borne  as 
a  deserter  on  the  rolls  of  Compan}'  H,  Sixth  Iowa  Volunteer  Infantry, 
and  of  Troop  L,  Fourth  Cavalry,  United  States  Arm}-,  in  the  records 
of  the  War  Department.  The  appellant's  contract  of  enlistment  in 
Company  H,  Sixth  Iowa  Volunteer  Infantry,  did  not  expire  by  limi- 
tation until  July,  1864;  and  his  contract  of  enlistment  in  Troop  L, 
Fourth  Cavalrj',  United  States  Army,  did  not  expire  until  December, 
1865. 

In  his  original  application  for  pension  under  the  general  law,  the 
appellant  alleged  that  he  contracted  the  rheumatism  and  disease  of 
heart,  for  which  pension  was  allowed  him,  in  the  winter  of  1864  and 
the  spring  of  1865,  while  serving  under  his  last  contract  of  enlistment 
in  Company  B,  Eleventh  Indiana  Volunteer  Cavalry.  In  an  affidavit, 
however,  filed  on  November  14,  181)9,  in  support  of  his  application  for 
restoration  of  his  pension  under  the  general  law,  he  makes  the  follow- 
ing specific,  sworn  statement  relative  to  the  time,  place,  and  circum- 
stances of  the  incurrence  of  said  disabling  causes: 

Affiant  further  swears  that,  to  the  best  of  hin  knowledge  and  belief,  he  first  con- 
tracted rheumatism  and  disease  of  heart  about  the  time  of  the  battle  of  Shiloh,  Tenn., 
April  6,  18H2,  and  that  the  same  was  sui)erinduced  from  excessive  work  and  over- 
exertion, together  with  the  deprivations,  exposure,  and  hardships  coincident  to  this 
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terrible  battle,  and  the  resultant  strain  on  affiant's  entire  nervous  system.  Affiant 
further  states  that  at  no  time  in  his  life  previous  to  the  6th  day  of  April,  1862,  did 
he  at  any  tune  have  rheumatism  or  heart  disease. 

This  sworn  statement  of  the  appellant  definitely  fixes,  for  the  first 
time  in  the  history  of  this  case,  the  exact  or  approximate  date  of  the 
contraction  of  rheumatism  and  disease  of  heart  during  his  militaiy 
service,  and  positively  shows  that  said  disabling  causes  were  contracted 
during  the  appellant's  first  term  of  enlistment,  from  which  he  deserted. 

In  the  decision  rendered  in  the  case  of  John  Norton  (9  P.  D.,  382), 
the  whole  subject  of  desertion,  in  its  relation  to  and  bearing  upon  pen- 
sions and  claimants  for  pension,  was  thoroughly  and  exhaustively  dis- 
cussed and  carefully  considered,  and  four  general  propositions  or  rules 
were  deduced  and  laid  down  which  have  since  guided  and  controlled  the 
adjudication  of  claims  for  pension  in  which  a  charge  of  desertion 
appeared  standing  against  the  claimant. 

The  second  one  of  said  rules,  which  is  the  one  applicable  to  the  facts 
of  the  present  case,  is  as  follows: 

In  claims  for  pension  under  sections  4692  and  4693,  Revised  Statutes,  on  account 
of  disability  incurred  in  the  line  of  duty  during  a  term  of  enlistment  from  which  the 
claimant  deserted,  the  claim  should  be  rejected,  for  the  reason  that  there  is  no  period 
from  which  the  pension  could  commence,  as  claimant  had  never  been  discharged 
from  such  term  of  service;  and  for  the  further  reason  that  claimant  having  violated 
and  repudiated  his  said  contract  of  enlistment,  he  thus  forfeited  all  right  to  any 
benefits  that  were  incident  to  such  enlistment. 

It  is  apparent,  under  this  rule,  that  the  appellant  having,  according 
to  his  own  statement,  contracted  the  disability  for  which  he  was 
formerly  pensioned  during  the  term  of  enlistment  from  which  he 
deserted  and  was  never  discharged,  would  have  no  title  to  pension  on 
account  thereof,  and  could  not  be  restored  to  the  roll  under  the  gen- 
eral law.  The  appellant  alleges  in  his  present  appeal  that  he  also 
incurred  a  gunshot  wound  of  left  arm  at  the  battle  of  Shiloh,  Tenn.,  on 
April  6  or  7,  1862.  This  gunshot  wound  was  mentioned  b}^  the  appel- 
lant for  the  first  time  in  the  affidavit  above  referred  to  herein,  and  has 
never  been  alleged  by  him  in  any  application  as  basis  for  pension;  but 
if  it  had,  he  could  not  be  pensioned  on  account  thereof,  for  the  same 
reasons  that  apph^  to  the  disabling  causes  for  which  he  was  formerly 
pensioned. 

Even  if  it  should  be  conceded  that  the  rheumatism  and  disease  of 
heart  for  which  the  appellant  was  formerly  pensioned  had  been  con- 
tracted by  him  during  his  last  term  of  enlistment  in  Company  B, 
Eleventh  Indiana  Volunteer  Cavalry,  during  the  latter  part  of  the 
winter  of  1864  and  the  spring  of  1865,  as  alleged  by  him  in  his  orig- 
inal application  for  pension  under  the  general  law,  he  would  still  not 
be  entitled  to  pension  on  account  thereof,  and  the  pension  formerly 
allowed  him  could  not  be  restored,  for  the  reason  that  it  clearly  appears 
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from  the  foregoing  oflScial  record  of  his  military  service  that  at  said 
time  he  was  in  desertion  from  Troop  L,  Fourth  Cavalry,  United  States 
Army,  his  contmct  of  enlistment  in  that  organization  not  expiring  by 
imitation  until  December,  1865.  He  was,  therefore,  even  in  the 
spring  of  1865,  not  in  line  of  duty,  but  in  desertion  from  a  prior  term 
of  service,  and  absent  from  his  proper  command  without  leave,  and 
disability  incurred  or  contracted  at  such  a  time,  and  under  such  cir- 
cumstances, is  not  pensionable.  See  decisions  in  the  cases  of  John 
Norton  (9  P.  D.,  382),  Patrick  H.  Burns  (11  P.  D.,  332  and  362),  and 
Lewis  Eankin  (ibid.,  373). 

It  is  very  evident,  therefore,  that  the  action  rejecting  this  appel- 
lant's application  for  restoration  of  his  pension  under  the  general  law 
was  in  strict  accord  with  the  law  and  the  decisions  of  this  Department. 
Said  action  is  accordingly^  hereby  aflSrmed. 


marriage  and  div  orce-l.aws  of  louisiana-contract. 

Francoise  Gabriel. 

Under  the  laws  of  the  State  of  l^uisiana,  the  claimant  is  held  to  have  been  the  lawful 
wife  of  the  soldier  from  the  year  IHSO,  up  to  the  tiuie  of  his  death,  on  January  4, 
1898.  Al)out  the  year  1880,  both  parties  l)ein>?  able  to  consent  and  able  to  con- 
tract, mutually  ajjreed  to  enter  the  state  of  matrimony.  From  that  time  to  the 
date  of  the  soldier's  death  they  lived  together  and  cohabited  as  man  and  wife, 
and,  as  such,  held  themselves  out  to  the  world.  During  that  whole  period,  they 
were  regarded  as  man  and  wife  by  neighbors  and  friends  among  whom  they  lived. 

AnMiAtant  Svcrctary  F,  Z.  Catttpball  to  the  Commimioner  of  Peimom. 

June  7,  1902. 

Pierre  Gabriel,  formerly  of  Company  G,  Seventy-third  United 
States  Colored  Volunteer  Infantry,  enlitsted  on  September  10, 186i 
and  was  honorably  discharged  on  July  8,  1865.  It  appears  that  he 
died  on  January  4,  1898,  being  borne  upon  the  pension  roll,  at  the 
time  of  his  death,  under  the  act  of  June  27,  1890. 

On  March  4,  1898,  his  widow,  Francoise  Gabriel,  tiled  a  declaration 
for  pension  under  the  act  of  June  27,  1890,  which  claim  was  rejected 
on  April  12,  1899,  on  the  ground  that  she  married  the  soldier  on  Octo- 
ber 17,  1896,  subsequently  to  the  passage  of  said  act. 

In  the  months  of  September  and  October,  1901,  she  filed  additional 
evidence  in  support  of  an  application  to  reopen  her  claim.  Said  evi- 
dence was  considered  on  January  23,  1902,  and  held  to  be  insufficient 
to  warrant  any  change  of  action,  on  the  ground  that  the  relations 
existing  between  claimant  and  soldier  before  their  marriage  by  formal 
ceremony  on  October  17,  1896,  are  not  sufficient  to  constitute  a  mar- 
riage under  common-law  rules. 
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From  this  action  appeal  was  taken  on  April  12,  1902,  resting  upon 
the  contention  therein  set  forth  as  follows: 

It  appears  that  the  soldier  and  this  claimant  began  living  together  as  man  and 
wife  in  1880,  and  continued  their  cohabitation  as  man  and  wife  from  that  time  until 
soldier's  death;  that  they  were  recognized  in  the  community  as  man  and  wife,  and 
that  the  child  Marie  Camille,  bom  February  10,  1883,  was  baptized  as  their  legiti- 
mate child. 

It  does  not  appear  that  there  was  any  legal  barrier  to  their  marriage  at  the  time 
their  cohabitation  began,  and  it  is  alleged  by  claimant  that  the  only  reason  no  cere- 
mony was  performed  at  that  time  was  because  of  lack  of  money;  that  in  Sepfllmber,, 
1896,  soldier  made  a  little  money  that  he  could  npare,  and  so  they  had  the  ceremony 
performed  the  following  month. 

This  appeal  is  taken  on  the  ground  that  the  cohabitation  above  referred  to  consti- 
tuted a  marriage  under  common-law  rules  in  accordance  with  the  laws  of  Louisiana. 
Reference  is  made  to  decision  of  the  Secretary  in  re  Minna  Wilson  (P.  D.,  XI,  339), 
which  seems  to  be  applicable  to  this  case,  but  which  would  seem  to  haye  been 
ignored  by  the  Bureau  in  its  objection. 

The  facts  in  this  ease  are  as  follows:  The  claimant  and  the  soldier, 
living  in  the  State  of  Louisiana,  both  being  capable  of  consent  and 
qualified  to  enter  into  a  contract,  no  impediment  existing,  on  or  about 
the  year  ISSO,  by  mutual  agreement,  entered  into  the  state  of  matri- 
mony. In  pursuance  of  said  agreement  they  began  to  live  together 
and  cohabit  and  represented  themselves  to  their  neighboi"s  and  friends 
as  sustaining  the  relation  of  man  and  wife.  Several  witnesses  testified 
to  these  facts,  and  their  testimony  is  uncontro verted.  They  also  testi- 
fied that  the  parties  lived  together  in  that  relation  up  to  the  time  of 
soldier's  death,  and,  had  always  since  the  date  above  mentioned,  been 
regarded  as  man  and  wife  in  the  neighborhood  in  which  they  resided. 
It  also  appears  that,  while  they  were  so  cohabiting  and  living  together,, 
claimant  gave  biilh  to  a  child  on  February  10,  18S3,  which  child  was 
named  by  them  Marie  Camille  Gabriel.  It  appears  from  the  records 
of  the  Church  of  Annunciation,  located  at  1209  Mandeviile  street,  city 
of  New  Orleans,  that  said  child  was  baptized  on  March  28, 1883,  as  the 
legitimate  daughter  of  the  claimant  and  the  soldier.  It  also  appears 
that  the  parties  were  married  by  ceremony  on  October  17,  1896. 

It  is  contended  that,  under  the  laws  of  Louisiana,  the  parties  sus- 
tained the  lawful  relation  of  man  and  wife  from  the  time  that  they 
originally  entered  into  the  state  of  matrimony,  and  held  themselves 
out  to  the  world  as  having  a.s8umed  that  relation.  The  case  of  Minna 
Wilson  (11  P.  D.,  339),  is  cited  as  authority  in  support  of  this  conten- 
tion.    In  that  case  it  was  held  as  follows: 

There  being  no  proof  or  facts  warranting  the  presumption  of  a  prior  marriage  by 
the  soldier,  and  the  undisputed  evidence  ?howinj?  that  claimant  and  soldier  lived 
and  cohabited  together  as  man  and  wife  for  eleven  years  in  the  ^^tate  of  Louisiana, 
the  law  of  that  State  would  presume  them  married,  and  the  claimant  is  therefore 
entitled  to  pension  as  the  lawful  widow  of  the  soldier. 
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In  the  case  of  Holmes  v.  Holmes  (6  La.,  463)  it  is  held  that — 

Marriage  ia  regarded  in  our  law  in  no  other  light  than  as  a  civil  contract,  highly 
favored,  and  depending  essentially  on  the  free  consent  of  the  parties  capable  by  law 
of  contracting.  Our  code  does  not  declare  null  a  marriage  not  preceded  by  a  license 
and  not  evidenced  by  an  act  signed  by  a  certain  number  of  witnesses  and  the  parties; 
nor  does  it  make  such  an  act  exclusive  evidence  of  a  marriage.  These  laws  relating 
to  forms  and  ceremonies,  here  regarded  as  directory  to  those  alone  who  are  author- 
ized to  celebrate  marriages,  are  intended  to  guard  against  hasty  and  inconsiderate 
marriages  in  defiance  of  parental  authority.  Like  all  other  contracts,  it  may  be 
prove(f  by  any  species  of  evidence  not  prohibited  by  law,  which  does  not  presuppose 
a  higher  species  of  evidence  within  the  power  of  the  party,  and  cohabitation  as  man 
and  wife  furnishes  presumptive  evidence  of  a  preceding  marriage.  It  is  not  to  be 
presumed  that  those  who  hold  themselves  out  in  society  as  man  and  wife,  who  are 
rearing  a  family  of  children  at  their  domestic  board,  to  whom  the  father  gives  his 
name  and  administers  a  parent's  protection  and  support,  are  living  in  open  disregard 
of  public  morals,  and  that  their  common  offspring  are  bastards.  Such  a  family  is 
already  in  the  possession  of  a  ci\'il  condition  or  status  not  to  be  questioned  lightly 
or  collaterally. 

In  the  case  of  Blasini  et  al  v.  the  Succession  of  Blasini  (30  La.  An., 
1368)  it  was  held  as  follows: 

The  law  will  not  tolerate  the  presumption  that  a  man  and  woman  who  lived  together 
publicly  as  husband  and  wife  are  really  living  in  concubinage  in  violation  of  law  and 
public  decency.  From  certain  established  facts  certain  legal  presumptions  are 
deduced,  and  when  it  is  proven  that  the  parties,  from  the  time  of  their  first  appearing 
together  in  the  community  in  which  they  made  their  pennanent  domicile,  publicly 
cohabited,  assuming  to  be  husband  «tnd  wife,  without  separation  or  interruption 
xmtil  death  intervened;  that  the  woman  bore  the  man's  name,  and  he  called  her  his 
wife  and  introduced  her  as  his  wife,  and  declared  that  he  had  married  her;  where 
they  present  to  the  world  their  offspring  as  their  children,  and  rear  and  care  for 
them,  the  law  accords  to  the  man  and  woman  and  to  their  children  a  legal  and  social 
status,  based  upon  the  presumption  of  marriage,  the  consequences  of  which  is  the 
presumption  of  legitimate  filiation  and  descent,  which  imposes  on  those  who  assert 
the  contrary  the  burden  of  destroying  that  presumption.  This  presumption  does 
not  sanction  voluntary  cohabitation,  nor  elevate  concubinage,  of  whatever  duration, 
to  the  dignity  of  marriage.  When  it  is  said  that  marriage  may  be  proven  by  repu- 
tation, the  meaning  is  that  the  acts  and  conduct  of  the  parties,  as  established  by  sat- 
isfactory proof,  authorize  and  create  the  presumption  that  they  were  actually  mar- 
ried, and  this  presumption  is  such  that  it  yields  only  to  proof  that  there  was  no  saoh 
marriage,  or  that  it  was  void  because  of  some  nullity  established  by  law. 

The  laws  of  Louisiana  are  peculiar  in  some  respects.  That  Com- 
monwealth has  a  system  of  its  own,  derived  from  the  laws  of  France 
and  Spain,  w^hich  are  based  upon  the  civil  law  of  Rome.  Under  its 
laws,  the  marriage  which  is  presumed  to  have  occurred  in  the  light  of 
proven  facts  recited  in  the  above  decisions,  is  not  such,  necessarily,  as 
has  been  celebrated  by  ceremony  after  license  obtained,  but  such  as 
may  have  been  the  result  of  a  simple  contract  to  enter  into  the  state 
of  matrimony,  and  subsequently  carried  into  effect,  by  parties  quali- 
fied to  contract.  In  several  of  the  States  no  celebration  of  marriage 
is  necessary  to  make  it  valid  and  lawful.  Stewart,  on  Marriage  and 
Divorce  (p.  81,  sec.  94),  mentions  the  States  in  which  "no  celebration 
is  necessarv,  and  among  them  is  the  State  of  LouisianjLr-  In  support 
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of  this  statement  the  author,  among  other  authorities,  cites  the  cases 
of  Holmes  and  Blasini  above  referred  to. 

It  is  true  that  the  claimant  and  the  soldier  were  married  by  cere- 
mony in  1896,  a  fact  which  probably  gave  rise  to  the  inference  that 
they  believed  that  their  former  relations  were  unlawful.  Such  indeed 
may  have  been  their  belief  at  the  time  of  the  ceremonial  marriage, 
and  such  belief  may  have  been,  and  probably  was,  the  result  of  recent 
advice  upon  whickthey  promptly  acted;  but  that  condition  is  not  suf- 
ficient to  abrogate  or  nullify  a  lawful  status  which  had  been  previously 
established.  The  baptism  of  their  child  in  1883,  and  the  christening 
of  the  same,  as  their  legitimate  offspring,  was  tantamount  to  a  public 
declaration  to  the  world  that  the},  at  that  time,  believed  themselves 
to  be  man  and  wife.  The  laws  of  Louisiana  made  them  such,  and 
neither  of  them  could  by  any  subsequent  act  or  declaration,  have 
repudiated  or  destroyed  such  a  lawful  status. 

In  the  light  of  these  fact^  it  is  held  that  the  claimant  is  the  lawful 
widow  of  the  soldier,  in  view  of  which  the  action  complained  of  is 
reversed,  with  directions  that  the  claim  be  readjudicated  in  accordance 
with  this  opinion. 

service— milrria—sectiox  4698  of  the  revised  statutes. 
Daniel  B.  Tyler. 

Soldier 'enlisted  for  three  months,  on  April  16,  1861,  in  the  Sixth  Massachusetts  V^ol- 
unteers,  and  was  injured  while  serving  in  said  organization  in  the  riot  in  the  city 
of  Baltimore  on  April  19,  1861,  being  left  in  said  citj'  by  his  officers.  He  was 
never  mustered  into  or  out  of  said  service,  and  the  War  Department  declines  to 
issue  a  discharge  in  his  case. 

Held:  He  was  a  meml)er  during  the  period  involved  of  the  Sixth  Massachusetts 
Volunteers,  an  organization  which  was  a  component  part  of  the  Anny,  said 
organization  having  been  calle<i  into  the  service  of  the  United  States  by  orders 
of  the  President,  lawfully  issued. 

He  was  discharged  by  operation  of  law  from  said  service  when  his  term  of  engage- 
ment ceased,  or  w^hen  the  war  of  the  rebellion  ended.  He  has  a  pensionable 
status  as  a  militiaman  under  the  first  subdivision  of  section  4693,  R.  S.  (U.  S. 
r.  North,  112  U.  S.,  510,  and  Randolph  M.  Manley,  5  P.  D.,  295,  and  cases 
therein  cited. ) 

Assistant  Secretary  F,  Z.  Campbell  to  tfie  Commissioner  of  Pensions^ 

June  r,  1902, 

Daniel  B.  Tyler,  formerly  a  private  in  Companj^  M,  First  Massa- 
chusetts Volunteer  Cavalry,  filed  his  declaration  under  the  general  law 
on  March  18,  1881;  he  died  on  the  24th  day  of  said  month  of  the  same 
year,  and  his  widow  completed  the  claim.  It  was  rejected  on  October 
19,  1899,  the  following  being  found  on  the  face  brief  of  said  claim: 

Approved  for  rejection  on  the  ground  that,  notwithstanding  the  aid  of  a  special 
examination,  the  evidence  fails  to  nhow  sati-sfactorily  that  the  rheumatism  claimed 

for  had  its  origin  in  the  service  and  line  of  duty,  it  being  fairlv  shown 
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an  injury  received  while  with  Company  D,  Sixth  Massachusetts  Volunteer  Infantry, 
in  the  riot  in  Baltimore,  Md.,  on  the  19th  of  April,  1861,  the  War  Department  report- 
ing that  said  soldier  is  not  regarded  as  ha\nng  been  in  the  military  service  of  the 
United  States  in  the  Sixth  Massachusetts  Volunteer  Infantry. 

His  widow,  Elizabeth,  tiled  her  application  under  the  general  law 
on  April  21,  1881,  claim  being  rejected  on  October  19,  1899,  in  the 
following  terais,  to  wit: 

Approved  for  rejection  on  the  ground  that  after  special  examination  the  evident'* 
fails  to  satisfactorily  show  that  the  soldier's  death  from  organic  heart  disease,  remote 
cause  rheumatism,  was  due  to  the  military  service  in  the  line  of  duty,  it  being  fairly 
shown  that  the  inducing  cause  of  death,  rheumatism,  resulted  from  an  injurj-  receive*! 
while  with  Company  D,  Sixth  Massachusetts  Volunteer  Infantry,  in  the  riot  at  Balti- 
more, Md.,  on  the  19th  day  of  April,  1861,  the  War  Department  reporting  that  said 
soldier  is  not  regarded  as  having  been  in  the  military  service  of  the  United  Stat<» 
in  said  organization. 

An  appeal  was  filed  on  January  8,  1900. 

The  record  in  the  Adjutant-General's  Office  at  Washington,  D.  C.^ 
shows — 

Daniel  B.  Tyler,  a  cori>oral  of  Company  D,  Sixth  Regiment  Massachusetts  Volun- 
teers, was  enrolled  on  the  16th  day  of  April,  1861,  at  I^well,  Mass.,  for  three  months, 
and  is  reported  on  muster-in  roll  of  company  dated  April  22,  1861,  as  follows:  **  N<»t 
mustered;  left  at  Baltimore."  The  official  list  of  casualties  of  the  Sixth  Massachu- 
setts Volunteers,  April  19, 1861,  while  en  route  through  Baltimore  city,  fuminhed  by 
the  colonel  of  said  regiment,  reports  I).  B.  Tyler:  "Condition  unknown.''  "  Inves- 
tigation fails  to  elicit  further  information." 

The  said  records  further  show  that  the  said  DanielB.  Tyler,  a  pri- 
vate in  Company  M,  First  Regiment  Massachusetts  Cavalry  Volun- 
teers, was  enrolled  on  the  20th  day  of  September,  1861,  for  three  3' ears, 
and  was  discharged  on  Jul}'  13,  1862,  under  surgeon's  certificate  of 
disability  for  discharge,  said  certificate  reciting  that  said  Tyler  was — 

incapable  of  performing  the  duties  of  a  soldier  because  of  chronic  inflammation  of 
the  liver,  c'au6e<i  by  a  blow  from  a  stone  in  the  Baltimore  riot  of  April  19,  1861.  He 
was  discharged  from  the  Massachusetts  Sixth  about  May  16,  1861,  but  was  accepteil 
as  a  private  in  the  cavalry  regiment  by  Captain  Moore,  who  was  detailed  to  examine 
his  own  men  (being  a  physician)  by  his  excellency  Governor  Andrew. 

This  certificate  is  signed  by  the  acting  surgeon  of  the  First  Massa- 
chusetts Cavalry,  and  dated  the  14th  day  of  July,  1862,  at  Hilton 
Head,  S.  C. 

The  lieutenant  of  the  company  stated  on  said  certificate,  as  follows: 

This  soldier  has  not  done  duty  since  April  1,  1862,  and  never  since  his  enlistment 
has  he  done  full  duty,  owing  to  his  former  occupation  of  jMiinter,  which  permanently 
injured  his  constitution,  as  I  have  been  informed  by  Dr.  Holland,  suigeon  of  the^ 
regiment. 

On  April  19,  1899,  the  Commissioner  of  Pensions  inquired  of  the 
War  Department — 

whether  under  the  law  a  discharge  can  not  be  given  to  the  soldier  named  herein 
from  Conii)any  D,  Sixth  Massachusetts  Volunteer  Infantry,  to  date  from  May  16, 
1861,  as  per  surgeon's  certificate  of  disability,  to  complete  his  militory  record. 
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The  following  reply  was  received: 

Record  and  Pension  Office,  War  Department, 

Washingtany  May  J,  1S99. 
Respectfully  returned  to  the  Commissioner  of  Pensions.  In  the  absence  of  any 
record  evidence  of  the  muster  into  service  of  Daniel  B.  Tyler,  Company  D,  Sixth 
Massachusetts  Militia  infantry  (three  months,  1861),  he  is  not  regarded  by  this 
Department  as  having  been  in  the  military  service  of  the  United  States  in  that 
organization. 

By  authority  of  the  Secretary  of  War. 

F.  (•.  AiNswoRTH,  Chief  of  Office. 

It  is  under  the  above  ruling  of  the  War  Department  that  the  claims 
under  consideration  have  been  rejected. 

It  is  necessar}',  in  order  that  the  law  may  be  properly  applied,  to 
set  forth  the  following  facts  of  history  and  record: 

On  the  date  of  the  inauguration  of  President  Lincoln,  March  4, 1861, 
at  least  seven  States  were  in  open,  armed  rebellion  against  the  authority 
of  the  Federal  Government,  said  States  having,  during  the  preceding 
months,  committed  various  acts  which  were  treasonable  in  aim  and 
character.  This,  taken  into  consideration  in  connection  with  sections 
4707,  4712,  4713,  and  4728,  Revised  Statutes,  has  led  the  Department, 
under  the  law,  to  hold  that  March  4,  ISOl,  is  to  be  deemed  the  date  of 
the  commencement  of  the  War  of  the  Rebellion  for  pensionable  pur- 
poses.    (See  opinion  in  the  case  of  Ellen  Pearson,  5  P.  D.,  258.) 

It  is  not  a  necessary  consequence,  however,  that  all  soldiers  who 
enlisted  after  said  date  have  a  pensionable  status.  On  the  4th  of 
March,  1861,  the  military  force  of  the  Fedei-al  Government  had  not 
been  appreciably  augmented,  and  the  Army  of  the  United  States, 
proper,  consisted  only  of  the  regular  organization.  The  attack  on 
Fort  Sumter  by  the  State  of  South  Carolina  on  April  12  and  13, 
1861,  precipitated  matters,  and  on  the  night  of  the  14th  of  said  month 
President  Lincoln  issued  a  proclamation,  which  will  be  hereinafter 
set  out,  said  proclamation  being  transmitted  to  the  governors  of  the 
various  States,  so  far  as  it  was  possible,  on  the  next  day. 

As  to  matters  of  record,  which  will  te  found  in  volume  1,  Series  III, 
of  the  Official  Records  of  the  War  of  the  Rebellion,  it  is  noted  that 
on  April  13,  1861,  the  adjutant-general  of  the  State  of  Massachusetts, 
by  direction  of  the  governor  of  said  State,  reported  to  the  Secretary 
of  War  that  the  State  of  Massachusetts  had  5,000  militia  infantry 
armed  and  equipped,  and  properly  officered.  On  April  14,  1861, 
President  Lincoln  issued  the  proclamation  hereinbefore  referred  to, 
the  essential  part  of  which,  so  far  as  it  affects  this  case,  is  as  follows: 

Now,  therefore,  I,  Abraham  Lincoln,  President  of  the  United  States,  in  virtue  of 
the  power  in  me  vested  by  the  Constitution  and  the  laws,  have  thought  fit  to  call 
forth  and  hereby  do  call  forth,  the  militia  of  the  several  States  of  the  Union,  to  the 
aggregate  number  of  75,000,  in  onler  to  suppress  said  combination,  and  to  cause  the 
laws  to  be  duly  executed. 

The  details  of  this  object  will  be  immediately  communicated  to  the  State  authori- 
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Accompanying  this  proclamation,  when  it  was  forwarded  to  the 
governors  of  the  several  States,  was  a  communication  from  the  Sec- 
retary of  War,  a  partial  quotation  therefrom  being  as  follows: 

War  Department, 
Washin0onj  April  15,  ISOl. 

Sir:  Under  the  act  of  Congress  **  for  calling  the  militia  to  execute  the  laws  of  the 
Union,  suppressing  insurrection;  repel  invasions,'*  etc.,  approved  February'  28,  1795, 
I  have  the  honor  to  request  j^our  excellency  to  cause  to  be  immediately  detached 
from  the  militia  of  your  State  tlie  quota  designated  in  the  table  below,  to  ser\-e  as 
infantry  or  riflemen,  for  the  period  of  three  months,  unless  sooner  discharged. 

Your  excellency  will  please  communicate  to  me  the  ti6ie  at  or  about  which  your 
quota  will  be  expected  at  its  rendezvous,  as  it  will  he  met  as  soon  as  practicable  by 
an  officer  or  oflBcers  to  muster  it  into  the  8er%4ce  and  pay  of  the  United  States. 

The  quota  from  Massachusetts,  according  to  the  table  mentioned, 
was  two  regiments,  to  consist  of  74  officers  and  1,486  men.  The  proc- 
lamation was  received  by  Governor  Andrew  on  the  15th  of  April,  and 
on  said  date  he  telegraphed  as  follows: 


Adjutant-General  L.  Thomas, 

Washington: 
Itespatch  received.     By  what  route  shall  we  send? 


Boston,  Ajfril  15,  1861. 


John  A.  Andrew. 


The  response  was: 


Governor  John  A.  Andrew, 

Boston,  Mass.: 
Send  your  companies  here  by  railroad. 


Adjutant-Genera  l'.s  Office, 

Washington,  April  15,  186L 


Irvin  McDowell, 
Amstaiit  Adjutant-General. 

On  this  same  date  Governor  Andrew  advised  the  Secretary  of  War, 
among  other  things,  as  follows: 

I  have  received  telegram  from  yourself  and  Adjutant-General  Thomas,  admonish- 
ing me  of  a  coming  requisition  for  twenty  companies  of  64  privates  each,  and  I  have 
caused  orders  to  be  distributed  to  bring  the  men  to  Boston  before  to-morrow  night  to 
await  orders. 

On  the  following  day  Gen.  Winfield  Scott  telegraphed  as  follows: 

Washington,  D.  C,  April  16, 1861. 
His  excellency  the  Governor  of  Massachusetts, 

Bonbon,  Mass.: 
Send  first  regiment  which  is  ready  by  rail  here. 

And  on  the  same  day  the  following  telegram  was  sent  by  General 
Scott: 

AVashinqton,  D.  C,  April  16,  1861. 
His  excellency  the  Governor  of  MAssACHirsETTS, 

Bostmi,  Mass.: 

We  will  muster  your  regiments  after  arrival.  Send  the  first  ready  by  rail  U*  this 
place. 
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It  is  a  well-known  historical  fact  that  on  the  16th  and  17th  of  April, 
1861,  the  various  military  companies  in  Boston  and  neighboring  cities 
which  made  up  the  organization  known  as  the  Old  Sixth  Massachu- 
setts Volunteers  rendezvoused  on  Bosto/i  Common. 

On  April  17,  1861,  Governor  Andrew  telegraphed  the  Secretary  of 
War  as  follows: 

One  regiment  starts  at  6  by  rail  for  Washington. 

And  on  the  18th  Governor  Andrew  advised  the  Secretary  of  War, 
among  other  things,  that — 

Last  evening  half  a  regiment  left  via  Fall  River  for  Fort  Monroe,  to  be  taken  by 
steamer  from  Fall  River.  This  morning  the  other  half  left  by  steamer  Spaulding. 
Last  evening  Colonel  Jones's  regiment  left  by  Worcester  Railroad  for  Washington. 

The  organization  referred  to  in  Governor  Andrew's  advice  as  ^'Colo- 
nel Jones's  regiment "  was  the  Sixth  Massachusetts  Volunteers,  and  the 
one  in  which  the  soldier  herein  mentioned  was  enrolled. 

The  material  issue  in  this  case  is  as  to  whether  or  not  this  soldier 
has  a  pensionable  status  as  a  coi-poral  in  Company  D,  Sixth  Massa- 
chusetts Volunteers,  and  the  fundamental  law  applicable  thereto  is 
section  4693,  Revised  Statutes,  the  first  subdivision  of  which  is  as  fol- 
lows, and  refers  to  the  persons  entitled  as  beneficiaries  under  the  pre- 
ceding section: 

First.  Any  officer  of  the  Army,  including  regulars,  volunteers,  and  militia,  or  any 
officer  in  the  Navy  or  Marine  Corps,  or  any  enlisted  man,  however  employed,  in  the 
military  or  naval  service  of  the  United  States,  or  its  Marine  Corps,  whether  regu- 
larly mustered  or  not,  disabled  by  reason  of  any  wound  or  injury  received,  or  dis- 
ease contracted,  while  in  the  sen-ice  of  the  United  States  and  in  the  line  of  duty. 

An  exhaustive  di.scussion  of  the  scope  of  this  section  of  the  Revised 
Statutes  was  had  in  the  opinion  in  the  ca^se  of  Randolph  M.  Manley 
(5  P.  D.,  295),  it  being  therein  held  that  said  section  included,  for 
pensionable  purposes,  all  oflicers  and  enlisted  men  who  were  in  the 
military  service  of  the  Unitdd  States,  and  that  the  terms  of  the  statute 
expressly  included  an  enlisted  man  in  the  militia,  provided  he  was  in 
the  United  States  military  service.  This  opinion  received  the  sanction 
of  the  Assistant  Attornej^-General  for  the  Department  of  the  Interior, 
and  also  of  the  Attorney-General  of  the  United  States  (20  Op.  Att. 
Gen.,  822). 

While  the  Manley  case  and  the  one  under  discussion  are  not  identi- 
cal at  all  points,  yet  there  is  much  in  common  to  them  both.  It  is 
demonstrated  in  said  opinion  that  the  President  of  the  United  States 
has  the  power  to  call  the  militia  of  the  several  States  into  the  service 
of  the  United  States,  and  that  a  requisition  calling  forth  the  militia 
is,  in  legal  intendment,  an  order,  and  must  be  so  interpreted.  For 
the  soundness  of  this  view  reference  is  made  to  the  opinions  of  the 
Supreme  Court  of  the  United  States  in  the  cases  of  Martin  v.  Mott 


Digitized  by  VjOOQ IC 


390  DECISIONS   RELATING   TO   PENSIONS. 

(12  Wheat.,  19)  and  Houston  v,  Mooro  (5  Wheat.,  37):  see  also  Story 
on  the  Constitution  of  the  United  States,  section  1212.  That  President 
Lincoln  did  call  forth  the  militia  of  the  State  of  Massachusetti?  into 
the  service  of  the  United  Statics  by  his  proclamation  of  April  15,  1861, 
can  not,  under  the  facts  herein  set  forth,  be  denied;  neither  can  it  be 
denied  that  the  Sixth  Massachusetts  Volunteers  responded  to  the  call, 
and  that  the  said  Massachusetts  regime.nt  was  assaulted  l)v  a  mob 
while  en  route  from  Boston  to  Washington,  while  oteying  the  orders 
of  the  governor  of  Massachusetts,  the  said  orders  of  the  said  governor 
being  in  obedience  to  the  orders  of  his  superior  officer,  the  President 
of  the  United  States,  and  the  Commander  in  Chief  of  the  military  and 
naval  forces  of  the  United  States.  The  facts  unqualiiiedly  show  that 
the  soldier  herein  was  a  member  of  the  State  militia  of  MassachusetK 
and  when  in  Baltimore,  on  the  19th  day  of  April,  he  was  there  pur- 
suant to  the  orders  of  the  President  of  the  United  States. 

All  of  the  above  being  true,  he  has  a  pensionable  status  under  the 
general  law  unless  barred  therefrom  by  some  other  law.  That  he  was 
not  mustered  into  the  senice  of  the  United  States  as  a  meml>er  of 
Company  D,  Sixth  Massachusetts  Volunteers,  is  admitted;  but  such 
fact  is  of  no  special  moment,  for  the  subdivision  of  section  4693, 
Revised  Statutes,  quoted  herein,  expressly  states  that  muster  in  is  not 
essential  to  create  a  pensionable  status.  That  muster  in  is  not  essen- 
tial is  conclusively  demonstrated  in  the  opinion  in  the  Manley  case, 
supra,  as  well  as  in  the  opinion  in  the  case  of  James  L.  Hicks  (8  P.  I)., 
518),  wherein  it  is  held: 

Provided  that  the  said  militia  or  military  oiyanizatiun  was  calle<l  into  the  neniee 
by  the  President,  said  organization  was  then  a  i)art  of  the  Federal  Anny,  and  the 
soldier  who  was  a  nieml^er  of  such  organization  is  entitled  to  the  same  l)enefitfl  of 
the  pension  laws  as  though  he  were  regularly  mustered. 

It  is  interesting  to  note,  in  view  of  the  holding  of  the  War  Depart- 
ment in  the  case  at  bar,  the  opinion  of  the  Acting  Judge- Ad vocate- 
(xeneral  of  the  Army,  dated  January  28,  18D0.  and  addressed  to  the 
Commissioner  of  Pensions,  wherein  he  says: 

In  the  case  of  a  militia  organization  it  is  not  absolutely  necessary  that  there  shoaW 
be  this  formality  (muster)  in  order  to  place  it  in  the  actual  service  of  the  Tniteti  State?. 
There  seems  to  be  good  reason  for  this.  The  volunteer,  before  his  muster  in,  has  not 
bound  himself  to  any  service;  the  militiaman  is  already  enrolle<l  in  the  pervi(v«»f 
the  State,  and  is  simply  transferred  for  a  certain  time  and  for  a  certain  pnrjKise  to 
that  of  the  Unitefl  States.  *  *  *  It  might  be  that  in  a  case  of  great  cmergem y 
no  formal  nmster  in  could  Ik?  had,  but  tliat  the  militia  were,  nevertheless,  received 
by  the  authorities  of  tlie  Tnited  States,  placed  under  the  connnand  oi  ha  officers, 
and  used  for  its  purpose.  It  could  hardly  be  held  that  they  were  not  in  the  si^n'ii'e 
of  the  United  Sta,tes  because  this  formality  had  not  l>een  complied  with.  S>  I  am 
of  the  opinion  that  this  re<piirement  of  the  act  of  1SH2  should  pn)i)erly  Ik*  reganle*! 
us  directory  only,  and  that  in  the  ca-^e  under  consideration  the  fact  that  there  w&? 
no  muster  in  would  not,  of  itself,  abs'>lutely  i)reclude  its  InMng  held  that  the  Thii^ 
tecnth  Regiment  Pennsylvania  -Militia  was  in  the  actual  ser\*iceof  the  United  States. 
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It  is  thu&  seen  that  the  present  holding  of  the  War  Department  is 
directly  contrary  and  antagonistic  to  the  ruling  of  the  same  Depart- 
ment upon  the  same  identical  question,  after  a  space  of  ten  years. 

The  War  Department,  not  deeming  Tyler  to  have  been  in  tne  United 
States  service  while  a  member  of  the  Sixth  Massachusetts  Volunteers, 
because  of  a  lack  of  muster  in,  and  a  consequent  inability  to  be  mus- 
tered out,  refused  to  discharge  him  of  record. 

This  Department  knows  of  no  law  affecting  the  pensionable  status 
of  a  soldier  under  section  4693  of  the  Revised  Statutes,  which  requires 
him  to  have  been  actually  discharged,  and  of  record,  by  the  War 
Department.  If  a  soldier  was  killed  in  battle  a  record  of  regular 
discharge  by  the  War  Department  certainly  could  not  be  produced; 
yet,  nevertheless,  his  dependent  relative  would  be  entitled  to  pension, 
other  necessary  facts  being  shown;  and  the  title  of  such  dependent 
relative  is  unquestiona))ly  based  upon  the  title  of  the  soldier,  as  will 
readily  be  seen  by  reading  section  4702,  Revised  Statutes,  in  connection 
with  section  4693,  Revised  Statutes. 

Unlike  many  of  the  acts  of  Congress,  section  4693,  Revised  Statutes, 
a.s  well  as  other  sections  and  acts  explanatory  and  amendatory  thereto 
and  which  Ijear  upon  the  pensionable  status  of  the  soldier  under  the 
g:enei*al  law,  does  not  in  terms  make  an  honorable  discharge  necessa^3^ 
Neither  is  it  apparent,  by  inference  or  presumption,  that  Congress 
meant  to  deny  a  pensionable  status  under  the  general  law  if  a  soldier 
was  not  actually  personally  discharged;  that  is,  formally  mustered 
out,  or  presented  with  a  paper  showing  upon  its  face  that  he  was 
*' discharged." 

It  is  necessary  that  one  legally  terminate  his  military  service  before 
he  can  be  accorded  a  pensionable  status  for  such  service  under  the  gen- 
eral law,  for  the  very  plain  reason  that  if  his  military  service  has  not 
teniiinated  he  is  still  in  the  service,  and  the  law  denies  him  a  pension 
w  hile  in  the  service.  Because,  however,  a  legal  termination  of  service  is 
an  essential  prerequisite  in  such  a  case,  it  does  not  necessarily  or  logic- 
ally follow  that  there  can  be  no  legal  termination  of  the  service  in  the 
absence  of  a  specific  discharge  by  the  War  Department.  A  reference  to 
the  opinion  in  the  case  of  Manley  shows  that  some  of  the  Pennsylvania 
militia  regiments  mentioned  therein  were  never  discharged  or  mustered 
out  by  the  War  Department,  and  yet  it  was  consistently  held,  the  rt^ason 
for  such  holding  being  fully  set  forth,  that  the  services  of  the  mem- 
bers of  these  organizations  had  been  legally  terminated.  It  is  admitted 
in  the  Pennsylvania  cases  mentioned  that  the  soldiers  were  discharged 
by  the  governor  of  the  State  of  Pennsylvania,  but  this  was  not  a  dis- 
charge by  the  War  Department,  nor,  most  important  of  all,  was  it  a 
discharge  from  the  military  service  of  the  United  States;  and  if  said 
Department  was  now  requested  to  discharge  these  Pennsylvania  men 
its  answer,  in  order  to  be  consistent  with  its  ruling  in  the  case  at  bar, 
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would  have  to  be,  and  undoubtedly  would  be,  that  it  would  not  dis- 
charge them,  because  it  had  never  mustered  them  in.  Upon  this 
point,  then,  it  would  seem  that  the  particular  principle  involved  was 
the  same  in  the  Manley  case  as  is  now  involved  in  the  one  under 
discussion. 

It  is  true  that  in  certain  departmental  decisions  it  has  been  held 
that  one  must  be  "discharged"  from  the  service  before  a  pensionable 
status  can  be  admitted  under  the  general  law;  but  a  very  careful 
review  of  said  decisions  demonstrates  conclusively  that  the  true  mean- 
ing of  the  word  "discharged,"  as  therein  used,  is  a  legal  termination 
of  service,  and  not  a  discharge  as  evidenced  by  some  writing  of  a 
United  States  militar}^  officer,  or  of  a  record  that  he  was  "discharged." 
Actual  discharge  is  a  fact,  the  discharge  certificate  or  the  record  being 
but  evidence  of  such  fact.  That  these  statements  are  true  is  clear 
from  the  following: 

Most  of  the  cases  wherein  this  issue  is  discussed  are  those  in  which 
desertion  is  the  issue,  and  the  two  leading  cases,  which  pmctically 
cover  the  entire  ground,  are  those  of  John  Norton  (9  P.  D.,  382)  and 
Patrick  H.  Burns  (11  P.  D.,  332).  In  both  of  these  cases  an  opinion 
of  Attornej'-General  Taft  is  quoted,  and  said  departmental  decisions, 
so  far  as  the  point  under  discussion  is  concerned,  are  practically  based 
upon  said  opinions,  the  essential  portion  of  which  is  as  follows: 

That  the  contract  of  enlistment  must  in  all  cases,  even  in  that  of  desertion,  be 
regarded  a.«  having  expired  when  the  last  day  of  the  term  of  enlistment  therein  fixed 
has  elapsed. 

And  again,  as  shown  in  said  decisions,  the  War  Department  holds 
that  although  a  man  enlisted  in  his  second  service  while  in  desertion 
from  a  prior  service,  yet,  if  the  United  States  does  not  avoid  the  second 
enlistment  before  its  expiration,  it  becomes  a  legal  term  of  service. 

The  conclusion  is  irresistible  that  the  War  Department  holds,  and 
Attorney-General  Taft  held,  that  a  soldier's  term  of  enlistment  legally 
terminates  on  the  date  on  which  his  contract  of  enlistment  expires. 

And  further,  upon  the  same  issue:  Section  4701,  Revised  Statutes, 
provides  that  in  deteimining  the  length  of  the  soldier's  service  it  shall, 
in  certain  cases,  be  lawful  to  continue  the  length  of  service  up  to  the 
date  of  the  disbandment  of  the  organization  of  which  the  soldier  was 
a  member.  A  strong  argument  could  certainly  be  built  on  the  prop- 
osition that  the  section  referred  to  is  good  authority  for  holding  a 
soldier's  service  to  have  been  legally  terminated,  other  necessary  facts 
being  proved,  on  the  date  on  which  said  organization  was  disbanded. 
For,  if  the  statutes  fix  a  date  beyond  which  a  soldier's  service  can  not 
be  said  to  continue,  it  would  seem  to  logically  follow  that  such  date 
must  be  the  date  of  the  termination  of  said  service.  It  is  not  deemed 
necessarv,  however,  to  rely  upon  any  inference  which  may  legitimately 
be  drawn  from  the  wording  of  section  4701,  Revised  Statutes,  for  the 
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Supreme  Court  of  the  United  States  has  passed  upon  the  principle 
involved  in  such  a  manner  as  to  practically  dispose  of  the  question. 

James  H.  North,  an  officer  in  the  Navy  of  the  United  States  from 
May  29,  1829,  to  January  4,  1861,  brought  suit  against  the  United 
States  in  the  Court  of  Claims  for  three  months'  extra  pa}^  as  provided 
by  the  act  of  July  19,  1848,  chapter  104,  section  5  (9  Stat.,  248),  the 
essential  part  of  which  is  as  follows: 

That  the  oflBcere,  noncommissioned  officers,  musicians,  and  privates  engaged  in  the 
military  service  of  the  United  States  in  the  war  with  Mexico,  and  who  served  out 
the  time  of  their  engagement,  or  may  have  been  honorably  discharged,  *  *  * 
shall  be  entitled  to  receive  three  months'  extra  pay. 

North  recovered  judgment,  and  the  Government  appealed.  Mr. 
Chief  Justice  Waite,  in  delivering  the  opinion  of  the  court,  said: 

The  answer  to  the  second  question  is,  to  our  mind,  attended  with  no  great  diffi- 
culty. Those  of  the  Regular  Army  or  Navy  who  were  *'  engaged  in  the  military  serv- 
ice of  the  United  States  in  the  war  with  Mexico"  may  be  said  t^:)  "have  served  out 
the  term  of  their  engagement,"  or  to  have  been  "honorably  discharged,"  within  the 
meaning  of  those  terms  as  useil  in  the  act  of  1848,  when  the  war  was  over,  or  when 
they  were  onlered  or  mustered  out  of  that  service.  Being  in  the  Army  and  Navy, 
their  "engagement"  was  to  serve  wherever  they  were  ordere<l  for  duty.  Their 
engagement  to  serve  in  the  war  with  Mexico  ende<l  wh^n  they  were  taken  away 
from  that  service  by  proper  authorities.     (U.  S.  v.  North,  112  U.  S.,  510.) 

Here  is  a  statute  which  required  one  to  be  '*  honorably  discharged,'^ 
and  the  Supreme  Court  of  the  United  States  held  that  when  the  war 
with  Mexico  was  over  one  who  was  engaged  in  the  military  service  of 
the  United  States  in  the  war  with  Mexico  may  be  said  to  have  been 
•'honorably  dincharged,"  when,  as  a  matter  of  fact,  he  never  was 
actually  discharged  from  such  service — that  is,  he  was  never  mustered 
out  from  such  service;  never  received  any  certificate  of  discharge  from 
the  War  Department  from  such  sen'ice,  and  there  is  no  I'ecord  that  he 
ever  was  discharged  from  such  service. 

Applying  the  principles  laid  down  by  the  Supreme  Court  in  the 
case  at  bar,  it  would  appear  that  when  Tyler  had  served  out  his  tenii 
of  engagement  under  his  said  enlistment,  said  enli-stment  conti*act  ter- 
minating on  July  16,  1861,  he  can  and  must  be  considered  as  having 
been  discharged  from  such  engagement.  That  said  engagement  termi- 
nated by  operation  of  law  at  the  close  of  the  war  of  the  rebellion  is 
also  apparent  from  the  ruling  of  the  Supreme  Court  in  the  North  case. 

The  distinction,  then,  seemingly  drawn  between  the  discharge  of  a 
soldier  and  the  legal  termination  of  his  service,  appears  to  be  unwar- 
ranted and  illegal  in  this  case. 

In  view  of  the  foregoing  facts  and  statements  of  law,  the  Depart- 
ment holds  that  Daniel  B.  Tyler,  a  corporal  in  Company  D,  Sixth 
Massachusetts  Volunteers,  was  on  the  19th  day  of  April,  1861,  a 
member  of  the  State  militia  of  Massachusetts,  and  while  he,  with  said 
regiment,  was  marching  through  the  streets  of  Baltimore  on  said  day 
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he  was  a  member  of  an  organization  which  was  a  part  of  the  militar)' 
forces  of  the  United  States,  said  organization  having  been  called  into 
the  military  service  of  the  United  States  by  the  order  of  the  Presi- 
dent, lawfully  issued;  that  his  contract  of  enlistment  as  a  member  of 
said  organization  was  legally  terminated;  that  he  may  be  considered 
as  having  been  discharged  from  such  enlistment,  and  that  te  has 
a  pensionable  status  as  a  member  of  said  militia  under  the  first 
subdivision  of  section  4693,  R.  S. 

Inasmuch  as  the  basis  of  the  rejection  of  these  claims  has  l>een 
shown  to  be  an  unsound  legal  proposition,  the  merits  of  the  cases  will 
not  now  be  discussed.  The  action  in  both  of  these  cases  is  reversed, 
and  the  claims  must  be  reopened  and  readjudicated  upon  their  merits 
and  in  conformity  with  the  law  as  herein  set  forth. 

Actions  revei*sed. 


beimbuksement— fratjl>  axd  mistake— evidence. 

Adelbert  L.  Orr. 

The  evidence  fails  to  show  that  claimant  had  rheumatism  prior  to  his  entry  in  the 
service,  or  that  he  contracted  said  disease  during  said  ser\'ice,  and  in  the  alju-em.'e 
of  fraud  on  the  part  of  the  claimant  the  action  of  the  Bureau  in  withhokiing 
payments  to  reimburse  the  Government  was  erroneous. 

Assistant  StCTetary  F.  L.  Campbell  to  the  Commissioner  of  Pen^iom^ 

July  S,  1902. 

Adelbert  L.  Orr,  formerly  private  unassigned,  Maine  Volunteer 
Infantry,  was  drawing  a  pension  at  the  rate  of  j»72  per  month  under 
the  general  law,  for  disability  due  to  disease  of  the  lungs  and  throat, 
resulting  from  measles,  malarial  fever,  and  rheumatism  and  resulting 
disease  of  heart,  but  the  rate  of  said  pension  was  reduced  in  March, 
1898,  to  $30  per  month,  the  pension  on  account  of  rheumatism  and 
resulting  disease  of  heart  being  terminated  on  the  ground  that  the 
rheumatism  existed  before  enlistment.  The  pension,  for  disease  of 
throat  and  lungs  was  continued  at  $30  per  month,  but  paj-ments  there- 
under were  ordered  withheld  until  the  amount  erroneously  paid  ou 
account  of  rheumatism  and  disease  of  heart  should  be  recovered. 
From  this  action  the  claimant  filed  an  appeal  to  the  Department,  June 
16,  18l>8,  and  on  June  30, 1898,  the  action  of  the  Bureau  was  affirmed. 
June  10, 1899,  a  numl)er  of  aflSdavits  were  filed  with  a  view  to  reopen- 
ing the  claim,  but  on  October  (>,  1899,  the  former  action  was  adhered 
to,  the  evidence  not  being  considered  material  for  the  purpose  of 
reopening  the  claim. 

June  18,  1902,  the  claimant  filed  an  appeal  to  the  Department,  alleg- 
ing that  the  Bureau  was  in  error  in  its  consideration  of  the  evidence 
submitted  for  reopening  the  claim,  and  contending  thj^thewhid^ 
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the  evidence  will  sustain  the  right  of  claimant  to  the  pension  for  rheu- 
matism and  results. 

This  appeal  raises  the  whole  record  for  review,  and  it  i»  a  voluminous 
one,  with  an  exceptional  number  of  affidavits,  besides  three  special  exam- 
iners' reports,  two  of  them  very  exhaustive.  Tlie  issue  is  of  a  double 
nature,  being  as  to  whether  the  claimant  contracted  rheumatism  dur- 
ing his  military  service,  and  whether  in  filing  and  prosecuting  his 
claim  therefor  he  was  guilty  of  fraud,  thus  giving  the  Government 
the  right  to  reimbursement  for  paj- ments  made  thereunder. 

The  record  discloses  that  the  soldier  enlisted  March  27,  1865,  and 
was  discharged  May  17, 1865.    The  medical  records  show  the  following: 

Private  Adelbert  L.  Orr,  imassigned  recruit,  was  admitted  to  Cony  General  Hos- 
pital, Augusta,,  Me.,  April  16,  I860,  from  Cobuni,  with  fever,  and  returned  to  duty 
June  5,  1865.    Xo  records  of  Camp  Coburn,  Augusta,  Me.,  on  file. 

In  his  original  declaration,  filed  February  26,  1880,  the  claimant 
made  the  following  allegations: 

That  while  in  the  service  aforesaid,  and  in  the  line  of  his  duty,  he  received  the 
following  disability:  Contracted  a  severe  cold  while  engaged  in  digging  a  well  at 
Camp  Coburn,  Augusta,  Me.,  about  the  Ist  of  April,  1865,  which  settled  on  him, 
resulting  in  a  series  of  fevers;  while  suffering  with  the  same  he  had  an  attack  of 
measlet«;  that  said  diseases  produced  great  debility  and  a  complete  derangement 
of  the  whole  system  and  heart  troubles  of  a  neuralgic  nature;  that  during  his  severe 
sickness  as  above,  and  for  a  long  time  after  the  fever  abated,  he  had  no  control  of 
hia  bowels  and  was  completely  prostrate<i  in  body  and  mind;  that  he  did  not  have 
his  senses  while  under  treatment  in  Ward  No.  8,  Cony  United  States  General  Hos- 
pital, Augusta,  for  four  weeks;  that  he  bar!  been  followed  continuously  since  his 
discharge  by  said  disability,  and  has  not  been  able  to  perform  any  hard  manual 
labor  by  reai>on  thereof;  that  for  one  year  immediately  subsequent  to  his  discharge 
he  wa.«<  unable  to  perform  any  labor  whatever.    *    *    * 

This  claim  was  adjudicated  September  29,  ISS-i,  and  $4  per  month 
gi-anted  to  date  from  May  18,  1865,  for  '^  disease  of  lungs  and  throat 
from  measles  and  malarial  fever."  Before  the  adjudication,  on  March 
27,  1S82,  the  claimant  filed  the  following  affidavit; 

I  further  state  that  the  disability  for  which  I  claim  pension  arises  from  a  severe 
cold  which  was  contract^  at  Augusta,  in  said  ^tate,  while  in  the  line  of  duty;  this 
cold  was  accompanied  with  a  pain  in  my  left  side  and  through  the  lower  part  of  my 
back;  this  was  immediately  followed  by  a  sickness,  and  for  about  four  weeks  I  was 
unconscious;  I  was  then  infonued  that  I  had  the  lung  fever,  brain  fever,  and  measles; 
this  pain  in  side  and  l>ack  continued  up  to  my  discharge  and  ever  since.  I  continued 
in  said  Cony  hospital  until  my  discharge.  From  my  said  discharge  to  the  present 
time  I  have  received  the  following  medical  treatment:  Dr.  G.  Hopkins  from  July, 
1865,  to  summer  of  1867  (Dr.  Hopkins  is  dead);  Dr.  A.  P.  Folsom  from  1867  to  1876; 

Dr. Spiller  from  1876  to  1878;  Dr.  James  N.  Xon*ross  from  1878  to  this  time. 

They  each  treated  me  for  rheumatism  and  affection  of  kidneys,  liver,  spleen,  and 
heart.  I  remained  at  said  hospital  a  short  time  after  my  discharge,  Wng  in  a  weak- 
ene<l  state  and  unable  to  go  home;  my  said  sickness  was  followed  by  rheumatism 
and  affections  of  the  above-named  organs. 

On  the  adjudication  of  the  claim  rheumatism  was  not  accepted  as  a 
result  of  the  fever  or  measles.  ^.^.,^^,  .^  GoOglc 
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On  January  21,  1885,  a  claim  for  increase  was  filed  in  which  the 
following  allegations  were  made: 

That  he  believes  himself  to  be  entitled  to  an  increase  of  pension  on  account  of  an 
increase  of  the  disability  for  which  already  pensioned  and  because  his  condition  aris- 
ing from  severe  cold,  fevers,  and  measles,  such  as  the  derangement  of  his  whole 
system,  heart,  troubles  of  a  neuralgic  nature — or  rheumatism  affecting  the  heart — 
and  weakness  of  bowels,  as  alleged  in  his  original  declaration  for  pension,  was  such 
as  to  almost  totally  disqualify  him  for  manual  labor  at  the  time  his  original  jiension 
was  granted  and  to  entitle  him  to  a  higher  rate  in  his  opinion  from  his  discharge. 

The  claim  was  adjudicated  August  28,  1885,  and  $12  per  month  was 
granted  from  June  17,  1885,.  and  rheumatism  and  resulting  disease  of 
heart  was  included  in  the  certificate.  Under  successive  claims  for 
increase,  ratings  of  $16,  $30,  and  $72  per  month  were  granted,  the  last 
named  rate  being  granted  to  date  from  March  4,  1890.  This  pension 
was  drawn  until  March,  1898,  when  pension  was  reduced  as  above 
stated. 

The  reduction  took  place  after  due  notice  and  thorough  special 
examinations.  In  August,  1896,  a  special  examiner  submitted  the 
sworn  statements  of  five  witnesses  who  stated  at  the  time  the  claimant 
enlisted  he  was  "limping  around"  with  a  sore  knee. 

Clement  D.  Hinckley  testified  that  he  knew  claimant  well  before  his 
enlistment  and  that  he  was  lame  in  one  knee;  he  was  lame  by  spelk, 
limped  at  times.  This  witness  knew  nothing  of  rheumatism;  had 
heard  that  the  knee  was  injured  when  claimant  had  fallen  from  a  fence. 
He  worked  with  claimant  on  the  river  after  his  return  from  the  sen- 
ice  and  he  appeared  to  be  a  well  man  except  for  the  lameness  of  one 
knee. 

George  W.  Brown  testified  that  he  knew  claimant  before  the  war; 
that  for  about  five  years  before  he  enlisted  he  was  lame  by  spells  and 
he  said  he  supposed  the  lameness  was  caused  by  rheumatism;  he  wa> 
lame  in  one  of  his  knees;  by  spells  the  lameness  continued  up  to  his 
enlistment;  after  discharge  the  witness  saw  claimant  and  worked  with 
him  and  he  had  no  ailment  aside  from  the  lameness  of  the  knee  which 
was  the  same  as  before  enlistment. 

Joseph  D.  Hinkley  testified  that  he  worked  with  claimant  prior  to 
1862  and  that  ''by  spells"  he  was  lame  in  one  knee;  he  did  not  know 
what  caused  the  lameness;  after  his  return  from  the  sei-vice  the  claim- 
ant was  seen  by  witness,  and  the  latter  worked  with  him  and  he 
appeared  healthy  and  had  no  disability  except  lameness  of  one  knee. 

John  Bowle\'  testified  that  he  went  with  claimant  to  Bangor,  Me., 
to  enlist  but  claimant  was  rejected  because  of  "  narrowness  of  chest/' 
He  had  a  lame  leg  before  he  enlisted;  the  witness  understood  that  the 
claimant  was  injured  in  some  way  and  was  lame  in  consequence 
thereof.  He  limped  at  times  before  his  enlistment.  He  was  not 
well  at  discharge,  but  soon  after  he  went  to  work  and  worked  for  many 
years,  with  no  disabilit}^  except  lameness  in  one  knee. 
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Henry  Hinckley  testified  that  prior  to  enlistment  claimant  had  a 
lame  knee.  He  knew  of  the  lameness  in  1862;  he  did  not  know  what 
caused  the  lameness;  whether  it  was  from  an  injury  or  not.  After 
discharge  the  claimant  continued  to  suffer  with  the  lame  knee,  but  had 
nothing  else  the  matter  with  him. 

At  a  subsequent  examination  the  above  witnesses  adhered  to  the 
statements  as  made  above. 

John  Dority  testified  that  claimant  was  lame  before  enlistment,  the 
result  of  an  injury  in  falling  from  a  fence;  the  claimant  walked  lame 
before  his  enlistment. 

Mrs.  Laurance  K.  Hinckley  testified  that  she  knew  that  her  son  and 
claimant  were  first  rejected  at  Bangor  on  applying  for  enlistment;  her 
son  was  rejected  because  of  a  wound,  and  the  claimant  on  account  of 
lameness  of  one  knee;  claimant  was  lame  b}'  spells  before  his  enlist- 
ment, and  was  lame  in  the  same  waj'  afterwards. 

B.  F.  Walker  testified  that  claimant  "went  lame"  some  time  before 
his  enlistment,  but  he  did  not  know  the  cause;  he  was  lame  after  his 
discharge  from  the  service.  , 

The  above  sets  out  substantially  all  the  evidence  on  the  question 
of  the  existence  of  rheumatism  prior  to  claimant's  enlistment.  The 
claimant  and  his  mother  both  testify  that  soldiers  right  knee  was 
injured  when  he  was  about  nine  years  of  age,  but  that  he  had  recov- 
ered from  that  injury  and  was  not  lame  at  or  prior  to  his  enlistment 
for  many  years. 

It  is  manifest  that  the  above  evidence  fails  to  establish  that  claimant 
had  rheumatism  prior  to  his  enlistment.  But  one  witness  testified 
that  claimant  even  supposed  he  had  rheumatism.  The  evidence  estab- 
lishes, or  tends  to  establish,  that  claimant  received  some  kind  of  an 
injury  to  one  of  his  knees  and  as  a  result  thereof  he  was  lame.  Lame- 
ness alone  is  no  evidence  of  rheumatism,  and  the  evidence  as  to  the 
injury  lends  further  strength  to  the  conclusion  that  rheumatism  did 
not  exist  at  date  of  claimant's  enlistment. 

This  disposes  of  one  of  the  issues  of  the  appeal.  If  claimant  did 
not  have,  or  if  he  did  not  know  he  had  rheumatism  at  enlistment  he 
could  not  be  chargeable  with  fraud  in  alleging  said  disease  as  of 
service  origin. 

The  remaining  question  in  issue  is  whether  the  evidence  shows,  as  a 
matter  of  fact,  that  claimant  contracted  rheumatism  during  his  mili- 
tary service,  and  if  such  a  case  is  presented  as  authorized  the  Bureau 
in  reducing  the  rate  of  pension  granted  claimant  from  $72  to  $30  per 
month  and  changing  the  pension  certificate  so  as  to  exclude  rheuma- 
tism and  results.  This  will  require  an  examination  of  the  evidence 
filed  in  support  of  the  claim  for  rheumatism. 

July  24,  1885,  the  afiidavit  of  William  O.  Burnham  was  filed  in  the 
claim,  in  which  he  stated  he  was  in  hospital  when  claimant  was  there 
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during  the  service,  and  that  claimant  was  sick  with  lung  fever,  measles, 
and  rheumatism.  He  was  so  ill  that  he  could  not  be  moved  without 
yelling  with  pain.     He  also  testified  that  he  had  been  lame  ever  since. 

On  cross-examination  this  witness  testified  that  he  did  not  know 
claimant  before  enlistment  and  had  seen  him  but  once  since  his  dis- 
charge. He  declared  he  did  not  know  that  claimant  had  rheumati;>m 
when  he  was  in  the  hospital,  and  neither  did  he  have  personal  knowl- 
edge that  he  had  lung  fever  and  measles.  All  he  knew  about  it  was 
what  claimant's  mother  told  him. 

Levi  R.  Gray  and  John  Bowley  made  a  joint  affidavit  in  1883  that 
soldier  was  sound  at  enlistment,  and  that  at  and  since  dischai^ge  he  ha*; 
been  sick  and  feeble  with  what  they  understood  was  "neuralgic  or 
rheumatic  affection  of  the  heart  and  a  generally  debilitated  condition 
of  the  whole  system."' 

We  have  seen  that  John  Bowley  utterl}^  repudiated  his  aflidavit  on 
cross-examination,  and  Levi  R.  Gray  testified  that  he  saw  claimant  m 
the  hospital  in  May,  1865,  and  he  saw  claimant  sick  with  the  measles, 
he  knew  nothing  of  lung  trouble  or  rheumatism;  he  worked  with 
claimant  a  number  of  j-ears  after  his  discharge,  and  he  was  then 
healthy  and  complained  of  no  disability.  This  witness  declared  that 
he  never  signed  the  joint  affidavit,  that  the  signature  was  a  forgery, 
and  that  he  never  authorized  any  statement  in  it. 

Charles  O.  Bates  made  affidavit  in  1884  that  he  worked  with  claim- 
ant before  enlistment  and  knew  of  no  disability,  and  since  discharge 
claimant  had  been  a  continuous  sufferer  from  rheumatism  and  disease 
of  heart. 

On  cross-examination  this  witness  declared  he  only  liad  a  casual 
acquaintance  with  claimant  before  his  enlistment,  and  did  not  know 
whether  he  was  disabled  or  not.  He  did  not  see  claimant  until  some- 
time after  his  discharge.  He  did  not  recollect  ever  having  made  an 
affidavit  in  the  case,  and  failed  to  confirm  any  of  the  statements  con- 
tained in  it. 

B.  F.  Walker  made  affidavit,  in  1885,  that  he  knew  claimant  was 
free  from  rheumatism  at  enlistment,  but  after  he  was  discharged  he 
knew  he  was  sick  and  lame  from  rheumatism. 

We  have  seen  that  this  witness  stated  on  cross-examination  that 
claimant  *'  went  lame  "  before  his  enlistment.  When  his  attention  was 
called  to  his  affidavit,  claimant  said: 

I  have  heard  that  affidavit  read.  I  know,  notwithstandhig  that  affidavit,  that 
claimant  was  not  rugged  before  he  enlisted;  I  know  that  he  was  laine  before  he 
enlisted;  hia  lameness  increased,  though,  after  the  war.  I  can*t  say  I  have  seen  him 
frequently.  « 

William  Irving  made  affidavit  in  1885  to  the  same  effect  as  the  one 
of  Walker,  but  he  died  before  the  special  examination  was  conducted. 

In  1S85  George  A.  Potter  made  affidavit  that  he  knew  claimant 
before  his  enlistment,  and  that  he  was  free  from  rheiimatism  or  any 
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lameness,  and  since  his  discharge  he  has  been  suflfering  continuously 
with  said  diseases. 

On  cross-examination  he  declared  that  he  knew  of  no  disability 
claimant  had  before  enlistment.  He  had  personal  knowledge  that 
claimant  has  had  rheumatism  since  1878. 

Oilman  II.  Davis  made  affidavit  in  1885  that  claimant  was  sound  at 
enlistment,  and  since  discharge  has  been  so.  lame  as  to  unable  to  work 
*  most  of  the  time. 

On  cross-examination  the  above  affiant  declared  he  had  no  personal 
knowledge  of  claimant's  condition  before  enlistment,  but  for  several 
years  after  discharge  he  was  in  good  health,  when  he  began  to  com- 
plain of  rheumatism.  He  denied  that  his  affidavit  was  true  in  any 
respect. 

March  2,  1882,  Dr.  J.  N.  Norcross  made  the  following  affidavit: 

That  he  has  been  acqaainted  with  said  soldier  for  about  sixteen  years,  and  that  he 
commenced  to  treat  him  about  the  1st  of  June.  1866,  and  has  treated  him  more  or  less 
ever  since;  treated  him  for  rheumatism  and  heart  disease  at  the  first  attendance  and 
the  several  other  times  since;  he  has  been  troubled  more  or  less  during  all  of  this  time 
with  inflammation  of  the  kidneys.  This  disease  of  the  heart  being  continuous,  he  is 
unable  to  perform  any  manual  labor  and  slight  cold  or  exertion  aggravates  his 
diseases,  making  it  necessary  to  call  a  physician  from  time  to  time. 

Before  the  special  examiner  the  doctor  stated  that  the  date  ''June  1, 
1866,"  given  in  his  affidavit  was  an  error.  He  testified  that  he  did  not 
move  to  claimant's  locality  until  1876,  so  his  treatment  of  him  could 
not  have  begun  before  the  last-named  year. 

In  1882  Dr.  Whitney  Spiller  made  affidavit  that  from  1875  to  1878 
he  treated  claimant  for  chronic  inflammation  of  the  liver  and  acute 
inflammation  of  the  spleen,  with  a  torpid  condition  of  the  liver,  and 
since  1878  he  had  treated  claimant  for  the  same  troubles  and  ''also  for 
chronic  rheumatism." 

The  above  affiant  was  dead  when  the  special  examination  was 
conducted. 

In  1880  Dr.  A.  P.  Folsom  made  the  following  affidavit: 

I  have  been  acquainted  with  Mr.  Adelbert  L.  Orr  for  the  past  eighteen  years.  I 
have  prescribed  for  him  every  year  for  the  past  thirteen  years;  he  did  not  complain 
of  any  trouble  to  me  prior  to  1867;  he  is  unable  to  perform  physical  labor;  his  dis- 
eas"  is  neuralgic  affection  of  the  heart. 

The  above  affiant  was  dead  when  the  special  examination  was 
conducted. 

Melville  M.  Folsom  made  affidavit  in  1885  that  since  1865  he  had 
filled  prescriptions  as  a  druggist  for  rheumatism,  and  a  rubber  cap  for 
the  knee.  It  is  presumed  that  these  were  for  claimant,  although  the 
affiant  did  not  so  state. 

On  cross-examination  the  above  affiant  declared  he  did  not  know 
when  claimant  first  had  rheumatism,  but  refused  to  answer  questions 
or  siffn  his  statement.  r  "  ^  ^  ^  i  ^ 
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In  1885  Dr.  O.  S.  Pease  made  affidavit  that  he  had  treated  claimant 
for  '^  rheumatic  arthritis,  especially  of  the  knee  joint,"  for  five  year*. 
This  affiant  was  dead  when  the  special  examination  was  held. 

The  first  medical  certificate  in  the  case  was  made  March  22,  1882, 
and  is  as  follows:  , 

Height,  5  feet  4  inches;  weight,  145  pounds;  age,  34;  pulse  rate,  72;  reepiration, 
18.  Says  in  March,  1865,  at  Augusta,  Me.,  had  measles  and  lung  and  brain  fever; 
did  not  labor  for  a  year  afterwards;  has  had  rheumatism  in  right  leg  and  left  arm 
and  shoulder  ever  since;  has  had  cough  most  of  the  time;  right  knee  is  sometimes 
tender;  has  pain  in  head  and  back  much  of  the  time;  sometimes  passes  urine  fre- 
quently. We  do  not  discover  any  pathological  evidences  of  disability,  and  do  not 
rate. 

On  February  14:,  1883,  another  medical  certificate  was  made,  which 
is  as  follows: 

He  complains,  as  a  result  of  measles,  lung  and  brain  fever,  pains  in  cardiac  region 
and  palpitations  of  pains  and  lameness  across  upper  part  of  back,  shoulders  and 
arms,  and  back  of  neck.  Heart,  size  and  sounds  normal,  (Smokes.)  Liver  and 
spleen  normal.  Loins  not  tender;  no  crepitus  of  any  joint;  raises  arms  above 
shoulders  slowly  and  slightly.  Tongue  coated.  Pterygium  of  right  eye;  no  cough 
or  other  evidence  of  pulmonary  disease.  The  stiffness  in  raising  the  arms  is  the  only 
evidence  of  disease,  and  we  do  not  connect  that  with  measles,  which  we  think  the 
only  disease  he  had. 

The  medical  certificate  of  1884  found  some  evidences  of  articular 
rheumatism,  especially  of  right  knee. 

Turning  now  to  the  evidence  as  to  existence  of  rheumatism  in  the 
service,  a  careful  examination  of  the  record  fails  to  disclose  any  testi- 
mony regarding  said  disease,  whatever.  Even  the  claimant's  mother 
did  not  remember  that  he  had  any  evidences  of  rheumatism  about  him 
in  the  service,  at  discharge,  or  afterwards  for  some  time. 

The  records  kept  by  the  clerk  in  the  boom  where  Mr.  Orr  worked 
during  the  years  from  1867  to  1871  show  that  he  received  the  largest 
wages  paid  for  the  kind  of  work  he  did,  rafting  logs. 

A  dozen  witnesses,  who  had  opportunities  for  knowing,  testified 
that  for  many  years  after  his  discharge  claimant  had  no  disability  save 
lameness  of  one  knee,  which  has  been  shown  existed  before  enlistment; 
that  we  worked  in  the  woods  and  on  the  river  continuously,  and  made 
a  full  hand.  The  claimant,  himself,  acknowledges  that  he  did  work, 
but  was  able  to  do  so  only  with  great  pain. 

As  the  evidence  has  been  set  out  above,  it  clearly  appears  that  the 
case  that  was  built  up  by  affidavits,  on  which  the  claim  for  rheuma- 
tism was  based,  was  utterl}"  destroyed  on  cross-examination.  It  will 
be  noted  that  prior  to  1876  there  is  no  medical  evidence  of  the  existence 
of  rheumatism,  and  the  medical  certificates  of  1882  and  1883  failed  to 
show  any  such  disease.  In  short,  there  is  not  sufficient  evidence  in 
the  claim,  when  it  is  all  considered.  The  evidence  on  which  the  claim 
was  allowed  in  the  first  place  may  have  warranted  placing  claimant's 
name  on  the  rolls  for  rheumatism,  but  when  all  this^videncje  was 
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shown  tx)  have  been  without  personal  knowledge  on  the  part  of  affiants, 
or  to  have  been  positively  erroneous,  together  with  the  fact  that  Dr. 
Norcross  made  a  mistake  of  ten  years  in  the  period  of  the  treatment 
of  claimant  for  rheumatism,  there  was  nothing  left  upon  which  to  rest 
a  claim  of  title  to  pension. 

The  Bureau  has  an  undoubted  right,  when  it  finds  out  such  an  error 
as  this,  to  cease  to  perpetuate  that  error  by  continuing  a  pensioner's 
name  on  the  rolls.  When  the  evidence  which  supported  title  is  found 
to  \)e  worthless  the  title  falls,  as  a  matter  of  course. 

It  is  immaterial  that  the  claimant  had  a  short  service.  The  material 
inquiry  is,  Did  he  during  that  service  contract  rheumatism?  The  evi- 
dence now  in  the  case  does  not  so  show.  It  not  only  does  not  show 
that  the  claimant  contracted  rheumatism  in  the  service,  but  it  also  fails 
to  show  that  he  suffered  from  said  disease  at  discharge  or  afterwards 
for  over  ten  years. 

Therefore  the  action  of  the  Bureau  is  reversed,  in  so  far  as  reim- 
bui"sement  is  concerned,  and  the  papers  are  returned  with  instructions 
to  pay  claimant  ^0  per  month  from  date  of  dropping  his  name  from 
the  rolls  on  account  of  rheumatism  and  results,  up  and  to  the  allow- 
ance of  the  $72  rating  by  special  act  of  Congress. 

The  facts  in  this  case  show  that  this  claimant  was  in  receipt  of  a  pen- 
sion for  years,  a  large  portion  of  which,  as  a  mattei"  of  fact,  he  had  no 
title  to,  but  under  the  law  that  which  he  has  received  can  not  be  recov- 
ered by  the  Government.  The  evidence  on  which  the  claim  was 
allowed  should  have  been  properly  tested  by  cross-examination  in  1885, 
but  it  being  then  accepted  as  sufficient,  though  since  shown  totally 
insufficient,  the  Government  must  be  the  loser. 


DEPEN1>AnT    parents-section    4  tot    or    THE    REVISED    STATUTES- 
statutory  constructiox. 

David  Dyer  (father). 

A  dependent  father  has  no  pensionable  status,  under  section  4707,  Revised  Statutes, 
while  the  mother  of  the  soldier  is  living. 

Amstant  Seci'etary  F,  Z.  Caniphell  to  the  Comialssioner  of  Pensions^ 

July  1'2,  1902, 

David  Dyer,  as  dependent  father  of  Clarence  Dyer,  formerly  a  pri- 
vate in  Company  H,  Sixth  United  States  Cavalry,  filed  his  declamtion 
under  the  general  law,  on  December  29,  1898,  claim  being  rejected  on 
February  19,  1900,  on  the  ground  that  as  soldier's  mother  was  still 
alive  the  claimant  had  no  pensionable  status.  An  appeal  was  tiled  on 
March  10,  1900. 

p.  D.— VOL.12 26 
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This  appeal  is  based  upon  the  contention  that  the  soldier  did  not 
leave — 

any  dependent  mother,  but  on  the  other  hand,  left  a  dependent  father,  and  a 
mother  still  living,  but  not  dependent.  Then  the  question  arises,  did  Congress  in 
cases  like  this  intend  to  bar  a  dependent  father,  simply  because  he  had  a  mother  liv- 
ing who  was  not  dependent?  We  think  not,  as  same  would  be  class  legislation  and 
give  some  dependent  fathers  pension  and  refuse  other  dependent  fathers  whose 
claims  might  be  more  meritorious  than  the  ones  pensioned.  Such  a  construction 
upon  this  section  is  harsh,  unjust,  technical,  and  unfair. 

This  appeal  involves  a  construction  of  section  4707  of  the  Revised 
Statutes,  so  far  as  the  rights  of  a  dependent  father  are  concerned. 
Said  section,  after  reciting  certain  conditions,  among  them  being  one 
that  the  soldier  did  not  leave  a  widow  or  legitimate  child,  says: 

But  has  left  or  shall  leave  other  relative  or  relatives  who  were  dependent  upon 
him  for  support  in  whole  or  in  part  at  the  date  of  his  death,  such  relative  or  relatives 
shall  be  entitled,  in  the  following  order  of  precedence,  to  receive  the  same  jx^nsiou 
as  such  person  would  have  been  entitled  to  had  he  been  totally  disabled,  to  coiu- 
mence  from  the  death  of  such  .person,  namely:  First,  the  mother;  secondly,  the 
father;  »  *  *  Provided,  That  if  in  any  case  said  person  shall  have  left  &ther  and 
mother  who  are  dependent  upon  him,  then,  on  the  death  of  the  mother,  the  father 
shall  become  entitled  to  the  pension,  commencing  from  and  after  the  death  of  the 
mother;  and  upon  the  death  of  the  mother  and  father,  or  upon  the  death  of  the  father 
and  remarriage  of  the  mother,  the  dependent  brothers  and  sisters. 

This  statute,  in  clear  and  unambiguous  terms,  provides,  in  the  absence 
of  a  widow  or  legitimate  child,  that  the  pension  shall  first  be  paid  to 
the  dependent  mother;  and  upon  her  death  to  the  father,  and  upon 
the  death  of  the  father  and  remarriage  of  the  mother  the  pension  shall 
go  to  the  dependent  brothers  and  sisters.  Words  could  not  be  plainer, 
and  it  onlj'  remains  to  discover  as  to  whether  or  not,  a  condition  hav- 
ing arisen  not  mentioned  in  the  statute,  the  father  can  succeed  to  the 
right  to  the  pension  before  the  death  of  the  mother. 

That  a  pension  is  a  grant  of  the  public  funds  by  Congress  of  the 
United  States  can  not  be  successfully  denied.  No  one  has  a  natural 
or  inherent  right  to  a  pension,  and  the  right  to  one  does  not  exist 
under  the  common  law;  it  is  a  statutory  grant,  and  a  right  to  a  pen- 
sion arises  wholly  and  only  by  reason  of  the  statute.  Mr.  Sutherland, 
in  his  work  on  Statutory  Construction,  section  378,  says,  in  relation 
to  public  grants  of  titles,  franchises  and  property: 

The  words  of  a  i)rivate  grant  are  taken  most  strongly  against  the  grantor,  though 
if  the  meaning  can  not  be  discovered  the  instrument  is  void.  But  this  rule  i^ 
reversed  in  cases  of  public  grants.  They  are  construed  strictly  in  favor  of  the  (Gov- 
ernment on  grounds  of  public  policy.  If  the  meaning  of  the  words  be  doubtful  in 
a  grant  det?igned  to  be  of  general  benefit  to  the  public  they  will  be  taken  mo^ 
strongly  against  the  grantee  and  for  the  Government,  and  therefore  should  not  be 
extended  by  implication  in  favor  of  the  former  beyond  the  natural  and  obvious 
meaning  of  the  words  enii)loyed. 

Any  ambiguity  in  the  terms  must  operate  in  favor  of  the  Government.  Whatever 
is  not  une<iuivocally  granted  is  taken  to  be  withheld.     Whether  the  grant  be  of 
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property,  franchisee,  or  privileges  it  is  construed  strictly  in  favor  of  the  public. 
Nothing  passes  but  what  is  granted  in  clear  and  explicit  terms. 

In  the  case  of  Martin  v.  Waddell  (16  Pet.,  367)  Chief  Justice  Taney, 
in  discussing'  the  rights  passing  under  a  grant  by  the  sovereign,  said: 

In  such  cases  whatever  does  not  pass  by  the  grant  still  remains  in  the  Crown. 
*  *  ♦  Grants  of  that  description  are,  therefore,  construed  strictly,  and  it  will  not 
be  presumed  that  he  intended  to  part  with  any  of  the  public  domain  unless  clear 
and  especial  words  are  used  to  denote  it. 

In  the  case  of  Holyoke  Company  v.  Lyman  (15  Wall.,  500)  the 
Supreme  Court,  in  considering  what  rights  passed  to  the  Holyoke 
Company  by  virtue  of  cei-tain  powers  granted  it  by  the  legislature  of 
the  State  of  Massachusetts,  said: 

Repeated  decisions  of  this  court  have  established  the  rule  that  whenever  privi- 
leges are  granted  to  a  corporation  and  the  grant  comes  under  the  revision  of  the 
courts,  such  privileges  are  to  be  strictly  construed  against  the  corporation  and  in  favor 
of  the  public,  and  that  nothing  passes  but  what  is  granted  in  clear  and  explicit 
terms.    Whatever  is  not  unequivocally  granted  in  such  acts  is  taken  to  be  withheld. 

And  this,  while  admitting  that  the  Holyoke  Company  had  vested 
rights  under  the  grants. 
The  same  court  said,  in  the  Bingham  ton  Bridge  case  (3  Wall.,  51): 

In  the  case  of  the  Charles  River  Bridge  the  rules  of  construction  known  to  the 
English  common  law  were  adopted  and  applied  in  the  interpretation  of  legislative 
grants,  and  the  principle  was  recognized  that  charters  are  to  be  construed  most 
favorably  to  the  State,  and  that  in  grants  by  the  public  nothing  passes  by  implica- 
tion. *  *  *  The  principle  is  this:  That  all  rights  which  are  asserted  against  the 
State  must  be  clearly  defined,  and  not  raised  by  inference  or  presumption. 

This  Binghamton  Bridge  case  was  also  one  involving  the  question 
of  vested  rights. 

In  Mills  V.  St.  Clair  Company  (8  How.,  581),  the  Supreme  Court 
said,  in  discussing  an  act  of  the  legislature  of  Illinois  granting  certain 
rights  and  privileges  to  one  Wiggins: 

We  deem  this  general  principle  not  open  to  controversy;  and  in  regard  to  so  much 
of  the  controversy  as  involves  the  contract  itself,  no  material  difficulty  exists  as  to 
what  principles  of  law  should  govern.  *  ♦  *  First,  that  in  a  grant  like  this, 
designed  by  the  sovereign,  making  it  to  be  a  general  benefit  and  accommodation  to 
the  public,  the  rule  is  that  if  the  meaning  of  the  words  be  doubtful  they  shall  be 
taken  most  strongly  against  the  grantee  and  for  the  Government;  and  therefore 
should  not  be  extended  by  implication  in  favor  of  the  grantee  beyond  the  natural 
and  obvious  meaning  of  the  words  employe<l;  and  if  these  do  not  support  the  claim 
it  must  fall.  Such  is  the  established  doctrine  of  the  court,  as  was  held  in  the  case 
of  The  Charles  River  Bridge  Company  i'.  The  Warren  Bridge  (11  Peters,  544-547). 

See  also,  to  the  same  effect,  the  case  of  The  Richmond,  etc.  Railroad 
Company  v.  The  Louisa  Railroad  Company  (13  How.,  71). 

It  would  seem  from  the  cited  cases  to  be  the  well  settled  and  estab- 
lished doctrine  that  a  public  grant  of  property  or  franchise  to  a  cor- 
poration, person,  or  persons,  can  not  be  enlarged  in  any  particular 
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beyond  the  terms  and  words  of  the  statute,  taken  in  their  natural  and 
obvious  meaning.  If  it  should  be  argued,  however,  that  the  principle 
set  forth  has  only  to  do  with  granted  rights,  and  does  not  affect  the 
person  or  classes  who  claim  under  a  statute,  such  a  contention  will  not 
only  be  found  to  be  fallacious  in  the  extreme,  but  it  will  also  be  found 
under  the  rules  of  construction  of  laws  affecting  public  grants  that  the 
principle  is  the  same  as  it  relates  to  the  persons  enumerated  and  the 
rights  therein  bestowed. 

Mr.  Sutherland  states,  in  section  325,  Statutory  Construction,  in 
regard  to  the  maxim  "Expressio  unius  est  exclusio  alterius'* — the 
expression  of  one  thing  is  the  exclusion  of  another: 

This  maxim  is  applicable  to  a  statutory  provision  which  grants  originally  a  power 
or  right.  In  such  cases  the  p<3wer  or  right  originates  with  the  statute,  and  exis^ts 
only  to  the  extent  plainly  granted;  the  right  while  inchoate  and  the  power  so  far 
as  not  exercised  cease  if  the  statute  be  repealed,  and  if  the  statute  provides  the 
mode  in  which  they  shall  be  exercised  the  mode  must  be  pursue<l  and  no  other. 
This  conclusion  is  almost  self-evident;  for  since  the  statute  creates  ancf  regulates 
there  is  no  ground  for  claiming  or  proceeding  except  according  to  it. 

It  is  immaterial  whether  the  grant  be  that  of  public  lands,  rights 
or  franchises  inherent  in  the  public,  public  moneys  or  any  other  spe- 
cies of  property  belonging  to  and  vested  in  the  public;  and  it  is  equally 
of  no  moment  whether  the  grantee  be  a  corporation,  person,  or  per- 
sons. The  principle  is  the  same.  The  grant  takes  something  from 
the  public,  and  such  a  grant  can  only  be  claimed  under  the  statute, 
and  by  such  pei-sons  as  are  clearly  designated  b3'  the  statute,  and  then 
only  according  to  the  clear  letter  of  the  statute.  The  rights  under  such  a 
statute,  and  the  person  or  class  of  persons  affected,  can  not  l>e  enlarged 
'*  beyond  the  natural  and  obvious  meaning  of  the  words  employed,'' 
and  under  the  statute  the  ''rights  asserted  against  the  State  must  be 
clearly  defined,  and  not  raised  by  inference  or  presumption.'" 

It  is  often  insisted  by  claimants  and  their  attorneys,  both  in  the 
adjudication  of  pension  claims  and  in  appeals,  that  they  are  being 
deprived  of  some  right.  They  proceed  upon  a  theory  or  pro|x>sition 
that  the  Commissioner  of  Pensions  is  the  disbursing  officer  of  a  lai-ge 
fund  of  money  which  he  is  to  distribute  among  disabled  soldiers  or 
their  dependent  relatives,  and  if  the  soldier  has  served  his  country 
faithfully  and  his  claim  is  not  allowed,  that  they  are  being  unjustly 
and  unlawfully  dealt  with.  The  fact  that  one  has  served  his  countiy 
faithfull}'  as  a  soldier  does  not,  per  se,  prove  up  a  right  to  a  pension. 
No  one  has  a  pensionable  status  unless  his  claim  is  proved  under  some 
statute  which  expressly  bestows  a  status  upon  him  and  grants  him  a 
right.  All  officers  of  the  Government  who  are  employed  in  pjissing 
upon  pension  matters  are  hedged  about  by  the  laws  relating  to  pensions, 
and  can  not  pass  favorably  upon  a  claim  unless  the  claimant  is  clearly 
within  some  statute  which  grants  him  a  status  and  a  right  to  such  pen- 
sion.    The  question  is  not  in  the  present  case  as  to  whether  Congress 
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in  cases  like  this  intends  to  bar  a  dependent  father  simply  because 
soldier  had  a  mother  living  who  is  not  dependent.  This  claimant  can 
not  be  barred  of  his  right  for  the  simple  reason  that  he  never  had  a 
right,  as  claimed.  The  statute  as  regards  the  status  of  an  alleged 
dependent  father  is  clear  and  unambiguous.  He  has  no  right  whatever 
during  the  lifetime  of  the. mother,  and  this  solel3^  for  the  reason  that 
the  statute  does  not  grant  him  any  right.  His  right  is  not  barred  by 
implication,  inference,  or  presumption;  but  he  is  denied  a  status  for 
the  very  cogent  reason  that  the  statute,  so  long  as  the  mother  of  the 
soldier  is  living,  does  not  give  him  a  status. 

The  claimant  not  having  any  status  in  the  law,  his  claim  was  legally 
rejected. 

Action  afBrmed. 


ACCRUED  PENSION— ACT  OF  MARCH  «,  1895. 

William  Lake  (deceased). 

The  act  of  March  2,  1895,  provides  that  from  and  after  September  28,  1892,  if  no 
widow  or  child  survive  the  pensioner,  no  payment  whatsoever  of  accrued  pen- 
sion shall  be  made  or  allowed  except  so  much  as  may  be  necessary  to  reimburse 
the  person  who  bore  the  expense  of  his  last  sickness  and  burial,  and  expressly 
repeals  the  provision  of  the  act  of  March  1,  1889,  under  which  this  claim  for 
accrued  pension  is  made. 

Assistant  Sea^etary  F.  Z.  Caiapbdl  to  the  C(yniinissioi\er  of  Peiuions^ 

Jidy  12,  1902. 

William  Lake,  late  a  private  in  Company  F,  One  hundred  and  fifth 
New  York  Volunteer  Infantry,  wa8  on  September  27,  1881,  allowed  a 
pension  under  the  provisions  of  the  general  law  at  the  rate  of  $8  per 
month  from  the  date  of  his  discharge,  March  20,  1865,  to  September 
17,  1879,  the  date  upon  which  it  was  shown  that  he  died. 

It  appearing  that  the  soldier  had  left  neither  widow  nor  child  sur- 
viving, a  claim  for  reimbursement  of  the  expense  of  his  last  sickness 
and  burial,  amounting  to  $305.20,  was  allowed  and  paid  on  October 
19,  1881,  to  one  James  W.  Putnam,  his  executor,  who  was  shown  to 
have  borne  such  expense. 

On  April  4,  1892,  one  Mary  E.  Tomney,  claiming  to  be  a  sister  and 
the  legal  ref)resentative  of  the  deceased  soldier,  filed  in  the  Pension 
Bureau  an  application  for  the  balance  of  the  accanied  pension  due  on 
the  certificate  issued  to  said  soldier  as  aforesaid,  claiming  to  be  entitled 
thereto  under  the  provisions  of  the  act  of  March  1,  1889. 

On  May  7, 1902,  said  Mary  E.  Tomney  was  informed  by  the  Pension 
Bureau  that  the  act  of  March  1,  1889,  under  which  her  claim  for  said 
accrued  pension  was  made,  had  been  repealed  by  the  act  of  March  2, 
1895,  and  that  under  the  provisions  of  this  latter  act  only  so  much  of 
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the  pension  which  accrued  at  the  date  of  the  soldier'.s  death  could  l)e 
paid  as  was  required  to  reimburse  the  person  who  bore  the  expense' 
of  his  last  sickness  and  burial,  and  that  this  allowance  had  been  made 
and  paid  to  the  executor  of  the  soldier,  and,  therefore,  the  balance  of 
said  accrued  pension  could  not  be  allowed  and  paid  to  her  under  the 
existing  provisions  of  the  law. 

Fxom  this  action  the  present  appeal  was  taken  on  May  13,  1902,  in 
which  it  is  contended  that  the  act  of  March  1,  1889,  had  only  been 
superseded  and  repealed  by  the  act  of  March  2,  1895,  since  September 
28,  1892,  which  date  was  subsequent  to  the  allowance  of  pension  to  the 
deceased  soldier,  consequently,  the  provisions  of  said  latter  act  have 
no  application  to  this  case. 

The  foregoing  contention  of  the  appeal  in  this  case  is  the  onl}-  one 
therein  contained  which  it  is  necessary  to  consider. 

The  act  of  March  2,  1895,  is  an  act  which  provides  for  the  payment 
of  accrued  pension  upon  the  death  of  a  pensioner,  or  a  person  entitled 
to  pension,  and  has  no  bearing  upon  or  relation  to  when  such  pension 
may  have  been  allowed.  Said  act  provides  that  from  and  after  Sep- 
tember 28,  1892,  accrued  pension  shall  be  allowed  and  paid  in  certain 
jases  and  to  certain  persons,  and  it  also  provides  that  from  and  after 
said  date  no  accrued  pension  shall  be  allowed  and  paid  in  certain  other 
cases,  one  of  which  is  where  no  widow  or  child  survives  the  pensioner, 
except  so  much  as  may  be  necessary  to  reimburse  the  person  who  bore 
the  expense  of  his  last  sickness  and  burial.  It  is  manifest,  therefore, 
that  the  payment  of  accrued  pension  at  the  present  time  must  l)e  gov- 
erned by  the  provisions  of  said  statute,  irrespective  of  when  the  allow- 
ance of  pension  was  made.  Furthermore,  said  act  expressly  and  in 
terms  provides  "  that  all  prior  laws  relating  to  the  pajTiient  of  accrued 
pension  are  hereby  repealed,"  and  this  provision  was  placed  in  said  act 
for  the  express  purpose  of  repealing  the  provision  of  the  act  of  March 
1,  1889,  under  which  this  application  for  accrued  pension  is  made,  and 
to  prevent  any  future  payments  of  accrued  pension  under  said  pro- 
vision. 

It  is  evident,  therefore,  that  under  the  existing  law  regulating  the 
allowance  and  payment  of  accrued  pension  no  part  of  the  pension  that 
accrued  on  the  death  of  the  soldier  could  be  paid  to  this  appellant. 

But  even  if  the  provision  of  the  act  of  March  1,  1889,  under  which 
this  claim  is  made,  had  not  been  repealed  by  the  act  of  March  2, 1895, 
this  appellant  would  have  no  title  thereunder  to  the  accraed  pension 
of  the  deceased  soldier. 

Said  provision  of  the  act  of  March  1,  1889,  is  as  follows: 

Provided^  That  hereafter  whenever  a  pension  certificate  shall  have  been  ifisaedand 
the  pensioner  mentioned  therein  dies  before  payment  shall  have  been  made,  leading 
no  widow  and  no  surviving  minor  children,  the  accrued  pension  due  on  aaid  certifi- 
cate  to  the  date  of  the  death  of  said  pensioner  may,  in  the  discretion  of  the  Secretary 
of  the  Interior,  be  paid  to  the  legal  representatives  of  said  pensioner*  . 
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It  is  clear  from  the  language  of  said  provision,  and  it  has  so  been 
held  by  this  Department  and  by  the  Attorney-General  of  the  United 
States  (3  P.  D.,  430),  that  it  would  have  no  application  except  in  those 
cases  were  the  pensioner  died  subsequent  to  the  passage  of  said  act. 
Since  the  pensioner  in  the  present  case  is  shown  to  have  died  long 
prior  to  the  passage  of  said  act,  it  is  manifest  that  this  appellant  would 
have  no  title  to  the  accrued  pension  due  on  his  certificate  even  were 
said  provision  still  in  force. 

In  view  of  the  foregoing  the  Department  is  of  the  opinion  that  the 
action  from  which  this  appeal  was  taken  was  clearly  without  error, 
and  it  is  affirmed  accordingly. 


SERVICE— SECTION  4701  OF  THE  REVISED  STATUTES  AND  ACT  OP  JUNE 

«7,  isoo-discharge-disbandment. 
Adam  Kohler. 

Soldier  enlisted  April  3,  1865,  and  was  honorably  discharged  with  his  company  by 
reason  of  expiration  of  service  June  25,  1866,  but  said  organization  to  which  he 
belonged  was  not  disbanded  until  July  14,  1865. 

Held:  That  under  the  provisions  of  section  4701  of  the  Revised  Statutes  the  period 
of  his  pensionaVjle  service  was  extended  to  July  14,  1865,  and  the  rejection  of 
his  invalid  claim  under  the  act  of  June  27,  1890,  on  the  ground  that  he  did  not 
serve  ninety  days  in  the  United  States  service  was  error. 

AmMajit  Secretary  1^\  Z.  Campbell  to  the  Commissioner  of  Pen^ions^ 

July  m,  1902. 

Adam  Kohler,  late  private  in  Company  G,  One  hundred  and  third 
Pennsylvania  Infantry,  appealed  September  11, 1901,  from  the  Bureau 
action  of  February  1,  1893,  rejecting  his  invalid  claim.  No.  999178, 
filed  February  24,  1891,  on  the  ground  that  he  did  not  serve  ninety . 
days  in  the  United  States  sendee. 

Claimant  contends  that  while  he  was  discharged  with  his  company, 
they  were  not  paid  off  or  disbanded  until  July  13,  1865,  and  that 
according  to  section  4701  of  the  Revised  Statutes  his  service  did  not 
terminate  until  the  disbandment  of  the  company. 

Section  4701,  Revised  Statutes,  provides  that — 

The  period  of  service  of  all  i>er8ons  entitled  to  the  benefits  of  the  i)enflion  laws,  or 
on  account  of  whose  death  any  person  may  become  entitled  to  a  pension,  shall  be 
construed  to  extend  to  the  time  of  disbanding  the  organization  to  which  such 
person  belonged,  or  until  their  actual  discharge  for  other  cause  than  the  expiration 
of  the  Ber\ace  of  such  organization. 

It  appears  from  the  record  of  the  War  Department  that  soldier 
enlisted  April  3,  1865,  and  was  honorably  dischai'ged  with  his  com- 
pany by  reason  of  expiration  of  service  June  25, 1865,  but  said  organ- 
ization to  which  he  belonged  was  not  disbanded  until  July  14,  1865. 
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Under  the  provisions  of  section  4701  of  the  Revised  Statutes  the 
period  of  his  pensionable  service  was  extended  to  July  14,  1865,  the 
time  of  the  disbanding  of  the  organization  to  which  he  belonged,  and 
the  rejection  of  his  invalid  claim  under  the  act  of  June  27,  1890,  on 
the  ground  that  he  did  not  serve  ninety  days  in  the  United  States  serv- 
ice was  error. 

The  Bureau  report  in  the  case  of  April  25,  1902,  stated  that — 

A  report  from  the  War  Department  in  certificate  984173,  Jefferson  Freeman 
Thomas,  Company  One  hundred  and  third  Pennsylvania  Infantry,  states  that  the  regi- 
ment was  paid  and  disbanded  July  14,  1865,  at  Harrisbuig,  Pa. 

In  certificate  975136,  Thomas  B.  May,  same  company  and  r^ment,  it  is  stated  in  a 
report  from  the  Auditor  of  the  War  Department  that  "it  is  presumed  by  this  office 
that  the  company  was  disbanded  when  last  paid,  July  12,  1865." 

A  report  from  War  Department  in  certificate  898058,  George  W.  Hill,  ntaten  that 
the  regiment  was  finally  paid  and  disbanded  July  14,  1865,  and  the  same  statement 
appears  in  case  certificate  915378,  Daniel  C.  Baker. 

None  of  the  reports  mentioned  furnish  any  information  as  to  the  whereabouts  of 
the  soldier  or  the  nature  of  duties  performed,  if  any,  after  date  of  muster  out  and 
prior  to  disbandment  of  regiment. 

A  recent  report  from  the  War  Department  in  another  case  states  that  the  records 
afford  no  information  relative  to  the  presence  or  absence  of  the  soldier  between  the 
date  of  muster  out  and  the  date  of  disbandment  of  the  organization,  and  adds: 

**It  may  be  stated  that  as  the  records  of  a  company  are  closed  on  the  date  of  its 
muster  out  of  service,  the  records  do  not  usually  afford  any  information  b»  to  the 
personnel  of  the  organization  after  that  date." 

Thus,  while  it  may  be  regarded  as  settled  by  numerous  departmental  decisions 
that  in  a  general  sense  the  provisions  of  section  4701  apply  to  claims  under  the  act 
of  June  27,  1890,  it  is  still  a  matter  of  some  uncertainty  whether  it  must  neceasarily 
be  assiuned  that  the  soldier  was,  during  the  i)eriod  between  his  muster  out  and  the 
disbandment  of  the  organization,  rendering  such  service  as  is  contemplatetl  by 
act  of  June  27, 1890,  as  defined  in  decision  in  the  case  of  John  R.  Trout,  Volume  XI, 
page  435.  Shall  it  be  presumed  that  he  was  rendering  such  8er\'ice  or  shall  inquir\' 
be  made  in  each  case  to  determine  where  the  soldier  was  and  what  he  was  doing^ 
after  he  was  mustered  out? 

•  It  is  certain  that  the  soldiers  were  in  a  degree  at  les^t  released  from  military  con- 
trol as  soon  as  mustered  out,  though  still  awaiting  final  payment,  and  in  some  (*a8e» 
soldiers  went  to  their  homes  and  remained  until  the  day  for  payment  arrived. 

For  the  reasons  indicated  it  is  desired  that  the  Department  determine  definitely 
whether  in  ca4»es  such  as  the  one  now  under  consideration  the  proper  course  is  to 
seek  evidence  as  to  where  the  soldier  was  and  what  doing  after  muster  out. 

In  rospon.se  to  the  foregoing  inquiry  the  Department  is  clearly  of 
the  opinion  that  in  view  of  the  plain  and  explicit  language  of  said  sec- 
tion 47ol  it  becomes  immaterial  to  inquire  whether  claimant  was 
present  or  absent  from  his  organization  after  the  muster  out  of  the 
same  for  the  purpose  of  determining  the  length  of  his  pensionable 
service  under  the  act  of  June  27,  1890,  or  the  act  of  May  9,  19(X>. 
Said  acts  are  to  be  construed  in  connection  with  section  4701,  in  pari 
materia,  as  if  said  section  had  been  reenacted  and  embraced  in  said 
acts  of  1890  and  1900.     (Adolph  Bernstine,  7  P.  1).,  229.) 

Section  4701  was  not  considered  or  discussed  in  the  case  of  John  R. 
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Trout  (11  P.  D.,  435),  as  the  question  of  the  disbandment  of  the 
organization  to  which  that  claimant  belonged  was  not  involved,  the 
only  question  being  whether  soldier  served  between  the  date  of  his 
enlistment  and  muster  out. 
The  statement  in  the  Trout  case  that — 

A  man  voluntarily  absent  from  his  command  without  leave,  or  with  leave  for 
purposes  of  his  own  business  or  pleasure,  was  not  serving  his  country  during  the 
time  of  such  absence — 

while  applicable  to  the  facts  in  that  case,  would  not  be  applicable  to 
a  case  of  a  soldier's  constructive  or  pensionable  service  after  being 
mustered  out  by  reason  of  the  ^'expiration  of  the  service"  of  the 
organization  to  which  he  belonged  and  prior  to  the  ''time  of  disband- 
ment of  the  organization  to  which  such  person  belonged." 

There  is,  therefore,  no  conflict  between  the  holding  of  the  Depart- 
ment in  the  ptresent  case  and  the  Trout  case,  above  cited. 

So,  also,  there  should  be  no  confusion  of  "  line  of  duty  "  with  "serv- 
ice" in  this  class  of  cases  under  the  acts  of  June  27,  1890,  and  May  9, 
1900.  A  soldier  may  be  outside  the  line  of  duty,  as  that  term  is  under- 
stood in  the  pension  laws,  and  still  be  in  the  service  within  the  mean- 
ing of  the  acts  of  June  27,  1890,  May  9,  1900,  and  the  express  terms 
of  section  4701.  On  the  other  hand,  he  may  b}"  temporary  absence  or 
desertion  so  place  himself  outside  the  line  of  duty  as  to  disassociate 
himself  from  the  service  for  pensionable  purposes,  as  in  the  case  of 
Obediah  P.  Hankinson  (7  P.  D.,  227,  and  9  P.  D.,  292);  Philip  E.  Ryan 
(9  P.  D.,  289);  Basil  T.  Ridge  way  (Ibid.,  300). 

Claimant  in  the  case  under  consideration  could  not  have  been  pun- 
ished for  desertion  subsequent  to  the  date  of  receiving  his  discharge, 
although  he  would,  for  pensionable  purposes,  be  deemed  to  be  in  serv- 
ice up  to  the  date  of  the  disbandment  of  his  organization. 
•  If,  however,  he  had  voluntarily  absented  himself  from  his  command 
after  his  discharge,  he  would  not  be  regarded  in  line  of  duty  so  as  to 
entitle  him  to  a  pension  under  the  general  law  for  disease  contracted 
or  injury  received  subsequent  to  his  discharge  and  prior  to  the  disband- 
ment of  his  organization,  although  still  in  the  service  under  section 
4701  of  the  Revised  Statutes.  But  if,  after  receiving  his  discharge,  he 
continued  with  his  command  up  to  the  dat<^  of  their  disbandment,  he 
would  be  pensionable  under  the  general  law  for  disease  contracted  or 
injury  received  in  line  of  duty  subsequent  to  discharge  and  prior  to 
disbandment  of  his  organization,  as  was  held  in  the  case  of  William  M. 
Guy  (7  P.  D.,  484),  following  the  decision  in  the  case  of  George  W.  Hill 
(Ibid.,  236). 

In  the  case  last  above  cited  HilFs  service  was  in  the  same  organiza- 
tion (One  hundred  and  third  Pennsylvania  Infantry)  as  claimant's. 
He  enlisted  and  was  discharged  on  the  same  date  as  claimant,  and  fol- 
lowing the  decision  in  his  case  (7  P.  D.,  235)  May  19,  1894,  and  upon 
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a  further  report  of  the  War  Department  showing  that  said  organiza- 
tion was  disbanded  July  14,  1866,  he  was  pensioned  by  Bureau  action 
of  November  6,  1895,  under  the  act  of  June  27,  1890,  as  appears  from 
an  examination  of  the  papers  in  that  case. 

So,  also,  Jefferson  Freeman,  of  the  same  regiment,  who  enlisted 
March  31,  1865,  and  was  mustered  out  with  his  company  June  25, 
1865,  was  pensioned  by  Bureau  action  of  June  14,  1899,  under  the  act 
of  June  27,  1890,  certificate  No.  984178,  although  his  service  from 
enlistment  to  muster  out  was  less  than  ninety  days. 

Thomas  B.  May,  of  same  company  and  regiment,  enlisted  and  was 
mustered  out  on  same  date  as  Freeman.  He  was  pensioned  by  Bureau 
action  of  December  1,  1898,  under  said  act  of  June  27,  1890,  certifi- 
cate No.  975136. 

Daniel  C.  Baker,  of  the  same  company  and  regiment,  enlisted  March 
29,  1865,  and  was  mustered  out  with  his  co'rapany  June  25, 1865.  His 
claim  under  the  act  of  June  27,  1890,  was  rejected  by  Bureau  action 
of  October  17,  1892,  on  the  ground  that  he  served  less  than  ninety 
days.  From  that  action  the  claimant  appealed,  and  the  Department, 
after  referring  to  section  4701  of  the  Revised  Statutes  and  citing  the 
departmental  decision  in  the  case  of  George  W.  Hill  (mfj/ra),  reversed 
the  Bureau  action,  and  claimant  was  pensioned  under  the  act  of  June 
27,  1890,  by  Bureau  action  September  3,  1896. 

In  the  case  under  consideration  the  facts  as  to  enlistment,  discharge, 
and  disbandment  being  substantially  the  same  as  in  the  former  case^ 
above  referred  to,  and  the  law  applicable  to  his  case  having  remained 
unchanged,  the  Bureau  action  in  his  case  so  far  as  it  related  to  the 
term  of  his  service  should  have  been  the  same. 

So  far  as  claimant's  title  to  pension  under  the  act  of  June  27,  189C>, 
depended  upon  length  of  service,  it  does  not  depend  upon  the  question 
whether  he  was  present  or  absent  from  his  organization  after  he 
received  his  discharge.  It  appears  that  the  regiment  was  mustered 
out  of  service  at  Newbern,  N.  C,  June  25,  1866,  and  was  disbanded 
at  Harrisburg,  Pa.,  July  14,  1865.  If,  instead  of  accompanying  his 
regiment  to  Harrisburg,  he  had  remained  at  Newbern  after  receiving 
his  discharge,  his  term  of  service,  for  pensionable  purposes,  would 
have  been  in  no  manner  affected.  It  therefore  becomes  immaterial 
in  cases  under  the  act  of  June  27,  1890,  or  the  act  of  May  9,  1900,  to 
inquire  into  or  require  proof  of  claimant's  whereabouts  after  discharge 
and  prior  to  the  disbandment  of  the  organizations  where  they  were 
discharged  by  reason  of  the  expiration  of  their  service.  Their  sen'ices 
in  such  cases  are  presumed  to  be  in  the  war  of  the  rebellion  within 
the  meaning  of  said  acts,  where  their  enlistments  were  in  or  for  the 
war  of  the  rel)ellion. 

As  claimant  served  more  than  ninety  days  in  the  war  of  the  rebel- 
lion, the  action  a\)pealed  from  is  reversed. 
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pr^vctice~appeal,-birt.e  2  of  rules  of  practice-division  of 
pension,  act  of  march  8,  1800. 

Minerva  C.  Scott  v.  Samuel  Scott. 

1.  The  appeal  in  this  case  assigns  no  specific  error  on  the  part  of  the  Bureau  in  the 

allowance  of  the  claim  for  division  of  pension,  as  required  by  rule  2  of  Practice, 
but  as  an  examination  of  the  evidence  fails  to  disclose  any  error  in  the  Bureau 
action  appealed  from,  the  same  is  affirmed. 

2.  Good  practice,  as  well  as  a  proper  regard  for  the  rights  of  the  appellees,  in  cases 

under  the  act  of  March  3,  1899,  requires  a  strict  compliance  with  said  rule  2  on 
the  part  of  appellants,  and  in  future  a  failure  on  the  part  of  the  appellants  to 
comply  with  said  rule  will  be  deemed  sufficient  reason  for  dismissing  their 
appeals. 

Assistant  SecretaTxj  F.  L.  Campbell  to  the  Coinmissioner' of  Pensions^ 

Jxdy  12,  1902. 

Samuel  Scott,  late  a  private  in  Company  E,  Eighty-ninth  Ohio  Vol- 
unteer Infantry,  and  a  pensioner  at  $17  per  month  under  certificate 
No.  488652,  appealed  May  13,  1902,  from  the  Bureau  action  of  May 
10,  1900,  allowing  the  claim  of  Minerva  C.  Scott,  filed  September  14, 
1899,  for  division  of  pension  under  the  first  proviso  of  the  act  of 
March  3,  1899. 

Pensioner's  appeal  is  as  follows: 

In  reference  to  my  claim,  certificate  No.  488652,  would  ask  an  appeal  from  the 
action  of  the  Commissioner  of  Pensions  wherein  Minerva  C.  Scott,  my  wife,  was 
allowed  one-half  of  my  pension  on  the  10th  day  of  May,  1900,  baaing  desertion  as 
grounds  for  her  action. 

This  appeal  assigns  no  error  on  the  part  of  the  Bureau,  nor  does  it 
indicate  the  ground  on  which  pensioner  bases  his  appeal,  and  fails  to 
conform  to  rule  2  of  Practice,  which  provides  that — 

The  appeal  must  be  filed  with  the  Secretary,  and  should  point  out  specifically  the 
mistake  or  error  of  fact  or  of  law  in  the  decision,  judgment,  or  order  complained  of. 

Good  practice  as  well  as  justice  and  fairness  to  the  appellee  requires 
a  strict  compliance  with  the  requirements  of  said  rule  in  cases  under 
the  act  of  March  3,  1899. 

Rule  14  of  Practice  requires  appeals  in  this  class  of  cases  to  be  served 
upon  the  appellees,  that  they  may  be  advised  of  the  reason  or  reasons 
for  which  the  Bureau  action  is  sought  to  be  reversed  or  modified,  in 
order  that  they  may  answer  the  contention  of  appellants. 

The  service  of  such  an  appeal  as  is  filed  in  this  case  upon  the  appellee 
would  convey  no  information  to  her  as  to  the  grounds  on  which  he 
based  his  appeal. 

Under  rule  15  of  Rules  of  Practice,  appeals  in  this  class  of  cases 
operate  as  a  supersedeas,  and  suspend  payment  of  the  one-half  of  the 
pension  in  controversy;  and  it  is  therefore  important  that  the  appeal 
should  not  be  vague  or  indefinite,  but  should  conform  to  the  rule  of 
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practice  and  advise  the  opposite  party  of  the  grounds  on  which  relief 
is  sought. 

In  the  present  case  no  reason  appears  for  reversing  said  Bureau 
action  for  any  cause. 

It  appears  from  an  examination  of  the  papers  in  the  case  that  pen- 
sioner's contention  before  the  Bureau  was  that  claimant  deserted  him; 
that  they  were  living  in  Illinois,  in  1895,  when,  by  an  amicable  arrange- 
ment, it  was  agreed  that  he  was  to  return  to  Adams  County,  Ohio,  and 
that  she  was  to  join  him  there  with  the  children  later;  that  instead  of 
so  doing  she  removed  to  Nebraska  and  has  refused  to  return  to  him  a.< 
promised  in  1895;  that  he  was  ready  and  willing  to  furnish  transporta- 
tion for  her  to  come  to  him  in  Ohio  at  all  times,  but  had  not  heard 
from  her  for  3'^ears. 

Claimant  contended  that  pensioner  abandoned  her  and  his  family-  of 
seven  children,  one  of  whom  was  a  helpless  cripple,  in  Nebraska,  in 
1894,  and  that  she  subsequently  followed  him  to  Bradford,  III.,  hav- 
ing discovered  his  whereabouts  through  the  pension  agency  at  Des 
Moines,  Iowa;  that  soon  after,  and  about  April  1,  1895,  his  sister  fur- 
nished him  money  to  go  to  Ohio,  since  which  time  she  has  received  no 
contribution  or  support  from  him,  although  the  agreement  was,  when 
he  last  left  her,  that  he  would  send  her  money  to  come  to  Ohio;  that 
instead  of  so  doing  he  committed  adultery  with  one  Del  Moore,  by 
whom  he  has  had  two  illegitimate  children,  and  that  he  was  convicted 
of  adultery  in  Adams  County,  Ohio,  October,  1898. 

Claimant  has  filed  with  her  answer  to  pensioner's  appeal  a  letter, 
which  appears  to  have  been  written  by  him  to  his  son,  January  5, 
1899,  in  which  he  admits  that  he  was  convicted  of  adultery. 

The  prosecuting  attorney  of  Adams  County,  Ohio,  has  also  certified 
to  said  conviction  of  pensioner. 

In  view  of  this  fact  claimant's  refusal  to  come  to  him  in  Ohio,  even 
if  he  had  offered  her  a  home,  would  be  legally  justified,  and  her 
alleged  desertion  of  him  in  1895  would  become  immaterial,  and  the 
action  appealed  from  in  this  case  is  affirmed. 

In  future,  appeals  in  cases  of  this  class  under  the  act  of  March  3, 
1899,  will  be  required  to  conform  to  rule  2,  Rules  of  Practice,  and  a 
nonobservance  of  said  rule  by  appellants  will  be  cause  for  dismissal  of 

their  appeals. 

t 

DIVISION  OP  PENSION,  ACT  OF  MARCH  8,  1899-DESERTION— DOMICILE. 

loNA  A.  Pierce  v,  Chester  Pierce. 

1.  The  refusal  of  the  wife  to  follow  her  husband,  who  had  deserted  her,  to  another 
State  and  leave  her  home  upon  the  mere  offer  of  her  husband  to  provide  a  home 
for  her  does  not  necc^ssarily  constitute  her  the  deserter.  Schouler's  Dome««tic 
Relations  (3d  ed.,  par.  38);  Gleason  t;.  Gleason  (4  Wis.,  64);  Bishop  r.  Bishop 
(30  Pa.  St.,  412);  Hardenberger  r.  Hardenbeiyer  (14  Cal.,  654);  Powell  r.  Powell 
(29  Vt.,  l4vS);  Phelan  v.  Phelan  (lio  111.  App.,  611,  aijjcl  136^  J11^J^^q[^ 
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2.  The  desertion  of  the  husband  entitled  the  wife  to  her  own  domicile.    Moffatt  v, 
Moffatt(5Cal.,  281). 

Assistant  Secretai^y  F.  L.  Camphdl  to  the  Ccnnmissimier  of  Pensions^ 

Jxdy  12,  1902. 

Chester  Pierce,  late  private,  Company  B,  Ninth  Indiana  Infan- 
try, and  pensioner  at  $24  per  month  under  certificate  No.  11519, 
appealed  May  19, 1902,  from  the  Bureau  action  of  November  25, 1901, 
allowing  his  wife's  claim  for  division  of  his  pension,  filed  February  7, 
1901,  under  the  act  of  March  3,  1899,  and  holding  that  pensioner 
deserted  claimant,  his  lawful  wife,  who  was  a  person  of  good  moral 
character  and  in  necessitous  circumstances. 

Pensioner  contends,  in  brief,  that  his  wife  is  responsible  for  their 
separation  and  that  she  has  refused  to  live  with  him,  although  he  has 
oifered  her  a  home  and  refers  to  her  letter  of  June  20,  1900,  in  which 
ishe  acknowleges  that  she  ordered  him  to  leave  her  home. 

There  is  no  letter  from  claimant  of  that  date  on  file,  and  pensioner 
doubtless  intended  to  refer  to  her  letter  of  January  11,  1900,  which 
will  })e  hereafter  referred  to. 

Claimant  in  her  answer  to  said  appeal,  filed  May  26,  1902,  contends 
that  the  Bureau  action  appealed  from  was  fully  justified  by  the  evi- 
dence, that  pensioner  is  not  a  reliable  witness,  and  that  if  he  has  any 
letter  of  hers  in  which  she  acknowledged  that  she  ordered  him  to 
leave  home,  it  is  a  forgery. 

Claimant  and  pensioner  were  married  at  Coloma,  Mich.,  December 
!20, 18«6,  and  separated  about  June  6, 1887,  since  which  time  they  have 
not  lived  together,  and  the  evidence  shows  that  pensioner  has  not  since 
oiontributed  to  her  support. 

Since  said  separation  claimant  has  continued  to  live  at  Coloma,  Ber- 
rien County,  Mich.,  and  pensioner  first  resided  for  a  short  time  at 
Bangor,  Mich.,  and  in  the  spring  of  1888  he  went  to  Chicago,  and  in 
the  fall  of  1888  went  to  Kansas.  The  next  summer  he  spent  in  Colo- 
i-ado  and  Nebraska,  and  in  the  fall  went  to  California,  and  is  now 
residing  in  Los  Angeles,  in  that  State. 

Pensioner  testifies  that  during  his  absence  from  claimant  he  has  fre- 
quently sent  her  money,  and  that  he  has  solicited  her  to  join  him  in 
California  and  that  she  has  refused;  that  he  was  compelled  to  leave 
her  because  of  his  alleged  religious  views,  and  that  he  is  the  victim  of 
religious  persecution  at  the  hands  of  claimant's  relatives  and  friends; 
that  she  ordered  him  out  of  her  house,  carried  his  valises  to  the  street, 
and  told  him  never  to  come  back;  that  she  has  a  home  and  is  not  in 
necessitous  circumstances. 

Claimant  denies  that  she  ordered  or  requested  her  said  husband  to 
leave  her  or  that  he  had  any  just  grounds  for  leaving  her;  denies  that 
he  has  sent  her  money,  except  %b  received  October  25,  1899,  or  in  any 
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manner  contributed  to  her  support  since  he  left  her  in  June,  1887; 
denies  that  she  has  refused  to  live  with  him,  or  that  he  has  ever  offered 
her  a  home  until  after  her  application  for  one-half  of  his  pension,^  and 
alleges  that  his  offer  of  a  home  was  not  made  in  good  faith;  that  the 
$5  she  received  from  him  in  1899  she  credited  him  on  account  for 
money  he  had  borrowed  of  her. 

Pensioner  admits  that  he  was  remarried  at  San  Diego,  Ckl.,  189*'>; 
that  he  had  received  a  letter  from  his  stepdaughter,  Nellie  Beyea, 
stating  that  her  mother,  the  claimant,  was  dead. 

Nellie  Beyea  testified  November  28, 1899,  that  she  had  never  written 
such  a  letter;  that  she  had  never  written  pensioner  any  letter,  and  had 
never  corresponded  with  him. 

Pensioner  in  a  letter  to  claimant  October  16,  1899,  stated  that — 

The  letter  I  received  in  January,  1892,  telling  me  you  were  dead  was  in  a  woman's 
handwriting,  but  I  fear  it  would  be  too  much  for  you  at  this  time  to  tell  you  the 
name  that  was  signed  to  it,  but  I  think  now  that  the  letter  and  the  name  was  )M>th 
forged. 

Claimant  agrees  with  pensioner  that  the  alleged  letter  was  a  forgery, 
and  expresses  the  opinion  that  pensioner  was  the  forger.  In  suppoit  of 
this  contention  she  filed  a  letter  received  by  the  postmaster  at  Coloma, 
of  which  the  following  is  a  copy: 

San  Dibgo,  Oal.,  October  JS,  1899, 
Mr.  Postmaster. 

Dear  Sir:  Will  you  please  inform  me  by  return  mail  if  there  is  a  lady  li\-ing  in 
Coloma  by  the  name  of  Ionia  A.  Pierce,  and  has  she  lived  there  all  of  the  time  sincv 
1891,  and  can  you  send  me  the  name  and  address  of  her  husband,  and  oblige. 

Yours, 

P.  C.  Goodaile. 

Claimant  states  that  pensioner's  name  is  Chester  Goodial  Pierce,  and 
that  he  has  in  said  letter  transposed  his  name;  that  she  had  said  letter 
answered,  when  she  received  in  reply  his  letter  of  October  16,  ISi^H, 
inclosing  her  $5,  and  that  this  was  the  first  money  she  had  received 
from  him  since  their  separation  and  the  only  contribution  she  has 
received  from  him. 

Pensioner  on  November  8, 1899,  filed  a  copy  of  his  letter  of  Octol>er 
16,  1899,  and  claimant's  reply  thereto,  as  evidence  of  his  contribution 
to  her  support,  and  alleged,  November  1,  1899,  in  a  communication  to 
the  Bureau,  that  he  had  repeatedly  sent  her  mone}^  as  much  as  he 
could,  and  that  claimant's  statement  that  the  $5  was  the  first  that  she 
had  received  was  untrue. 

In  view  of  the  fact  that  pensioner  in  his  letter  of  October  16,  189i^ 
stated  that  the  last  letter  he  had  received  from  her  vf^s  in  the  fall  of 
1891,  and  that  he  has  supposed  her  dead  since  1892,  it  is  unreasonahle 
to  believe  that  he  contributed  to  her  support  subsequent  to  1892  and 
prior  to  Octol)er  16,  1899.  He  admits  that  his  full  name  is  Chester 
G.  Pierce,  and  he  so  signs  his  name  in  the  letters  to  his  wife.     The 
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letter  to  the  postmaster  at  Coloma,  October  13,  1899,  signed  "P.  C. 
Goodaile,"  appears  to  be  in  the  handwriting  of  pensioner. 

Dr.  Baker  further  testified  in  an  affidavit  November  12,  1901,  as 
follows: 

Said  Chester  G.  Pierce  was  a  religious  fanatic  and  placarded  his  house  and  fence 
where  he  lived  with  scriptural  texts,  at  the  same  time  running  accounts  at  the  store 
which  he  never  paid.  He  got  the  reputation  here  of  being  a  liar  and  a  hypocrite, 
too  lazy  to  assist  his  wife  in  making  a  living.  He  had  so  many  enemies  here  that  it 
got  uncomfortable  for  him  and  he  left,  making  the  excuse  that  he  did  not  want  to 
use  his  pension  in  support  of  his  wife's  children,  the  offspring  of  a  former  marriage. 
I  met  Pierce  at  Bangor,  Mich.,  a  few  days  after  he  left  his  wife,  and  that  was  the 
explanation  he  w^as  making. 

Mrs.  Pierce,  the  claimant,  has  lived  in  Coloma  a  great  many  years  and  has  always 
borne  a  splendid  reputation,  honest,  upright,  virtuous,  and  truthful;  has  hosts  of 
friends  who  synapathize  with  her  in  her  hard-working  effort  to  make  a  living.  Pierce 
left  her  after  she  had  given  birth  to  a  deformed  child  which  luckily  died.  He  left 
before  she  had  fully  recovered  from  confinement. 

Other  witnesses  testify'  to  pensioner's  unjustifiable  abandonment  of 
claimant,  and  her  good  character  and  necessitous  circumstances. 

Almon  J.  Baker,  the  supervisor,  testified  November  15,  1901,  that 
claimant's  property  was  assessed  at  )J200,  under  a  law  which  required 
the  property  to  be  assessed  at  the  full  cash  value,  and  that  this  was  the 
only  property  she  owned. 

Claimant,  however,  estimated  the  value  of  her  said  property  at  ^00 
in  1899,  at  which  time  she  also  had  $200  left  her  by  her  mother,  on 
which  she  received  the  interest  of  $10  per  annum;  that  aside  from  the 
above  she  had  no  other  property. 

Pensioner  at  date  of  his  last  medical  examination,  in  1892,  was  50 
years  of  age;  height,  5  feet  9i  inches ;  weight,  180  pounds. 

His  general  condition  was  reported  fair  and  he  was  shown  not  to  be 
wholly  incapacitated  for  manual  labor.  He  receives  an  annual  income 
of  $288  from  his  pension  on  account  of  gunshot  wound  of  face. 

In  view  of  the  foregoing  facts  the  Department  is  of  the  opinion  that 
the  evidence  shows  that  soldier  deserted  claimant  in  1887,  and  has 
ever  since  failed  to  contribute  to  her  support,  and  that  she  is  in 
necessitous  circumstances  within  the  meaning  of  the  act  of  March  3, 
1899. 

The  only  remaining  question  to  be  considered  is  claimant's  alleged 
refusal  to  accept  pensioner's  offer  to  live  with  him  in  California. 

The  evidence  on  this  point  is  the  alleged  correspondence  of  the  par- 
ties and  claimant's  testimony. 

Pensioner's  offer  to  resume  the  susi)ended  relation  appears  in  his 
letter  to  claimant  written  from  San  Diego,  Cal.,  January  2,  1900,  in 
which,  after  claiming  that  a  divorce  w^as  the  best  thing  for  him  under 
the  circumstances,  he  stated  as  follows: 

In  the  last  two  or  three  letters  I  have  tried  to  find  out  whether  you  intended  to  live 
with  me  or  not,  but  you  have  evaded  the  answer,  but  I  don't  know  what  purpo.se  you 
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have  in  doing  so.  Now,  I  have  the  perfect  right  by  law  to  demand  an  answer  to  my 
question,  Will  you  come  with  me  where  I  am  and  live  with  me?  I  want  an  answer, 
yes  or  no.     Your  silence  will  mean  no. 

To  ttiis  letter  claimant  replied  January  11, 1900,  and  after  referring 
to  the  circumstances  under  which  he  left  her  and  her  failure  to  hear 
from  him  for  eight  years,  and  his  continued  absence,  closed  her  letter 
as  follows: 

I  could  not  leave  my  girls  here  and  come  out  there.  I  think  it  would  be  best  to 
live  in  Coloma. 

On  January  23,  1900,  she  further  wrote  him  as  follows: 

I  am  ready  and  willing  to  live  with  you  at  any  time  if  you  will  come  here,  for  I 
can  not  come  there,  as  I  have  my  girls  to  take  care  of  and  my  property  too.     I  think 
if  we  try  we  can  live  together  all  right.     Write  soon  and  let  me  know. 
Your  true  wife, 

lONA  A.  PlEBCE. 

Pensioner  has  failed  to  file  a  copy  of  his  reply  to  this  last  letter,  and 
so  far  as  shown  by  him  the  correspondence  ended  with  elaimant^s  letter. 

Claimant  testifies  that  she  has  never  refused  to  live  with  her  hus- 
band, and  has  always  been  ready  and  willing  to  resume  her  marital 
relations  with  him  if  he  would  return  to  her. 

While  the  law  recognizes  the  right  of  the  husband  to  fix  the  domi- 
cile, and  requires  the  wife  to  follow  the  husband  under  penalty  of  being 
considered  the  deserter,  yet  he  can  not  exercise  this  power  arbitrarily, 
but  with  reason  and  discretion.  He  is,  therefore,  required  to  show 
reasonable  cause  why  his  wife  should  follow  him  when  he  changes  hh 
abode. 

Pensioner's  contention  that  his  wife  is  responsible  for  their  separa- 
tion and  that  she  has  refused  to  live  with  him,  without  legal  justifica- 
tion, is  not  sustained  bj-  the  evidence  in  the  case. 

The  refusal  of  the  wife  to  follow  her  husband,  who  has  deserted  her, 
to  another  State,  and  leave  her  home  upon  the  mere  offer  of  her  hu^- 
band  to  provide  a  home  for  her,  does  not  necessarily  constitute  her 
the  deserter.  Schouler's  Domestic  Relations  (3d  Eki.,  par.  38);  Glea- 
son  i\  Gleason  (4  Wis.,  64);  Bishop  v.  Bishop  (30  Pa.  St.,  412);  Har- 
denberger  v.  Hardenberger  (14  Cal.,  654);  Powell  v.  Powell  (29  Vt., 
148);  Phelan  r.  Phelan  (35  111.  App.,  511;  aflirmed  in  135  111.,  445). 

The  desertion  of  the  husband  entitles  the  wife  to  her  own  domicile, 
Moffatt  V.  Moffatt  (5  Cal.,  281). 

The  evidence  in  this  case  shows  that  the  only  legal  domicile,  the  true 
fixed  and  permanent  home  of  pensioner  and  claimant  wa«  at  Coloma, 
Mich. 

From  this  home  he  deserted  and  has  since  lived  in  five  different 
States.  He  was  illegally  married  in  San  Diego,  Cal.,  in  1896,  accord- 
ing to  his  own  admission;  his  attempt  to  establish  a  home  there  was 
evidently  a  failure,  as  he  admits  that  he  has  secured  a  degree  of  nullity 
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from  the  woman  to  whom  he  was  then  married,  and  he  is  now  living 
at  Los  Angeles,  Cal.  It  does  not  appear  that  he  has  any  house  or 
home  there  to  oflPer  to  his  wife  in  exchange  for  the  one  he  asks  her  to 
surrender,  nor  does  it  appear  that  his  invitation  was  made  in  good 
faith,  or  with  the  desire  or  expectation  that  it  would  be  accepted. 

In  the  case  of  Hardenberger  (14  Cal. ,  654),  heretofore  cited,  the  hus- 
band sought  to  obtain  a  divorce  from  his  wife  because  she  declined  to 
leave  their  home  in  New  Jerse}^  and  join  him  in  California  upon  his 
request;  and  the  court  said: 

We  think  the  circumetances  were  Bufficient  to  authorize  the  defendant  (the  wife) 
to  regard  any  propoeition  for  her  removal  as  a  proposal  addressed  merely  to  her  dis- 
cretion, and  which  she  could  reject  without  incurring  the  penalty  or  even  suspicion 
of  desertion — 

and  the  husband's  application  for  divorce,  based  on  said  alleged  deser- 
tion, was  denied. 

In  that  case  the  original  separation  had  been  amicable;  the  husband 
was  not  in  fault. 

In  the  case  under  consideration  the  husband  is  the  party  in  fault;  he 
is  the  deserter.  His  legal  duty  is  to  rejoin  his  wife,  and  having 
deserted  her  he  can  not  now  by  offering  her  a  home  (which  he  does  not 
appear  to  possess)  constitute  her  the  deserter  because  of  her  refusal  to 
follow  him. 

As  stated  by  Schouler  on  Domestic  Relations  (3d  ed.,  par.  38): 

A  husband  would  not  be  permitted  to  remove  his  wife  to  some  remote  and  unde- 
sirable place  for  the  purpose  of  punishing  or  tormenting  her,  or  so  as  to  compel  her 
to  stay  alone  where  he  did  not  mean  to  reside  himself;  for  this  would  not  be  fixing 
the  matrimonial  domicile  with  honest  intent.  Nay,  more,  there  are  several  recent 
decisions  in  this  country  which  point  to  an  obligation  on  the  husband's  part  to  show 
reasonable  cause  why  his  wife  should  follow  him  when  he  changes  his  abode. 

Without  further  discussion  of  this  case  it  is  sufficient  to  say  that  no 
reason  appears  for  reversing  the  action  appealed  from,  and  it  is  accord- 
ingly affirmed. 

MARRIAGK—IMPICDIMEXT— EVIDENCE. 

Rebecca  J.  Fisher  (widow). 

The  only  evidence  of  a  prior  marriage  of  claimant  or  soldier  is  the  statement  of  the 
former  coupled  with  the  statement  that  the  first  husband  and  wife  died  years 
before  the  second  marriage,  but  that  it  was  impossible  for  her  at  that  late  date 
to  furnish  further  evidence  as  to  that  fact. 

Heldj  That  claimant  having  proved  the  fact  of  her  marriage  to  the  soldier  according 
to  the  laws  of  Texas,  where  said  marriage  was  celebrated  and  where  the  parties 
resided  at  the  time  the  right  to  pension  accrued,  and  having  cohabited  with  sol- 
dier as  his  wife  from  the  date  of  said  marriage  to  the  date  of  his  death,  ten  years 
thereafter,  her  pensionable  status  waa  established,  as  the  mere  presumption  tf 
life  of  a  prior  husband  or  wife  can  not  prevail  against  the  presumption  of  the 
innocence  of  the  parties  who  enter  the  marriage  relation  according  to  legal  forms. 
(Esther  A.  Palmer,  11  P.  D.,  320.)  ^  ^  , 
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Assistant  Secretary  F.  Z.  Campbell  to  the  Commissioner  of  Pen^iom^ 

July  12,  1902. 

Rebecca  J.,  as  widow  of  Michael  Fisher,  formerly  second  lieutenant 
Company  B,  Third  Illinois  Volunteer  Cavalry,  filed  a  claim  for  pen- 
sion under  the  act  of  June  27,  1890,  April  21,  1892,  which  was  rejected 
April  1,  1902,  in  the  following  stated  language: 

Approved  for  rejection  on  the  ground  of  claimant's  avowed  inability  to  fumish 
the  evidence  neceseary  to  complete  the  claim. 

From  this  action  the  claimant,  by  her  attorney,  filed  an  appeal  to 
the  Department  May  27,  1902,  alleging  that  the  Bureau  was  in  error 
in  its  consideration  of  the  evidence  in  the  case  and  the  law  applit!able 
thereto. 

The  Department  is  in  doubt  as  to  the  real  cause  of  rejection  of  thi* 
claim.  The  language  of  the  rejection  is  vague,  uncertain,  and  indefi- 
nite, and  if  the  above  cause  was  the  one  given  the  claimant  or  her 
attorney  it  is  small  wonder  that  confusion  has  resulted.  The  cause  of 
rejection  should  set  out  what  evidence  was  necessary  to  complete  the 
claim.  This  not  having  been  done  the  purposes  of  this  appeal  can  onh" 
be  met  by  a  careful  review  of  the  evidence  in  order  to  ascertain  if  all 
the  essentials  to  title  to  pension  have  been  supplied. 

The  essentials  to  a  widow's  title  under  the  act  of  June  27,  1890,  as 
set  out  in  the  Rules  of  Practice  (p.  107),  are  as  follows: 

(1)  That  the  soldier  or  sailor  served  at  least  ninety  days  during  said 
war. 

(2)  That  he  was  honorably  discharged. 

(3)  Proof  of  death  of  soldier,  but  it  need,  not  have  been  the  result  of 
his  army  service. 

(4)  That  the  widow  was  without  other  means  of  support  than  her 
daily  labor. 

(5)  That  she  married  the  soldier  prior  to  June  27,  1890,  the  date  of 
the  act. 

This  last  provision  implies,  of  course,  that  said  marriage  was  a  valid 
one. 

Another  essential  is  that  the  claiming  widow  must  not  have  remar- 
ried. In  the  case  of  minor  children  under  the  age  of  16  years,  the 
date  of  birth  must  be  shown. 

These  essentials  will  be  taken  up  one  at  a  time  in  order  to  ascertain 
if  each  one  is  satisfied  by  the  evidence. 

The  records  from  the  War  Department  show  that  Michael  Fisher 
was  enrolled  August  13, 1861,  and  discharged  December  26, 1861,  upon 
tender  of  resignation,  thus  showing  a  service  of  four  months  and  thir- 
teen days,  a  period  of  more  than  ninety  days. 

The  record  shows  he  was  honorably  discharged. 

The  death  of  the  soldier  is  established  by  the  affidavit  of  the  keeper 
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of  the  public  records  of  Harrison  County,  Tex.,  which  records  the 
affiant  states  show  he  died  July  11,  1883.  The  statement  of  the  clainQ- 
ant  and  three  witnesses  is  in  corroboration  of  the  affidavit  of  the  keeper 
of  the  records. 

As  to  dependence,  the  record  has  the  statement  of  the  claimant  and 
five  affiants  who  assert  that  she  has  no  revenue  from  any  source  and 
owns  no  property  and  pays  no  taxes.  The  unsworn  statement  of  the 
tax  collector  of  the  county  where  claimant  liveo  is  on  file,  and  is  as 
follows: 

I  am  tax  collector  of  this,  Harrison  County,  Tex.,  and  hereby  certify  that  the  tax 
rolls  of  my  office  do  not  show  that  Mrs.  Rebecca  J.  Fisher  has  at  any  time  paid  any 
taxes  on  any  property,  nor  do  my  rolls  show  any  assessments  on  any  property  owned 
by  her  since  the  year  1801. 

The  marriage  of  the  clainoant  to  the  soldier  is  established  by  duly 
certified  copies  of  the  records,  showing  the  issuance  of  the  license,  and 
the  performance  of  the  ceremony  on  January  30,  1873. 

Up  to  this  point  the  evidence  seems  ample  to  establish  each  of  the 
essentials  to  title.  The  question  of  the  validity  of  said  marriage  is  an 
issue  which  needs  investigation. 

In  her  declaration  the  claimant  stated  that  before  her  marriage  to 
the  soldier  she  was  married  to  one  Samuel  J.  Bryant,  '*  who  died  in 
1866,  on  the  Ist  day  of  May." 

In  her  claim  filed  under  the  general  law  the  claimant  stated  that 
both  she  and  her  husband,  Fisher,  had  been  previously  married,  but 
she  did  not  remember  the  dates  of  the  deaths  of  former  spouses. 

It  appears  that  the  claimant  signed  both  declarations  by  mark, 
showing  that  she  did  not  write  either  of  them. 

On  April  18, 1898,  in  answer  to  a  call  from  the  Bureau  the  following 
afiSdavit  of  claimant  was  filed: 

I  am  the  w^idow  of  Michael  Fisher — he  is  now  dead.  He  served  as  a  soldier  in  the 
United  States  Army  during  the  civil  war.  He  never  applied  for  a  pension,  though  I 
have  often  heard  him  say  that  he  was  entitled  to  one.  He  was  a  very  conscientious 
man,  and  said  that  he  would  never  apply  for  one  as  long  as  he  could  make  a  living 
without  doing  so.  He  talked  to  me  some  about  this  before  he  died,  but  I  can  now 
remember  all  he  said  about  it.  He  told  me  that  he  was  entitled  to  bounty  pay,  and 
thit  he  had  paid  his  own  way  back  home  from  the  Army— I  mean  from  Rolla,  Mo., 
to  Pekin,  111. — but  my  husband  left  no  papers  of  any  kind  by  which  I  can  prove 
these  last  facts.  I  was  married  to  Michael  Fisher  January  30,  1873.  In  a  former 
affidavit  I  stated  that  we  were  married  January  29  of  that  year,  but  I  was  mistaken 
as  to  the  exact  day,  and  now  learn  that  I  was  married  to  him  Jaimary  30  of  that 
year.  Have  consulted  the  records  about  it,  and  the  record  is  correct  in  the  matter. 
I  was  a  widow  Bryant  when  I  married  Fisher,  my  former  husband  (Bryant)  having 
died.  He  died  some  time  in  1864  in  another  part  of  the  State,  and  I  have  no 
family  record  of  his  death.  I  have  made  much  effort  to  prove  the  death  of  my  first 
husband  and  also  the  death  of  Michael  Fisher^s  first  wife  by  writing  and  inquiry  of 
all  sorts,  but  they  have  both  Ijeen  dead  so  many  years  that  it  is* now  impossible  for 
me  to  prove  their  deaths.  I  have  no  living  friends  that  I  know  of  that  know  these 
facts. 
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Michael  Fisher  never  served  in  any  military  or  naval  service  of  the  United  States 
prior  to  August  13,  1861,  or  after  December  26,  1861.  He  was  a  second  lieutenant  in 
the  service  and  had  a  commission.  I  was  never  married  except  to  the  parties  men- 
tioned, and  was  never  divorced,  and  have  never  remarried  since  the  death  of  luy 
last  husband,  Michael  Fisher. 

Hiram  Fisher  is  the  only  son  or  child  of  my  marriage  with  Fisher,  who  was  under 
16  years  of  age  at  Fisher's  death,  and  he  is  now  living.  Hiram  Fisher  was  bom 
December  23,  1879.  I  have  no  property,  either  personal  or  real,  and  have  no  income 
of  any  kind  or  source,  except  what  I  can  earn  by  my  own  manual  labor,  and  have 
no  revenue  of  any  kind  other  than  my  labor.  I  am  now  old  and  in  very  feeble 
health  and  no  longer  able  to  work,  and  have  to  live  as  best  I  can  on  the  kindness 
and  charities  of  others.  I  have  no  property  and  have  not  had  any  since  I  first 
applied  for  a  pension.  I  am  in  very  needy  circumstances  and  not  strong  enough  to 
w^ork. 

On  the  same  date  as  the  above  affidavit  was  filed  another  one  signed 
by  Wesley  Hinton: 

I  know  Mrs.  Rebecca  J.  Fisher.  She  is  the  widow  of  Michael  Fisher;  have  known 
them  for  twenty  or  more  years;  lived  near  them,  and  part  of  the  time  lived  on  the 
same  plantation  with  them;  was  often  with  them;  have  had  good  opportunity  of 
knowing  their  family  affairs.  My  wife  and  I  were  good  friends  of  the  family  and 
often  visited.  I  was  living  in  half  a  mile  of  the  Fisher  family  when  their  son  Hiram 
was  born.  I  was  at  their  house  on  the  day  of  his  birth.  Hiram  Fisher  wati  bora 
December  23,  A.  D.  1879. 

Michael  Fisher  is  now  dead.  I  saw  him  in  his  last  illness,  and  used  to  talk  with 
him  about  his  business  and  family  matters;  often  heard  him  say  he  had  served  as  a 
soldier,  and  was  entitled  to  draw  a  pension.  He  told  me  he  had  never  applied 
for  a  pension,  and  did  not  expect  to  apply  for  any  as  long  as  he  could  make 
a  living  without  one.  He  also  told  me  that  the  Government  owed  him  bounty, 
and  that  when  he  went  home  from  the  army  he  had  to  pay  his  way  home. 
I  heard  him  say  that  his  first  wife  had  died  during  the  war;  that  she  dieii 
sometime  in  the  year  1863.  I  know  Mrs.  Rebecca  Fisher  well;  w^hen  she  mar- 
ried Fisher  she  was  a  widow  Bryant.-  Bryant,  her  first  husband,  died  sometime  in 
1864;  don't  remember  the  month.  She  was  never  divorced  from  either  husband. 
Since  Michael  Fisher  died  she  was  never  remarried.  She  has  no  income  other  than 
her  manual  labor,  and  no  property  of  any  kind. 

The  marriage  in  this  case  is  shown  to  have  been  performed  in  the 
State  of  Texas  in  accordance  to  legal  forms,  and  the  evidence  shows 
that  the  parties  lived  together  in  said  State  as  husband  and  wife  for 
ten  years,  the  soldier  dying  July  11,  1883.  The  claimant  states  she 
was  married  and  so  was  her  husband  before  the  marriage  in  issue,  but 
that  both  spouses  were  dead  when  said  marriage  was  entered  into. 
There  is  not  a  scintilla  of  evidence  to  the  contrary  and,  in  fact,  there 
is  evidence  in  corroboration  of  the  fact  that  both  were  dead  and  the 
parties  at  liberty  to  enter  into  a  new  contract.  There  is  a  strong  pre- 
sumption in  favor  of  the  marriage  shown  in  this  case. 

In  the  case  of  Esther  A.  Palmer  (11  P.  D.,  320),  the  Department 
held: 

The  claimant  having  proved  the  fact  of  her  marriage  to  the  soldier  according  to 
the  law  of  the  State  of  Illinois,  and  cohabited  with  him  as  his  wife  from  marriage  to 
date  of  his  death,  sixteen  years  afterwards,  her  pensionable  status  was  established. 


Digitized  by  VjOOQ IC 


DECISIONS    RELATING    TO   PENSIONS.  421 

A  mere  presumption  of  life  of  a  prior  husband  can  not  prevail  against  the  presump- 
tion of  the  innocence  of  parties  who  enter  the  marriage  relation  according  to  legal 
forms. 

See  also  cases  of  America  Hooker  (8  P.  D.,  210);  Minerva  Brown 
(11  P.  D.,  266);  Annie  B.  Burgoyne  (12  P.  D.,  182). 

In  the  ease  under  consideration  the  only  evidence  of  a  prior  mar- 
riage of  the  claimant,  or  the  soldier,  is  the  statement  of  the  former 
and  one  witness,  and  both  statements  are  coupled  with  the  statetnent 
that  the  prior  marriages  had  been  dissolved  by  death.  There  is  just 
the  same  evidence  in  this  case  that  the  former  husband  of  the  claimant 
and  the  former  wife  of  the  soldier  were  dead  long  prior  to  the  mar- 
riage in  issue  as  that  they  were  ever  previously  married.  As  a  matter 
of  law^,  the  marriage  of  the  claimant  and  the  soldier  has  not  been 
attacked  in  any  manner  sufficient  to  destroy  its  validity.  From  the 
proof  of  the  celebi'ation  of  the  marriage  there  arose  such  a  strong  pre- 
sumption that  it  was  valid,  that  said  presumption  is  not  overcome  by 
the  mere  fact  that  each  of  the  parties  to  it  had  been  married  before. 
This  principle,  however,  need  not  be  invoked  in  this  case  for  the  rea- 
son that  what  evidence  there  is  shows  that  the  parties  were  free  to 
contract  the  marriage  in  issue. 

The  evidence  .shows  that  the  claimant  has  not  remarried  since  the 
death  of  the  soldier. 

It  is  also  shown  that  there  is  but  one  child  who  was  under  sixteen 
years  of  age  at  the  date  of  the  death  of  the  soldier,  he  being  born 
December  23,  1879. 

The  record  has  been  carefully  examined  and  there  is  no  essential  to 
the  title  of  this  widow  to  pension  under  the  act  of  June  27, 1890,  which 
has  not  been  established  by  sufficient  evidence. 

This  being  true,  nothing  remains  but  to  reverse  the  action  of  the 
bureau  from  which  appeal  was  filed,  with  instiTictions  to  give  claimant 
a  pension  under  said  act  from  date  of  filing  claim 


division  of  pension,  act  march  3,  1899-i>es£rtion. 

Alice  Smith  v.  Thomas  Smith. 

The  fact  that  claimant,  since  the  allowance  of  her  claim  for  division  of  her  husband's 
I)en8ion,  refused  to  live  with  him  will  not  justify  a  reversal  of  the  Bureau  action. 

AHSwtant  Secretary  F,  Z.  Camphell  to  the  QmnniHsimier  of  Pennioiis^ 

July  18,  1902. 

Thomas  Smith,  late  a  seaman  U.  S.  S.  North  Carolina,  United  States 
Navy,  and  pensioner  under  certificate  No.  21346,  appealed  June 4, 1902, 
from  the  Bureau  action  of  May  24,  1902,  allowing  the  claim  of  Alice 
Smith,  filed  January  24,  1902,  for  division  of  his  pension  under  the 
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act  of  March  3, 1902,  on  the  ground  that  pensioner  had  deserted  claim- 
ant, his  lawful  wife,  who  is  a  person  of  good  moral  character  and  in 
necessitous  circumstances. 

Pensioner  contends  that  he  called  on  ^claimant  June  2,  1902,  and 
asked  her  if  she  was  willing  to  come  and  live  with  him,  and  she  replied, 
''No,"  and  threatened  him  with  arrest  if  he  did  not  go  away,  and 
slammed  the  door  in  h\^  face. 

Even  assuming  that  pensioner's  oflPer  to  resume  marital  relations 
was  made  in  good  faith,  a  fact  not  proved,  claimant's  refusal  to  live 
with  pensioner  since  the  allowance  of  her  claim,  would  not  alone 
justify  a  reversal  of  the  Bureau  action  appealed  from,  for  the  reasons, 
first,  that  her  refusal  may  have  been  legally  justified;  and,  second, 
her  refusal  to  resume  marital  relations  with  pensioner  if  not  legally 
justified  would  not  change  the  status  of  the  case  at  the  date  of  the 
adjudication. 

Where  the  course  or  conduct  of  the  wife,  subsequent  to  the  allow- 
ance of  her  claim  by  the  Bureau,  is  relied  upon  to  show  that  the 
Bureau  action  should  be  changed  or  modified,  the  application  for  relief 
should  be  first  made  to  the  Bureau. 

No  valid  reason  appearing  for  reversing  or  modifying  the  action 
appealed  from,  the  same  is  accordingly  affirmed. 


pathological.  sequence-cancett  and  malarlvl  poisoning. 
John  C.  Holtorf. 

The  claimant  is  i^nsioned,  on  account  of  malarial  poisoning  and  resulting  disease  of 
liver,  at  the  rate  of  $12  per  month.  The  official  examination  under  the  claim 
revealed  no  material  increaae  of  disability  from  said  cause.  An  induration  or 
tumor  at  the  pyloric  end  of  the  stomach  was  described  in  the  report  of  said 
examination,  and  it  appears  from  the  statements  of  the  claimant  and  the  attor- 
ney that  this  condition  has  lx?en  diagnosticated  as  cancer.  There  is  no  apparent 
or  probable  pathological  relation  between  this  disease  and  the  pensioned 
disability. 

Pensions  are  granted  under  certain  conditions  for  wounds  or  injuries  received  or 
diseases  contracted  in  the  service  of  the  United  States  and  in  the  line  of  duty, 
and  for  the  pathological  results  or  sequelae  of  such  wounds,  injuries,  and  disea*^ 
.  Such  pathological  results  or  sequehe  must  be  recognized  and  accepted  by  stami- 
ard  me<iicttl  and  surgical  authorities  in  order  to  Ije  admitted  as  to  the  basis  for 
additional  allowance  of  pension.  There  is  no  warrant,  either  in  the  law  or  in 
the  established  practice,  for  admitting  any  disability  as  such  result  or  sequence 
unless  it  is  so  ret^ognized  and  accepted. 

A^ufHtant  Secretary  J^]  Z.  CampheU  to  the  Commlsshnet*  of  Penshm^ 

July  18,  1902, 

John  C.  Holtorf,  late  a  private  in  Company  C,  Twenty-ninth  Indi- 
ana Volunteer  Infantry,  is  a  penx^ioner  at  the  rate  of  $12  per  month, 
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under  the  general  law,  on  account  of  malarial  poisoning  and  resulting 
ditsease  of  liver;  certificate  No.  254379. 

A  claim  for  increase  of  pension  was  filed  October  7,  1901,  and  the 
claimant  alleged  '^ great  increase  in  the  severity  of  the  disease."  This 
claim  was  rejected  by  the  medical  action  of  April  16,  1902,  on  the 
ground  that  there  was  no  increase  of  disability  from  the  pensioned 
cause. 

The  recognized  attorney,  on  May  5,  1902,  filed  an  appeal  to  the 
Department,  asserting  that  the  soldier  has  a  cancer  of  the  stomach; 
that  "the  cause  for  cancer  has  never  yet  been  determined,"  and  that 
it  is  recognized  that  "cancer  often  arises  from  sources  of  irritation." 
It  is  contended,  further — 

that  malaria  of  a  chronic  form  is  a  distinct  source  of  irritation;  that,  no  matter  how 
little  we  know  about  cancer,  all  pathologists  agree  that  irritation  is  a  most  pro- 
nounced factor;  that  the  secondary  anaemia,  due  to  long-continued  malaria,  is  a  well- 
recognize<i  causative  factor  in  the  formation  of  cAUcer. 

No  medical  or  other  testimony  was  filed  in  support  of  the  claim  nor 
in  connection  with  the  appeal,  but  the  claimant  has  recently  filed  a 
lengthy  statement  giving  a  history  of  his  physical  troubles. 

The  medical  examination  under  the  claim  in  contention  was  made 
February  26,  1902.     The  report  shows  as  foUoWs: 

Age,  65  years;  height,  5  feet  8  inches;  weight,  136  pounds.  *  *  *  General 
appearance,  stooped,  sallow,  pale,  aneemic,  emaciated.  Skin  w^rinkled,  dry,  with 
numerous  pin-head  ecchymoses  on  chest  and  back. 

Teeth  all  gone  above  and  below,  except  central  incisors  below.  Some  pyorrhoea. 
Tongue  pale,  smooth,  furred  at  root,  tremulous,  pale.     Throat  pale. 

Stomach  w^alls  thickened,  indurated  at  pyloric  end,  and  very  tender;  area,  3  l)y  7 
inchest. 

Liver  in  poet-axillary  line  from  ninth  to  last  rib;  in  mammary  line  from  tenth  to 
coptal  arch;  in  median  line  1^  inches  wide  and  extending  to  the  left  up  to  the  cardiac 
dullness.     Left  lobe  larger  in  proportion  than  the  right.    Surface  smooth  and  tender. 

Spleen,  ninth  to  twelfth  rib;  can  be  felt  distinctly.     AMomen  tympanitic  all  over. 

Rectum,  three  external  hemorrhoids,  three-eighths  inch  in  diameter,  very  livid; 
mucosa  livid  for  2  inches;  mucopurulent  bloody  discharge.  Prostate,  IJ  by  1  inch; 
not  tender.     »    ♦    * 

Organic  disease  of  the  heart,  chronic  bronchitis,  right  inguinal 
hernia,  and  weakness  or  partial  paralysis  of  the  right  hand  were  also 
described. 

The  board  did  not  state  their  opinion  as  to  the  nature  of  the  indura- 
tion or  tumor  at  the  pyloric  end  of  the  stomach,  and  there  is  no  evi- 
dence except  the  assei-tions  of  the  attorney  and  the  claimant  that  it  is 
cancerous.  The  claimant's  general  condition  as  described  in  this 
report  is  very  similar  to  that  described  in  the  last  preceding  report, 
made  in  1890,  and  his  weight  was  then  135  pounds.  It  is  apparent 
that  there  has  been  no  material  increase  of  disability  from  the  pen- 
sioned causes,  and  that  the  claimant  had  not  lost  in  weight  as  persons 
generally  do  who  are  afflicted  with  malignant  disease. 

Digitized  by  VjOOQ IC 


424  DECISIONS   RELATING   TO   PENSIONS. 

The  diagnosis  of  cancer  of  the  stomach,  which  appears  to  have  been 
made  in  the  summer  of  1901,  may  or  may  not  be  correct,  but  the 
Department  will  accept  it  as  though  it  were  established,  as  contended. 

It  is  true  that  the  cause  of  cancer  has  not  been  determined.  It  is 
alsD  true  that  chronic  irritation  of  a  local  character  would  seem  to  be  a 
factor  in  the  causation  of  this  disease  in  some  eases,  such  as  cancer  of 
the  lip  or  of  the  tongue.  There  is,  however,  no  competent  medii-al 
authority  for  assuming  that  chronic  malaria  is  a  distinct  source  of  such 
irritation,  or  that  the  secondary  anaemia  of  malaria  is  recognized  as  a 
causative  factor,  as  alleged.  Should  there  be  any  such  relation  the 
same  would  readily  be  demonstrated  in  the  adjudication  of  pension 
claims;  but  it  may  safely  be  stated  that  the  occurrence  of  cancer  of 
the  stomach  is  as  rare  in  the  cases  of  veterans  who  are  pensioned  for 
malarial  poisoning  as  in  those  who  are  pensioned  for  other  affections. 

With  reference  to  the  etiology  of  cancer  Stengel  states: 

*  *  *  No  proof  of  the  existence  of  any  definite  dysorasia  has  ever  been  fur- 
nished, though  it  is  apparent  on  study  that  some  form  of  disposition  to  this  growth 
acts  as  the  predisposing  cause,  even  if  traumatism,  infection,  or  other  factors  are  the 
immediate  cause.     (Pathology,  3d  ed.,  1900.) 

If  this  ''form  of  disposition"  were  as  common  as  malarial  poisoning 
it  would  almost  certaibly  have  been  recognized  long  ago  bj^  the  inves- 
tigators, but  the  above  quotation  appears  to  represent  the  views  of  the 
leading  pathologists  of  to-day.  It  is  well  known,  however,  that  malig- 
nant cancer  of  the  stomach  is  essentially^  one  of  advanced  years,  and 
that  its  course  tends  rapidly  to  a  fatal  termination.  There  is,  there- 
fore, no  reasonable  probability  that  any  relation  existed  between  the 
pensioned  disability  and  the  development  of  this  affection. 

Pensions  are  granted  under  certain  conditions  for  wounds  or  injuries 
received  or  diseases  contracted  in  the  service  of  the  United  States  and 
in  the  line  of  duty,  and  for  the  pathological  results  or  sequelas  of  such 
wounds,  injuries,  and  diseases.  Such  pathological  results  or  sequelae 
should  be  recognized  and  accepted  by  standard  medical  and  surgical 
authorities  in  order  to  be  admitted  as  to  the  basis  for  additional  allow- 
ance of  pension.  There  is  no  warrant,  either  in  the  law  or  in  the  estab- 
lished practice,  for  admitting  any  disability  as  such  result  or  sequence 
unless  it  is  so  recognized  and  accepted. 

As  already  shown,  there  is  no  reasonable  probability  that  the  sup- 
posed cancer  of  the  stomach  was  due  to  the  pensioned  disability,  and 
there  was  no  material  increase  of  disability  therefrom.  The  Depart- 
ment accordingly  affirms  the  action  rejecting  the  claim  for  increase  of 
pension. 
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pathoiiogical.  sequence  — death  cause  — practice  — witnesses— 

evidence. 

Ann  E.  Johnson  (widow). 

1.  The  soldier  was  pensioned  for  lumbago,  and  no  other  affection  was  alleged  or 

shown  to  be  due  to  his  military  service.  His  death,  in  1899,  was  ascribed  by 
the  attending  physician  to  suppression  of  urine.  The  evidence  shows  that  the 
primary  cause  of  the  urinary  trouble  was  enlargement  of  the  prostate  gland. 
The  pensioned  disability  was  not  a  material  factor  in  the  fatal  issue,  either  directly 
or  indirectly.  Lumbago,  or  rheumatism,  is  not  recognized  as  a  cause  of  enlax^e- 
ment  of  the  prostate  gland. 

2.  The  oflScial  statements  of  examining  surgeons  are  only  such  statements  as  are  made 

in  their  official  reports  or  directly  in  connection  therewith.  When  an  examin- 
ing suigeon  happens  also  tp  be  (or  to  have  been)  the  attending  physician  of  a 
soldier,  and  in  his  capacity  as  such  physician  furnishes  testimony  in  support  of 
any  claim  for  pension  based  upon  the  service  of  such  soldier,  his  testimony  is  not 
official. 

3.  Additional  evidence  in  pension  claims  is  that  which  is  both  executed  and  filed 

in  addition  to  evidence  which  was  previously  executed  and  filed;  it  is  also  such 
evidence  as  may  have  been  executed  prior  to  the  adjudication  of  a  claim  if  the 
subsequent  filing  thereof  is  satisfactorily  accounted  for.  When  testimony  haa 
been  intentionally  withheld  after  its  execution  and  not  filed  until  the  claim  has 
deen  adjudicated,  it  can  not  be  regarded  as  additional. 

Assistant  Secretary  F,  L,  Campbdl  to  the  Corandssioner  of  Pe7isifmSy 

July  18, 1902. 

Ann  E.  Johnson  is  now  a  pensioner  under  the  act  of  eTune  27,  1890, 
as  the  widow  of  Walter  Johnson,  late  a  corporal  in  Company  G,  Fourth 
West  Virginia  Volunteer  Infantry;  certifio-ate  No.  -625142.  Her  claim 
under  the  general  law  was  previously  rejected  on  the  ground  that  the 
soldier's  death  was  not  due  to  his  military  service,  and  the  rejection 
was  subsequently  adhered  to. 

An  appeal  to  the  Department  from  the  action  of  rejection  was  filed 
January  28,  1901,  through  the  recognized  attorney.  It  is  contended 
that  suppression  of  urine  was  the  cause  of  the  soldier's  death  and  that 
this  affection  was  a  result  of  lumbago  or  disease  of  hips  and  back,  on 
account  of  which  he  was  a  pensioner. 

The  records  of  the  War  Department  show  that  the  soldier  enlisted 
July  18,  1861,  and  that  he  was  honorably  mustered  out  with  non 
veterans  August  24,  1864.     No  medical  record  has  been  found. 

The  soldier  stated  in  his  original  claim,  in  1881,  that  he  had  refused 
to  be  treated  in  hospital,  but  was  treated  in  camp  on  various  occasions. 
He  then  alleged  that  on  or  about  December  20,  1862,  he  had  been 
taken  down  with  a  severe  pain  in  the  hips  and  small  of  the  back,  from 
which  he  suffered  more  or  less  continually  up  to  that  time.  This  claim 
was  legally  approved,  in  1884,  for  disease  of  hips  and  back  (lumbago) 
and  he  was  pensioned  for  this  disability  up  to  the  time  of  his  death. 
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A  claim  for  additional  pension  on  account  of  disease  of  eyes  wan 
filed  in  1892.  The  soldier  alleged  therein  that  this  affection  was  con- 
tracted on  or  alx)ut  May  1,  1862^  and  that  he  had  been  treated  in  hos- 
pital at  Charleston,  W.  Va.  This  claim  was  rejected  in  1894,  on  the 
ground  that  no  disability  existed  from  the  date  of  filing  thereof. 

The  soldier  died  May  12,  1899,  after  an  illness  lasting  about  four 
days. 

In  a  statement  dated  June  12,  1900,  and  filed  in  the  Pension  Bureau 
June  It),  1900,  Dr.  H.  P.  Gerlach  certified  that  he  was  called  to  see 
the  soldier  on  May  9,  1899,  and  found  him  suffering  from  severe  pain 
in  the  lumbar  region  and  suppression  or  retention  of  urine,  with  great 
difliculty  in  passing  the  same;  that  the  heart's  action  was  violent  (but 
there  was  no  apparent  evidence  of  organic  disease),  and  that  there 
were  ''rheumatic  pains  all  over  him."  However,  in  a  former  state- 
ment, which  was  written  soon  after  the  soldier's  death  and  filed  alon<r 
with  the  widow's  claim,  the  doctor  merely  said  that  he  "found  him 
suffering  from  rheumatism  of  the  back,  resulting  in  complete  suppres- 
sion of  urine,  from  which  he  died."  Continuing,  in  the  later  statement 
(filed  in  June,  19(K))  the  doctor  asserts  that,  on  his  second  visit,  the 
symptoms  were  increased  in  severity,  particularly  the  pain  in  the 
back,  and  there  was  complete  retention  of  urine,  necessitating  the  use 
of  an  aspirator  for  emptying  the  bladder;  that  he  was  unable  to  intro- 
duce a  catheter  owing  to  enlargement  of  the  prostate  gland  and  very 
great  sensitiveness  at  the  neck  of  the  bladder;  that,  some  twenty-four 
to  thirty  hours  previous  to  death,  there  was  complete  suppression  of 
urine,  as  the  aspirator  was  then  used  without  success.  He  gave  it  as 
his  opinion  that  the  remote  cause  of  death  was  rheumatism  and  that 
the  immediate  cause  of  death  was  suppression  of  urine  brought  on  by 
chronic  rheumatism,  without  other  complications. 

Such  was  the  medical  testimony  on  file  at  the  time  the  claim  was 
rejected,  October  11,  1900.  Upon  receiving  notice  of  said  action  the 
attorney  filed  in  the  Pension  Bureau  a  request  for  reopening  and  recon- 
sideration of  the  claim.  Along  with  this  request  the  attorney  tiled 
what  he  termed  an  ''additional"  and  "official"  statement  of  Dr.  Ger- 
lach, asserting  that  it  shows  the  soldier's  death  cause  was  complicated 
with  his  disease,  or  rheumatism  of  the  back  and  hips. 

Although  this  statement  was  not  filed  in  the  Pension  Bureau  until 
October  16,  1900,  it  bears  the  date  of  August  8,  1899,  and  it  appear^ 
to  have  been  prepared  at  that  time  in  response  to  the  call  for  evidence 
which  was  made  in  July,  1899.  Dr.  Gerlach  then  gave  an  account  of 
the  fatal  illness,  which  was  in  some  respects  fuller  than  that  contained 
in  his  later  statement,  which  is  summarized  above.  He  stated  that  the 
soldier  took  sick  on  May  8  with  pain  in  the  back  in  the  region  of  the 
kidneys  and  with  difficulty  in  urinating.  This  difficulty  increased  untiU 
on  the  9th 3  it  became  impossible  for  him  to  pass  any  urine  at  all,  and 
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about  three  pints  of  very  dark-colored  urine  were  removed  when  the 
trocar  was  introduced  into  the  bladder  through  the  pubic  region.  On 
the  10th  the  pulse  became  rapid  and  slightly  feeble,  the  patient  was 
thirsty,  but  there  was  no  rise  of  temperature;  he  was  unable  to  pass  more 
than  a  few  drops  of  urine  at  one  time,  and  pain  through  the  region  of 
the  bladder,  back,  and  hips  was  increasing.  The  trocar  was  introduced 
again  on  the  night  of  the  10th,  but  no  urine  was  obtained.  The  symp- 
toms increased,  and  the  abdomen  became  distended  with  gas.  The 
doctor  did  not  see  the  patient  after  the  morning  of  the  11th,  and  con- 
sidered the  case  entirely  hopeless  at  that  time.  His  last  examination 
of  the  urine,  on  the  10th,  revealed  no  abnonnality  of  importance.  He 
further  stated  that  he  had  treated  the  soldier  a  number  of  times  during 
the  last  twelve  or  thirteen  years,  always  complaining  of  pain  in  the  back 
and  trouble  in  passing  urine;  that  he  thought  the  soldier  was  suffer- 
ing from  rheumatic  trouble  in  the  back,  and  to  some  extent  all  over 
him,  and  that  this  '' affected  his  urinary  organs,  resulting  in  suppres- 
sion of  urine,  likely  some  uremic  poison,  and  death." 

The  doctor  made  no  mention  of  the  enlargement  of  the  prostate 
gland  in  this  earlier  statement,  and  he  ascribed  the  whole  trouble  to 
rheumatism.  But  it  would  appear  that  this  statement  was  considered 
unsatisfactory  by  the  attorney,  for  it  was  withheld  and  barely  tiled  as 
a  last  resort. 

None  of  the  statements  of  Dr.  Gerlach  has  been  sworn  to.  He  is 
(or  was)  a  member  of  a  board  of  examining  surgeons,  and  his  testimony 
was  doubtless  accepted  in  accordance  with  paragraph  6,  page  14,  of 
the  Treatise  on  the  Practice  of  the  Pension  Bureau,  which  provides, 
in  part,  that  the  testimony  of  examining  surgeons  of  the  Pension 
Bureau  need  not  be  sworn  to,  unless  the  title  to  pension  in  doubtful 
cases  rests  on  their  evidence  alone,  when  its  execution  before  a  proper 
officer  may  be  required. 

This  rule  appears  to  be  frequently  unobserved,  both  in  reference  to 
the  exemption  and  in  reference  to  the  requirement  m  doubtful  cases. 
The  case  under  consideration  is  a  conspicuous  example  of  the  disregard 
of  said  requirement,  which  should  be  construed  as  mandatory  and  not 
merely  as  permissive.  The  claim  rested  alone  upon  the  testimony  of 
Dr.  Gerlach,  and  it  would  probably  have  been  allowed  upon  his 
unsworn  statements  if  the  same  had  been  more  favorable  and  not  in 
conflict  with  the  recognized  pathology. 

Antedating  the  other  by  ten  months,  as  it  does,  the  delayed  state- 
ment is  not  ''additional"  in  the  ordinary  acceptation  of  the  term;  it  is 
not  something  which  the  doctor  added  to  hia  other  statements — the 
statements  upon  which  the  claim  was  adjudicated. 

Additional  evidence  in  pension  claims  is  that  which  is  both  executed 
and  filed  ia  addition  to  evidence  which  was  previously  executed  and 
filed;  it  is  also  such  evidence  as  ma}'  have  been  executed  prior  to  the 
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adjudication  of  a  claim  if  the  subsequent  filing  thereof  is  satisfactorily 
accounted  for.  When  testimony  has  been  intentionally  withheld  after 
its  execution  and  not  filed  until  the  claim  has  been  adjudicated,  it  can 
not  be  regarded  as  additional. 

The  official  statements  of  examining  surgeons  are  only  such  state- 
ments as  are  made  in  their  official  reports  or  directly  in  conDection 
therewith.  When  an  examining  surgeon  happens  ako  to  be  (or  to 
have  been)  the  attending  physician  of  a  soldier,  and  in  this  capacity 
furnishes  testimony  in  support  of  any  claim  for  pension  based  upon 
the  service  of  said  soldier,  such  testimony  is  not  official  in  its  charac*ter. 
While  the  Department  is  disposed  to  give  full  credit  to  the  testimony 
of  its  examining  surgeons  and  its  other  qualified  officers  and  employees^ 
such  testimony  can  only  be  accepted  as  of  such  weight  as  the  estab- 
lished facts  may  warrant. 

It  is  apparent  that  the  enlargement  of  the  prostate  gland  was  the 
primary  cause  of  the  soldier's  death.  It  is  also  apparent  that  the 
pensioned  disability  was  not  a  material  factor  in  the  fatal  issue,  either 
directly  or  indirectly. 

Lumbago,  or  rheumatism,  is  not  recognized  as  a  cause  of  hyper- 
trophy of  the  prostate  gland.  This  affection  is  common  to  men  past 
the  meridian  of  life,  and  this  soldier  was  about  64  years  old  at  the 
time  of  his  death.  There  was  no  probable  pathological  relation 
between  the  affection  which  was  accepted  as  due  to  his  military  serv- 
ice and  the  disease  which  proved  fatal  after  an  acute  illness  thirty-five 
years  later. 

From  this  careful  consideration  of  the  evidence  the  Department  is 
of  the  opinion  that  the  action  rejecting  the  claim  was  proper,  and  it 
is  therefore  affirmed. 


commencement -act  of  march  80,  1898 -sea  pay-**tiie  maine." 

Harrikt  Adams  (mother). 

In  the  case  of  an  enlisted  man  killed  by  the  explosion  of  the  •steamship  Maine^ 
February  15,  189S,  his  sea  pay  for  one  year  thereafter  can  not  be  paid  to  his 
dej^endent  parents  under  the  special  act  of  March  30,  1898,  and  a  pension  be 
allowed  his  dependent  mother  for  the  same  year,  or  for  any  portion  thereof. 

Assistant  ^tcridary  F.  Z.  Campbell  to  the  CoinmimioneT  of  PenMion^y 

July  18,  1902. 

John  T.  Adams,  formerly  a  coal  passer  on  the  U.  S.  S.  Maine^  died 
on  the  night  of  February  15,  1898,  as  the  result  of  the  explosion  and 
sinking  of  the  said  steamship,  in  the  harbor  of  Habana,  Cuba. 

On  February  21,  1S1)8,  Harriet  Adams,  claiming  to  be  his  dependent 
mother,  filed  application  for  pension  under  the  general  law;  aod  on 
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October  27,  1898,  pension  was  allowed  her,  at  the  rate  of  $12  per 
month,  commencing  February  21,  1898. 

On  April  4,  1898,  Charles  Adams  and  Harriet  Adams,  parents  of 
said  John  Adams,  filed  claims  for  arrears  of  pay.  Said  claim,  includ- 
ing the  gratuity  provided  by  the  act  of  March  30,  1898,  was  allowed 
April  15,  1898,  and  subsequently  paid. 

On  August  23,  1899,  your  Bureau  held  that,  under  the  act  of  March 
30,  1898,  pension  to  Mrs.  Adams  as  a  dependent  mother  ought  not  to 
have  commenced  until  February  16,  1899;  that  certificate  would  be 
reissued  at  the  rate  of  $12  per  month  from  said  last-named  date,  but 
that  payments  thereunder  would  be  withheld  until  a  sum  had  accrued 
suflicient  to  reimburse  the  Government  for  the  amount  erroneously 
X)aid. 

From  this  action  of  your  Bureau  the  claimant  (on  March  30,  1900) 
appealed  to  the  Department. 

The  appeal  contends  that  the  action  of  your  Bureau  is  not  warranted 
b\^  the  proviso  to  section  four  of  said  act  of  March' 30,  1898. 

Said  act  provides,  in  its  first  section,  for  reimbursing  survivors  of 
the  explosion  of  said  steamer  Maine  for  losses  sustained  by  them  to 
an  amount  not  exceeding  twelve  Inonths'  sea  pay  (without  rations). 

Section  2  provides  that,  where  persons  were  killed  by  said  explo- 
sion, their  widows,  children,  or  (in  case  there  be  none  such)  parents, 
and  if  there  be  no  parents,  brothers  and  sisters,  shall  be  entitled  to 
twelve  months'  sea  pay;  provided,  howeveV,  that  in  case  any  person 
who  received  reimbursement  under  the  first  section  of  this  act  should 
die,  the  amount  which  he  had  received  should  be  deducted  from  the 
amount  allowed  to  his  beneficiary. 

Section  3  authorizes  the  accounting  oflicers  of  the  Treasury  to  con- 
tinue for  a  period  of  three  months  any  allotments  which  may  have 
been  made  in  favor  of  any  relatives  of  the  degrees  hereinbefore  enu- 
merated, by  any  of  the  oflScers  and  men  of  said  steamship  Maine, 

Proridedf  That  the  amount  of  the  allotments  so  continued  shall  be  deducted  from 
the  amount  of  twelve  months'  sea  pay  allowed  to  such  beneficiaries  by  virtue  of  this 
act. 

It  will  be  noted  that  care  is  taken  to  provide  against  duplicate  pay- 
ments to  the  deceased  sailor's  relatives,  or  payments  to  them  upon  two 
different  grounds,  covering  the  same  period. 

Section  4  reads  as  follows  : 

That  the  relief  granted  by  the  provisions  of  this  act  shall  be  in  fuil  satisfaction  of 
any  and  all  claims  whatever  against  the  United  States  on  account  of  losses  or  death 
by  the  destruction  of  the  United  States  steamer  Maine;  and  any  claim  against  the 
United  States  which  shall  be  presented  and  acted  upon  under  the  authority  of  this 
act  shall  be  held  to  be  finally  determined,  and  shall  not  in  any  manner  thereafter  be 
reopened,  reconsideretl,  supplemented,  nor  be  subject  to  appeal  in  any  form;  and  the 
method  of  presenting  and  establishing  such  claims  heretofore  presented  shall  be  fol- 
lowed in  lieu  of  those  prescribed  by  acts  or  parts  of  acts  heretofore  enacted  relating 
to  the  presentation  and  allowance  of  similar  claims.  f  ^ r^r^n\t:> 
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The  provision  of  the  above-quoted  section  that  the  relief  granted  by 
this  act  ^'  shall  be  in  full  satisfaction  of  any  and  all  claims  whatever 
against  the  United  States,"  and  shall  not  in  any  manner  be  ^^supple- 
mented," might  have  been  held  as  prohibiting  the  allowance  of  any 
pension,  had  it  not  been  for  the  addition  of  the  following  proviso: 

Provided,  That  nothing  herein  shall  affect  the  right  of  any  of  the  heneficiari€8 
under  this  act  to  any  pension  to  which  they  may  be  entitled  under  existing  law  after 
the  expiration  of  one  year  from  said  15th  day  of  February,  1898. 

Here  again,  as  in  section  3  of  the  act,  care  is  taken  to  provide  against 
duplicate  payments — one  under  this  special  act  and  one  under  the  gen- 
eral pension  act. 

If  such  be  not  the  meaning  of  said  proviso,  it  is  difficult  to  conceive 
what  can  be  its  meaning.  The  appeal  suggests  no  alternative  construc- 
tion. Such  construction  has  received  the  approval  of  the  Department 
in  Order  No.  43,  of  1901,  relative  to  beneficiaries  under  said  act,  the 
final  sentence  of  which  is  as  follows: 

Pensions  allowed  such  beneficiaries  must  not  commence  prior  to  February  16, 
1899,  as  provided  in  section  4  of  said  act. 

Counsel  for  claimant  contends — 

This  claimant  was  a  pensioner  under  the  provisiohs  of  section  4707  of  the  Revised 
Statutes,  in  force  and  unrepealed  at  the  date  of  the  allowance  of  her  claim;  and  the 
pensionable  period  of  the  pensioner  is  particularly  specified  in  said  section.  This 
claimant  can  not  be  legally  deprived  of  her  pension  for  any  part  of  the  time  for  which 
she  has  been  allowed  under  the  statute,  unless  it  be  held  that  section  4  of  the  act  of 
March  30,  1898,  repeals  the  operation  of  the  provisions  of  section  4707  for  a  period 
of  one  year  from  the  15th  day  of  February,  1898,  in  so  far  as  it  relates  to  this  claim- 
ant; and  if  it  be  so  held,  then  it  can  only  be  held  to  do  so  by  implication. 

It  is  clear  that  Congress,  not  so  much  by  implication  as  very  explic- 
itly, declared  that  the  relatives  of  persons  killed  by  the  explosion  of 
the  Malne^  and  who  receive  a  sum  equal  to  twelve  months^  sea  pay  of 
the  person  killed,  shall  not  during  those  twelve  months  receive  also  a 
pension. 

Counsel  for  claimant  further  contends — 

That  this  claimant  did  not  receive  a  sum  equal  to  twelve  months'  sea  pay  of  her 
son.    *    *    *    The  settlement  was  divided  between  this  claimant  and  her  husband. 

The  manifest  meaning  and  intent  of  the  act  is  that  the  United  Staters 
Government  shall  not  be  called  upon  to  allow  sea  pay  and  pension 
both,  covering  the  same  period.  Besides,  even  if  this  claimant  received 
only  one-half  the  amount  of  her  deceased  son's  sea  pay  she  was  one  of 
the  "beneficiaries"  under  the  act,  and  comes  within  the  scope  and 
operation  of  the  proviso. 

The  action  of  your  Bureau  was  correct  and  is  hereby  affirmed. 
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LINE  OF  DUTY— ABSENCE  FROM  COMMANI>— ACCIDENTAL.  INJURY. 

James  D.  Selman. 

The  claimant  being  absent  from  his  camp,  by  permission  to  visit  a  nearby  town,  in 
pursuit  of  his  own  pleasure  and  recreation,  and  being  injured  in  the  right  eye 
by  an  accidental  blow  from  a  fireball  shot  from  a  roman  candle,  during  Christ- 
mas festivities  in  the  town,  was  not  in  line  of  duty,  and  is  not  entitled  to  pen- 
sion on  account  of  such  injury  po  incurred. 

Assistant  Secretary  F.  Z.  Campbdl  to  the  (hmmmioner  of  Pensions^ 

Jul/y  18,  1902. 

James  D.  Silman,  late  of  Company  E,  Sixteenth  United  States 
Infantry,  filed  his  application  for  pension  July  3,  1886,  alleging  that 
at  Fort  Concho,  Tex.,  December  25,  1885,  he  received  an  injury  to 
his  right  eye  by  a  blow  from  a  fireball  from  a  roman  candle,  resulting 
in  almost  complete  loss  of  sight.  The  claim  was  rejected  February 
3,  1887,  on  the  ground  that  at  the  time  the  injury  of  right  eye  was 
incurred  the  soldier  was  not  in  the  line  of  duty,  it  being  shown  by  the 
records  of  the  War  Department  that  he  was  absent  from  his  command 
on  a  pass,  and  it  does  not  appear  that  the  pass  was  granted  for  a  pur- 
pose growing  out  of,  or  connected  with  the  public  service.  From  this 
action  appeal  was  taken  March  6,  1900,  the  contention  being  that  the 
incurrence  of  the  injury  was  not  attributable  to  any  carelessness  or 
neglect  on  the  part  of  claimant;  that  he  was  absent  from  camp  at  the 
time  by  permission  of  his  commanding  oflBcers  for  the  purpose  of  rec- 
reation, and  said  injury  was  purely  accidental;  that  he  was  not  attend- 
ing any  social  gathering  or  on  any  expedition  for  personal  benefit  or 
diversion. 

The  claimant  was  enlisted  December  27,  1884,  and  was  discharged 
March  8, 1886,  on  a  surgeon's  certificate  of  disability,  which  recites  the 
facts  as  to  the  incurrence  and  nature  of  the  injury  of  right  eye,  on 
which  the  claim  is  based.  In  this  certificate  the  statement  of  the  cap- 
tain of  the  company  is  as  follows: 

Contusion  of  the  right  eye  which  renders  him  unfit  for  the  service.  The  injury 
was  received  while  the  man  was  on  a  pass  in  San  Angelo,  a  small  town  in  close  prox- 
imity to  Fort  Concho,  on  the  night  of  December  25, 1885,  by  the  eye  being  struck  by 
a  fireball  from  a  roman  candle  in  the  hands  of  some  unknown  person.  The  injury 
was  contracted  in  the  line  of  duty. 

The  surgeon's  certificate  accompanying  the  above  is  as  follows: 

Contusion  of  right  eye  caused  by  a  blow  from  a  fireball  from  a  roman  candle. 
The  blow  caused  the  separation  of  the  iris  from  its  ciliary  attachment  at  the  lower 
edge  and  also  injured  the  eye  so  much  that  there  is  almost  complete  loss  of  sight. 
He  will  never  be  fit  for  duty  again.     In  line  of  duty.     Degree  of  disability,  one-half. 

Other  evidence  touching  the  incurrence  of  the  injury,  consisting  of 
statements  by  the  first  lieutenant,  first  sergeant,  and  a  comrade  of  the 
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company,  was  supplied  in  1887.     The  first  lieutenant,  B.  R.  Steediuan* 
certified  that — 

The  injury  was  inflicted  by  a  roman  candle  discharged  by  an  unknown  person 

during  a  Christmas  celebration  in  the  town  of  San  Angelo,  in  the  vicinity  of  Fort 

.  Concho,  and  within  the  limits  allowed  by  the  commanding  officer.    Silman  took  no 

part  in  the  celebration,  was  simply  walking  along  the  street  and  on  turning  the 

comer  received  the  said  injury.     I  therefore  believe  that  it  was  in  line  of  duty. 

The  first  sergeant,  John  Lenard,  certified  that — 

I  hereby  certify  that  James  D.  Silman,  late  private,  Company  C,  Sixteenth  United 
States  Infantry,  received  the  injury  for  which  he  was  discharged  from  the  service  in 
line  of  duty  on  the  25th  day  of  December,  1885.     He  was  not  on  a  pass  on  that  day. 

The  above  certificates  were  not  sworn  to,  the  said  oflBcers  being  pre- 
sumably still  in  the  service  at  the  time  of  making  them. 
The  comrade,  Thomas  S.  Sweeney,  made  the  following  affidavit: 

On  the  evening  of  December  25,  1885,  he  was  in  company  with  James  D.  Silman, 
walking  on  the  street  in  the  town  of  San  Angelo,  Tex.,  in  the  vicinity  of  Fort  Con- 
cho; that  on  turning  a  corner  of  the  street  Silman  was  struck  in  the  right  eye  by  a 
fireball  from  a  roman  candle  dischaiiged  by  an  unknown  person.  The  occasion  wa? 
a  Christmas  celebration  in  which  this  deponent  and  Silman  took  no  part,  and  that 
at  the  time  he  received  the  injury  he  was  on  his  way  to  his  comp£«y  quaftere  to 
attend  tattoo  roll  call;  that  said  injury  resulted  in  total  loss  of  sight  of  right  eye,  for 
which  said  Silman  was  discharged  from  the  service;  that  he  and  said  Silman  were 
not  at  any  time  on  said  evening  outside  of  the  limit  allowed  by  the  commanding 
oflScer  of  the  poet. 

From  the  foregoing  evidence  it  will  be  noted  that  there  is  entire 
agreement  among  the  witnesses  as  to  manner  in  which  the  injury  was 
incurred  and  how  the  claimant  was  engaged  at  the  time.  There  can 
be  no  doubt  but  such  incurrence  was  entirely  accidental  and  without 
fault  or  neglect  on  the  part  of  claimant.  There  is  also  a  concensus  of 
opinion  as  to  claimant  being  in  line  of  duty  at  the  time,  as  line  of  duty 
was  regarded  by  these  officers.  That  is,  claimant  was  in  the  little  town 
near  the  post,  with  full  permission  of  the  commanding  officers,  and 
was  engaged  in  no  act  or  conduct  violative  of  militarj^  discipline  or  his 
duties  as  a  soldier. 

At  the  same  time  he  was  away  from  the  post,  the  asual  place  where 
his  duties  were  performed,  and  there  can  be  as  little  question  but  he 
was  absent  for  his  own  pleasure,  in  his  private  capacity  as  an  individ- 
ual, free  to  enjoy  himself  in  whatever  manner  presented  itself  or 
appealed  to  his  inclination.  He  was  for  the  time  excused  from  the 
performance  of  any  dut^'  and  from  being  present  at  his  post  of  dutv. 
It  is  fair  to  presume  that,  while  he  may  not  have  been  actively  engaged 
in  the  Christmas  festivities  that  were  going  on  in  the  little  town,  he 
was  there  to  look  on,  to  witness  the  occupations  and  amusements  in 
which  others  were  employed,  and  this,  too,  for  his  own  pleasure  or 
recreation,  as  he  admits  in  his  appeal.  In  this  view  he  was  not  in  line 
of  dut\'  for  pensionable  purposes. 
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Then  there  is  the  consideration  that  claimant's  military  service, 
or  his  duties  as  a  soldier,  was  in  no  sense  responsible  for  his  in]ur3% 
He  was  under  no  command  to  be  at  the  place  where  he  was  hurt. 
He  was  doin^  nothing  that  could  in  any  way  be  regarded  as  a 
part  of  his  duties  or  as  necessary  to  his  welfare  and  efficiency  as  a 
soldier.  The  rulings  of  the  Department  have  been  uniform  in  declar- 
ing that  a  soldier  absent  from  his  command  of  his  own  volition  merely, 
and  not  acting  under  an3'^  military  order,  is  not  in  line  of  duty;  also 
that  a  soldier  is  not  in  line  of  duty  when  disability  is  contracted  while 
in  pursuit  of  pleasure  or  absent  to  attend  to  private  business. 

Some  of  the  decisions  are  as  follows: 

The  line  of  performance  of  military  duty  must  sustain  to  the  casualty  or  the  injury 
alleged  the  relation  of  cause,  and  the  disability  must  be  the  legitunate  sequence  of 
such  cause  in  the  service.     (Alexander  Gilleepie,  2  P.  D.,  16.) 

Question  is  not  whether  the  soldier  was  in  line  of  duty  at  the  time  he  received  his 
injury  in  the  sense  that  he  was  not  disobeying  any  military  law,  rule,  or  regulation, 
or  guilty  of  any  culpable  negligence,  but  rather  what  is  the  quality  or  condition  of 
the  act  which  produced  the  injury  of  which  complaint  is  made.  (James  Harding, 
2P.  D.,  232.) 

Whether  a  soldier  was  acting  under  **  military  authority  '*  is  not  only  the  test  of 
his  being  within  the  line  of  duty,  but  the  purpose  for  which  the  authority  was  given, 
as,  to  being  connected  with  his  military  duties  or  with  his  own  private  af&iirs,  and 
also  whether  the  authority  was  an  order  or  a  mere  permit,  and  the  character  of 
military  duty  the  command  was  performing  at  the  time  must  be  considered,  although 
if  that  which  he  was  only  permitted  to  do  was  in  line  of  good  military  discipline  and 
calculated  to  promote  the  interests  of  the  service  he  would  still  be  in  line  of  duty. 
(William  R.  Johnson,  4  P.  D.,  167.) 

It  could  hardly  be  maintained  on  any  sort  of  theory  that  claimant's 
visit  by  permission  to  San  An^elo,  for  his  own  pleasure,  was  calcu- 
lated to  promote  the  interests  of  the  service.  The  case  is  different 
from  that  of  Zenas  Hamilton  (3  P.  D.,  3),  who  was  one  of  the  guard 
at  a  circus,  and  who,  while  on  relief,  was  inside  the  tent,  when  the  seats 
fell  and  injured  him.  It  is  also  different  from  the  case  of  Henry 
Newman  (8  P.  D.,  532),  who  was  hurt  while  playing  baseball  at  the 
camp,  by  express  encouragement  of  the  War  Department,  such  sport 
being  considered  promotive  of  the  efficiency  of  the  men.  The  reasons 
for  the  allowance  of  pension  in  the  two  cases  cited  do  not  apply  to  this 
claimant,  who  was  away  from  his  command  for  his  own  recreation  and 
in  the  place  of  danger  at  his  own  risk. 

Full  consideration  of  the  facts  leads  .to  the  conviction  that  claimant 
was  not  in  line  of  duty  when  injured  and  is  not,  therefore,  entitled  to 
pension  on  account  of  said  injur3\     The  rejection  of  the  claim  was 
accordingly  proper,  and  that  action  is  affirmed, 
p.  D.— VOL.12 28 
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marriage  and  divorce-evidence-record-dtjres8. 

Ellen  Devening  (alleged  widow). 

The  evidence  shows  that  the  claimant  was  lawfully  married  to  one  James  Holleran 
(who  is  still  living)  prior  to  her  marriage  to  the  soldier,  and  fails  to  show  that 
said  prior  marriage  was  ever  legally  annulled  or  dissolved.  It  is  therefore  held 
that  her  marriage  to  the  soldier  was  invalid. 

Assistant  Secretary  F.  Z.  Campbell  to  the  CommissioiiAir  of  Penm^m*^ 

July  25,  1902. 

The'appellant,  Ellen  Devening,  was,  in  April,  1893,  granted  a  |>en- 
sion  under  the  act  of  June  27,  1890,  as  the  widow  of  William  F.  Dev- 
ening, deceased,  formerly  a  soldier  in  Company  B,  Twenty -first  New 
York  Infantry. 

On  January  13,  1900,  her  name  was  dropped  from  the  pension  it>ll 
on  the  ground  that  her  marriage  to  the  above-named  soldier  was 
invalid,  it  being  shown  that  at  the  time  of  said  marriage  she  was  the 
wife  of  another  man.  From  that  action  an  appeal  was  taken  March 
5,  1900. 

The  appellant  was  married  to  the  soldier  under  the  name  of  Ellen 
Ragan,  in  W3^oming  County,  N.  Y.,  Julj'  16,  1866,  by  a  justice  of  the 
peace,  and  lived  with  him  ostensibly  as  his  wife  until  his  death  on  IVIay 
26, 1886.  She  admits  that  "  a  long  time  before  that "  she  went  through 
the  form  of  marriage  with  one  James  Holleran,  but  insists  that  it  was 
not  a  legal  marriage,  as  she  was  only  a  child  at  the  time  and  wa^  forced 
into  it  by  her  father,  and  never  lived  with  HoUeran  or  occupied  the 
same  bed  with  him — in  short,  her  contention  is  that  the  marriage  was 
void  by  reason  of  the  fact  that  she  was  not  of  suitable  age,  by  reason 
of  the  fact  that  she  did  not  freely  consent  to  it,  but  acted  under  duress^ 
and  by  reason  of  the  fact  that  it  was  not  consummated. 

It  is  further  contended  that  a  decree  of  court  setting  aside  or 
annulling  said  marriage  was  obtained  by  HoUeran  prior  to  her  mar- 
riage to  the  soldier,  though  of  this  she  has  no  personal  knowledge,  but 
alleges  it  upon  information  and  belief. 

The  evidence  material  to  the  issue  is  as  follows: 

Kate  McElroy,  being  duly  sworn  by  a  special  examiner,  on  Septem- 
ber 14,  1899,  stated: 

1  have  known  Ellen  Devening  all  ray  life.  She  is  related  to  me — a  second  or 
thmi  cousin.  She  was  first  married  to  James  HoUeran,  in  Homellsville,  X.  Y.,  by 
some  Catholic  priest.  1  don't  recall  just  when  it  occurred.  1  was  not  preeent  at  the 
marriage,  but  I  knew  it  to  t)e  a  fact.  I  know  they  lived  together  for  a  ivhile  as  man 
and  wife,  but  how  long  I  could  not  say.  She  ran  away  and  left  him  quite  a  number 
of  years  ago,  I  could  not  say  just  how  long.  They  were  living  on  his  farm  in  the 
town  of  Birdsall  at  the  time.  I  suppose  she  left  him  because  he  was  so  much  older 
than  she  and  she  was  inclmecl  to  be  giddy.  After  she  left  him  she  lived  in  different 
places  and  came  to  Hornellsville  about  twelve  or  thirteen  years  ago.    I  knew  Wil- 
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Ham  F.  Devening  very  well.  I  knew  of  the  fact  that  he  liveti  with  this  woman  w-ho 
now  draws  pension  as  his  widow  at  Angelica,  N.  Y.,  but  whether  or  not  they  were 
ever  married  I  could  not  say.  I  never  heard  that  this  woman  had  ever  l^een 
divoreeii  from  Mr.  James  Holleran,  her  first  husband.  It  has  been  commonly  talked 
in  Birdsall  that  they  were  never  divorce<l,  and  the  general  idea  is  that  she  ought  to 
have  been  prosecuted  for  bigamy.  *  ♦  *  i  was  advised  to  call  attention  to 
this  by  Margaret  Mitchell,  a  sister  of  Ellen  Devening,  because  Ellen  Devening  has 
separated  my  husl)and  from  me  by  i)er8uading  him  to  go  to  the  Soldiers*  Home, 
because  I  would  not  sign  my  property  over  to  him. 

James  Holleran,  being  duly  sworn,  on  October  23,  1899,  testified: 

I  was  married  to  Ellen  Ragan  about  forty-three  years  ago,  at  Homellsville,  N.  Y., 
by  Father  Keenan,  in  the  Catholic  Church.  We  lived  together  from  the  time  w^e  were 
married,  which  was  just  about  New  Years,  until  about  the  following  April.  She  lived 
most  of  the  time  at  her  father's  house,  and  I  was  at  work,  but  used  to  get  back  there 
every  Saturday  night  She  left  me  and  went  off,  and  her  uncle,  John  Ragan,  told 
me  that  she  had  gone  with  a  man  named  Ryan,  but  of  that  I  know  nothing  person- 
ally. Some  three  or  four  years  after  she  left  me  1  got  a  divorce  from  her.  Harlow 
Hakes,  of  Homellsville,  was  my  lawyer,  and  Joseph  Gillis  served  the  papers  on  her. 
I  psLid  Mr.  Hakes  $50  for  getting  the  divorce.  I  did  have  the  papers,  but  I  think  my 
daughter  destroyed  them  some  time  ago — I  think  this  last  spring.  They  ought  to  be 
on  record.  The  suit  came  off  at  Coming.  The  ground  I  got  the  divorce  on  was 
that  she  was  living  with  this  man  Ryan,  at  Buffalo,  and  was  keeping  a  bad  house 
there.  The  divorce  was  actually  granted  and  was  all  right.  I  paid  Mr.  Hakes  at 
the  time  he  gave  me  the  divorce  papers,  and  he  said  they  were  all  right,  and  I  sup- 
poseii  they  were  recorded.  I  think  now,  as  near  as  I  can  remember,  1  got  the 
divorce  about  the  last  of  the  war. 

On  October  31,  1899,  Mr.  Holleran  further  testified  that  he  was 
first  married  in  Killrush,  Clare  County,  Ireland,  to  one  Margaret 
Leonard,  who  died  about  three  or  four  yeai*8  before  he  came  to  this 
country;  and  that  the  onl3'  thing  he  got  from  Lawyer  Hakes  was  one 
pai)er,  which  he  underetood  was  the  decree,  and  supposed  everything 
was  all  right  and  recorded. 

John  L.  Holleran,  being  duly  sworn,  on  October  21,  1899,  testified: 

My  father's  name  is  James  Holleran.  He  now  lives  near  Ililtonville,  Allegany 
County,  N.  Y.  He  came  to  this  country  from  Scotland  alx)ut  forty-six  years  ago. 
My  mother,  who  was  his  first  wife,  had  died  prior  to  that  time.  She  died  when  I  was 
about  8  years  old.  *  ♦  *  i  came  to  this  country  with  my  aunt,  Mrs.  Jane  Griffin, 
alK)ut  three  years  after  my  father  did  and  lived  with  him  for  a  time  in  Washington 
County,  N.  Y.,  and  then  I  went  to  Almond  to  toy  aunt  and  my  father  followed 
later.  Before  he  got  to  Almond  the  Griflfins  and  the  Ragans  got  up  the  matter 
Wtween  my  father  and  Ellen  Ragan  before  they  had  seen  one  another,  supposing 
that  my  father  had  money.  The  girl  was  al)out  16  and  was  practically  forced  to 
marry  my  father.  They  did  not  live  together  any  to  sjieak  of.  She  left  and  went 
away  somewhere.  1  could  not  swear  that  there  was  a  divorce  granted,  although  I 
t)elieve  there  was.  I  know  that  it  was  taken  to  court  somewhere  and  that  my  father 
was  put  to  considerable  trouble  and  expense  alx>ut  the  matter.  1  <lon*t  know  in 
what  court  or  in  what  county  it  took  place.  *  *  *  Ail  1  know  of  it  is  what  I 
have  heard  from  my  father  and  other  relatives  in  the  way  of  conversation.  *  *  * 
h^ometime  after  Ellen  left  him — I  think  m  1859  or  1860 — my  father  was  again  married 
to  Catharine  Kinney,  with  whom  he  lived  until  she  died  about  a  year  ago. 
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Margaret  Mitchell,  being  duly  sworn  on  September  14,  1899,  tes- 
tified: 

Ellen  Devening  is  my  sister.  Her  maiden  name  was  Ellen  Ragan.  She  was  mar- 
rie<i  to  James  Holleran  in  the  January  previous  to  her  becoming  15  years  of  age  in 
June.  She  was  56  years  old  last  June.  I  was  not  present  at  the  marriage.  They 
never  lived  together  at  all.  She  left  him  the  day  after  they  were  married  and  for  a 
long  while  our  folks  did  not  know  where  she  was.  It  was  a  sort  of  forced  marriage. 
She  thought  she  had  to  do  what  her  parents  told  her.  They  were  married  here  in 
Homellsville  by  some  Catholic  priest.     I  don't  know  his  name. 

"  Q.  Why  did  you  testify  in  her  case  that  she  had  not  been  married  prior  to  her 
marriage  to  Devening?"— A.  Because  I  did  not  know  that  she  was  married.  The? 
all  said  she  was,  but  I  did  not  know  it  because  I  was  not  present  and  did  not  see 
them  married.  Since  I  came  here  from  Buffalo  alK)Ut  eleven  years  ago,  Joseph  (lilli.** 
(now  dead)  told  me  that  there  was  quite  a  trial  here  about  the  matter  and  that  the 
court  had  decided  that  my  sister  was  free  and  that  she  was  not  lawfully  marrie*!  tn 
Hollei-an.  She  never  used  the  name  of  Holleran — always  went  by  the  name  of 
Ellen  Ragan  until  she  was  married  to  William  F.  Devening.  *  »  *  Mr.  liolleran 
was  married  afterwards  and  had  two  children,  and  as  my  sister  married  also,  I  am 
satisfied  they  must  have  been  lawfully  separated.  *  »  *  I  did  not  know  any- 
thing whatever  about  the  alleged  marriage  of  my  sister  and  James  Holleran  until  I 
w^as  told  of  it  by  Joseph  Gil  lis  about  eight  years  ago.  That  was  the  time  he  toKi 
me  that  the  court  freed  my  sister  from  Holleran. 

Ellen  Devening  (the  appellant)  testified: 

I  went  through  the  form  of  marriage  with  James  Holleran,  but  I  never  considered 
it  a  legal  marriage,  as  I  was  forced  into  it  by  my  father,  and  I  never  lived  with  him 
at  all — never  even  occupied  the  same  bed  with  him.  For  a  while  after  this  marriage 
I  lived  at  home  with  my  father  and  Holleran  used  to  come  around  occasionally,  I 
presume  to  see  if  I  was  ready  to  go  and  live  with  him.  I  had  such  a  horror  of  him 
that  whenever  he  came  near  me  I  would  almost  have  a  fit.  I  never  slept  with  him 
and  the  marriage  was  never  consummated.  I  told  my  father  that  I  would  kill  mygelf 
rather  than  live  with  Holleran,  and  my  father  knew  me  well  enough  to  know  that  1 
would  keep  my  word,  and  he  never  insisted  on  our  living  together. 

*'Q.  What  were  the  circumstances  of  your  being  married  to  Holleran?*' — A.  I  wa? 
working  at  Angelica,  N.  Y.,  for  Ransom  Lloyd  and  wife  (both  deceased)  and  was  a 
little  over  14  years  of  age.  My  father  came  after  me  and  took  me  home  to  Blni8all. 
The  next  day  after  breakfast  (it  was  Sunday)  he  said  to  me:  "There  ia  a  man  com- 
ing here  to-day  that  is  going  to  ask  you  to  marry  him,  and  I  want  you  to  say  yes,  or, 
if  you  don't,  after  he  has  gone  I  will  kill  you."  James  Holleran  came  during  the 
forenoon — that  was  the  firat  time  I  ever  saw  him.  While  at  dinner  he  asked  me  if  I 
would  marry  him,  and  I  looked  at  my  father,  who  was  watching  me,  and  as  I  dami 
not  say  anything  else  I  said  yes.  I  did  not  see  him  again  after  that  day  until  the 
day  I  came  to  Homellsville,  some  two  or  three  weeks  later.  The  marriage  took 
place  at  the  Catholic  church  here  and  the  ceremony  was  performed  by  some  priest. 
I  don't  know  who  he  was.  I  don't  know  what  year  it  took  place,  but  it  was  in 
January,  about  forty  years  ago.  1  know  1  would  not  have  been  16  years  old  until 
the  June  following.  1  went  home  to  Birdsall  that  day  and  stayed  at  my  father'? 
house.  I  don't  remember  where  Holleran  went.  He  may  have  stayed  at  my  father' r» 
also,  but  he  did  not  sleep  with  me.  I  never  took  any  steps  to  have  the  marriage  set 
aside,  as  I  never  considered  it  was  legal.  1  was  forced  into  it  through  fear  of  ray  life 
and  I  was  under  age  and  never  considered  that  I  was  married  to  Holleran.  1  never 
used  the  name  Holleran  at  any  time.  1  always  went  by  the  nauiC  of  Ellen  Ragan, 
which  was  my  maiden  name,  until  my  marriage  to  Devening. 
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**Q.  Were  you  ever  served  with  any  divorce  papers  at  any  time?'* — A.  No,  sir.  I 
don't  know  anything  about  such  a  matter.  I  heard  my  sister,  Mrs.  Mitchell,  say 
that  Joe  Gillis  (deceased)  told  her  that  there  was  a  big  trial  somewhere  about  Hol- 
leran  and  his  marriage  to  me  and  that  he  was  present  and  heard  al)  the  evidence, 
and  that  the  case  was  thrown  out  of  court  because  I  was  forced  into  the  marriage  and 
was  nothing  but  a  child  at  the  time.  All  that  I  know  about  that  matter  is  what  my 
sister  told  me.  Outsiders  knew  that  I  detested  HoUeran  and  would  never  mention 
his  name  to  me. 

*'Q.  Why  did  you  not  mention  this  marriage  when  making  application  for  a  pen- 
sion as  widow  of  William  F.  Devening?*' — A.  Because  I  never  considered  I  was 
married  to  HoUeran.  I  made  some  inquiries  lately  and  found  out  that  the  Catholic 
Church  does  not  consider  the  marriage  legal.  I  was  perfectly  honest  in  making  my 
application.  I  did  not  look  upon  the  ceremony  with  HoUeran  as  a  marriage  and  I 
considered  that  I  was  legally  free  and  entitled  to  marry  Devening,  and  since  his 
death  I  have  always  considered  myself  the  legal  widow  of  William  F.  Devening. 

*  *  *  I  never  went  off  with  a  man  named  Ryan.  *  *  *  J  never  lived  in 
the  same  house  with  a  man  of  the  name  of  Byan. 

The  first  question  to  be  considered  is,  was  the  marriage  to  HoUeran 
a  valid  marriage  under  the  laws  of  New  York? 

Three  reasons  have  been  assigned  by  the  appellant  for  regarding  it 
as  invalid:  (1)  That  she  was  under  age;  (2)  that  she  did  not  freely  con- 
sent to  the  marriage,  but  was  forced  into  it  through  fear  of  her  life; 
and  (3)  that  the  marriage  was  never  consummated. 

Under  the  common  law  infants  might  marry — males  at  the  age  of 
14  years  and  females  at  the  age  of  12~even  without  the  consent  of 
their  parents,  and  the  rules  of  the  common  law  in  this  respect  were 
declared  by  the  supreme  court  of  New  York,  in  1856,  to  be  in  full 
force  and  eflfect  in  that  State,  with  the  exception  that  by  the  laws  of 
1841,  chapter  257,  the  courts  were  authorized  to  annul  marriages  where 
the  female  was,  at  the  time  of  the  marriage,  under  the  age  of  14. 
(Bennett  v.  Smith,  21  Barb.,  439.)  Such  appears  to  have  been  the 
law  at  the  time  of  the  appellant's  marriage  to  HoUeran.  As  she 
admits  that  she  was  over  14  years  of  age  at  that  time,  it  is  clear  that- 
said  marriage  was  not  void,  or  even  voidable,  by  reason  of  her  age. 

The  assertion  of  the  appellant  that  her  father  threatened  to  kill  her 
if  she  refused  to  marry  HoUeran  is  not  corroborated  in  any  way,  and 
with  the  exception  of  the  younger  HoUeran's  statement  that  she  was 
'''practicaUy  forced"  to  marry  his  father  (which  statement  does  not 
appear  to  have  been  based  upon  personal  knowledge),  there  is  no  evi- 
dence, outside  of  her  own  testimony,  that  she  did  not  consent  to  the 
maiTiage.  Duress,  such  as  would  invalidate  the  contract,  is  not  estab- 
lished by  evidence  that  she  married  unwillingly,  unless  it  be  shown 
that  she  was  forced  by  fear  of  bodily  harm.  (Stewart  on  Marriage 
and  Divorce,  sec.  83.)  As  has  been  stated,  there  is  no  evidence  that 
she  was  coerced  b}-  threats  of  bodily  injury  except  her  own  statement, 
which,  for  obvious  reasons,  is  not  sufficient. 

Her  statement  that  the  marriage  was  not  consummated  is  likewise 
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uncorroborated.  The  evidence  tends  to  show  that  she  and  HoUeran 
lived  together  for  a  short  time,  and  the  presumption  would  be  that 
they  had  intercourse.  The  point  is  immaterial,  however,  as  consum- 
mation is  not  essential  to  the  validity  of  a  marriage  formed  by  cele- 
bration. (Am.  and  Eng.  Enc.  of  Law,  vol.  14,  p.  518;  Jackson  r. 
Winne,  7  Wend.  N.  Y.,  47.) 

After  careful  consideration  the  Department  is  unable  to  find  any 
facts  shown  in  evidence  that  would  have  rendered  the  appellant's  mar- 
riage to  Holleran  invalid  under  the  laws  of  New  York.  It  must  l»e 
held,  therefore,  to  have  been  a  valid  marriage  and  to  have  constituted 
an  impediment  to  her  lawful  union  with  the  soldier  unless  previouj>ly 
annulled  or  dissolved  by  a  court  of  competent  jurisdiction. 

This  brings  us  to  a  consideration  of  the  alleged  divorce. 

On  this  subject  the  special  examiner  in  his  report  says: 

There  is  no  record  whatever  of  any  proceedings,  either  of  divorce  or  of  any  other 
character,  between  these  parties  in  either  Steuben  or  Allegany  countiec.  After  Hol- 
leran had  stated  that  the  proceedings  took  place  in  Corning  I  made  a  second  search 
in  the  records  of  Steuben  County,  but  again  with  a  negative  result.  Harlow  Haktv, 
who  appeared  for  Holleran,  died  about  three  years  ago.  His  books  and  dockets  are 
in  the  possession  of  Mr.  Shirley  Brown,  an  attorney  of  Homellsville.  Careful  search 
among  them  fails  to  reveal  anything  relative  to  this  case.  One  docket  covering  18^ 
to  1872  is  mis^qg.  It  was  customary  then,  and  still  is,  to  a  certain  extent,  for  the 
attorney  securing  a  judgment  to  hold  the  judgment  roll  and  the  decree  without 
recording  the  same  until  the  fees  due  were  paid  by  his  client,  and  then  to  hand  them 
to  his  client  to  have  them  recorded.  *  *  *  I  talked  with  Mrs.  Martin  (Holle- 
ran's  daughter),  who  absolutely  refused  to  testify,  and  she  could  give  no  definite 
information  regarding  the  nature  of  the  papers  burned  by  her.  All  she  could  say 
was  that  they  related  to  some  divorce  proceedings  between  her  father  and  the  pen- 
sioner. Up  to  that  time  she  had  been  kept  in  ignorance  of  that  marriage,  and  wa:« 
so  annoyed  about  it  that  she  did  not  want  the  papers  in  the  house  and,  thinking 
that  they  were  of  no  further  use,  burned  them.  Joseph  Gillis,  who  was  said  to  know 
all  about  the  case,  died  about  three  years  ago.  As  both  Holleran  and  the  pensioner 
again  married,  and  for  a  number  of  years  lived  only  about  five  miles  apart,  it  wa.« 
generally  understood  that  the  marriage  between  them  had  been  set  aside.  A  num- 
ber of  people  who  knew  them  expressed  that  fcfelief  and  understanding,  but  I  cocdd 
not  find  nor  could  I  learn  of  any  who  had  personal  knowledge  of  the  nature  of  the 
decree  setting  aside  the  marriage,  the  grounds  on  which  the  same  was  obtained,  or 
where,  or  when. 

The  proper  evidence  to  establish  a  divorce  is  the  record  of  the 
decree  of  the  court  granting  the  same,  and  until  the  absence  of  such  a 
record  is  properly  accounted  for  other  evidence  can  not  be  properly 
considered.  Assuming  that  the  judgment  roll  and  the  decree  in  this 
case  were  not  recorded  for  the  reason  suggested  by  the  special  exam- 
iner, that  would  not  account  for  the  absence  of  record  of  the  pre- 
liminary proceedings  for  divorce.  There  is  no  proof  that  any  of  the 
public  legal  records  of  Steuben  County,  N.  Y.,  have  been  lost  or 
destroyed.  The  appellant  admits  that  she  received  no  notice  of  the 
commencement  of  a  suit  for  divorce  and  had  no  knowledge  that  such 
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a  suit  had  been  instituted  and  a  decree  rendered  until  many  years 
afterwards,  although  at  the  time  of  the  alleged  proceedings  she  appears 
to  have  been  living  in  an  adjoining  county.  It  is  altogether  improbable 
thata  le^l  divorce  could  have  been  procured  in  the  State  of  New  York 
under  such  circumstances,  and  from  all  the  evidence  in  the  case  the 
Department  is  convinced  that  there  was  no  divorce.  The  case,  in  this 
respect,  is  not  materially  different  from  that  of  Mary  C.  Orr,  decided 
on  appeal  October  21,  1899,  and  reported  in  10  P.  D.,  p.  348. 

For  the  reasons  above  stated  it  must  be  held  thiat  the  marriage  of 
the  appellant  to  the  soldier  was  void  and  that  her  pension  as  his  widow 
was  properly  terminated.     The  action  is  aflSrmed. 


marriage  and  mvor(;e-l.aw9  of  kentuc^ky. 

•  Maggie  Merriman  (widow). 

As  daimant  had  a  husband  living  when  she  married  the  soldier,  such  marriage 
was  void)  and  as  a  common-law  marriage  is  not  sanctioned  by  the  laws  of  Ken- 
tacky,  no  marriage  between  claimant  and  soldier  subsequent  to  the  removal  of 
the  impediment  to  their  marriage  can  be  presumed. 

A8sista7it  Secretary  F,  L,  Campbell  to  the  Omtmissioner  of  Pensixms^ 

Augmt  7, 1902. 

Maggie,  as  widow  of  Harvey  Merriman,  formerly  private,  Com- 
pany H,  Nineteenth  Kentucky  Volunteer  Infantry,  filed  a  claim  for 
pension  under  the  act  of  June  27,  1890,  June  18,  1897,  which  was 
rejected  May  27,  1899,  in  the  following  stated  language: 

Approved  for  rejection  on  the  ground  of  claimant's  inability  to  prove  that  she  ia 
the  legal  widow  of  the  soldier,  she  having  a  former  husband  from  whom  it  does  not 
appear  she  had  been  legally  separated. 

A  claim  under  the  general  law  was  filed  in  1898  and  was  rejected  for 
the  same  reason  as  above,  and  consequently  the  two  claims  need  not  be 
separately  considered. 

Some  additional  evidence  was  filed  after  the  abov^  rejection,  but  it 
was  not  considered  material,  and  on  January  13,  1902,  the  claimant 
filed  an  appeal  to  the  Department.  May  28,  1902,  the  Department 
returned  the  papers  to  the  Bureau  with  instructions  to  conduct  a 
special  examination  of  the  issue  presented.  This  was  done,  and  on 
July  11, 1902,  the  former  rejection  was  adhered  to,  and  the  papers  are 
now  before  the  Department  for  final  action  on  the  appeal. 

The  facts  in  the  case,  as  shown  by  the  evidence,  are  substantiallj^  as 
follows: 

The  claimant  and  one  Enoch  Lewallen  were  married  in  May,  1860, 
and  lived  together  as  man  and  wife  until  sometime  in  1868  (probably, 
the  exact  date  not  appearing)  when  he  deserted  her.     The  claimant 
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testified  that  he  left  her  to  go  to  ''mill"  and  never  returned.  The 
great  preponderance  of  the  evidence  establishes  that  Lewallen  wa«  of 
a  roving  disposition,  and  had  on  one  or  two  occasions,  prior  to  hisi 
last  leaving,  deserted  her,  but  had  returned  after  an  absence  of  some- 
time. On  one  occasion  he  took  his  child  from  his  wife  and  attempted 
to  run  awav  with  it,  but  the  claimant  went  after  him  and  secured  the 
child. 

The  evidence  is  clear  that  Lewallen's  relatives  knew  of  his  where- 
abouts at  the  time  the  claimant  married  the  soldier,  and  for  some 
months  afterwards. 

It  is  not  clear  just  w^hat  issue  is  raised  by  the  appeal,  but  it  may  be 
inferred  that  claimant  has  sought  to  establish  that  her  first  husband 
was  dead  when  she  married  the  soldier,  on  April  22,  1875.  The  evi- 
dence shows,  beyond  any  doubt,  that  he  wa.s  alive  and  his  whereabouts 
known  to  his  relatives  for  several  months  after  said  date. 

Just  here  this  inquiry  may  end.  The  marriage  in  issue  has  been 
shown  to  have  been  void.  The  claimant  may  have  and  undoubtedly 
did  marry  the  soldier  in  good  faith,  believing  she  had  capacity  to 
marry,  but  this  good  faith  does  not  alter  the  facts  in  the  ca*je. 

The  evidence  shows  that  the  claimant  lived  with  the  soldier  in  the 
State  of  Kentucky,  where  she  married  him,  from  the  date  of  said 
marriage  until  his  death  in  1897,  a  period  of  over  twenty-two  years. 

In  some  States  of  the  Union  a  common-law  marriage  may  be  pre- 
sumed,  under  certain  circumstances,  after  the  removal  of  an  impedi- 
ment which  rendered  a  ceremonial  marriage  void.  This  is  not  true  in 
the  State  of  Kentucky. 

Chapter  52,  paragraph  2,  and  subdivision  4  of  the  Revised  Statutes 
of  Kentucky  provides  that  marriages  ''  when  not  solemnized  or  con- 
tracted in  the  presence  of  an  authorized  person  or  society  "  are  void. 

In  other  words,  a  marriage  at  common  law  is  not  recognized  in  the 
State  of  Kentucky. 

In  the  case  of  Estill  v.  Rogers  (1  Bush.  Ky.,  64)  the  supreme  court 
of  Kentucky  held  as  follows: 

But  since  the  atioption  of  the  Revised  iStatntes  (1852),  there  can  be  no  such  thinjr 
as  legal  marriage  by  cohabitation  and  recognition  alone;  and  all  marriagefl  not  eoi* 
emnize<i  or  contracted  in  the  presence  of  an  authorized  person  or  society  are  void. 

See  also  the  case  of  Nannie  Roach  (7  P.  D.,  80). 

The  act  of  August  7,  1882,  declares  that  marriages  in  pension  cases 
shall  be  proved  in  accordance  with  the  law  of  the  place  where  they 
were  contracted,  or  of  the  place  where  the  right  to  pension  accrued. 

Under  the  law  of  Kentucky  this  claimant  would  not  be  recognized 
as  the  widow  of  the  soldier,  and  consequently  has  no  title  to  pension. 

The  action  of  the  Bureau  from  which  appeal  was  filed  is  affiimed. 
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fee— refundment— fraub. 

Thomas  Webster  (claimant). 

Joseph  H.  Hunter  (attorney). 

Where  peneion  has  been  fraudulently  obtained,  the  attorney  who  prosecuted  the 
claim,  without  knowledge  of  the  fraud,  can  not  be  required  to  refund  the  fee 
paid  him  for  his  services  in  securing  the  pension  allowed.  The  case  of  Elizabeth 
Striggon  (8  P.  D.,  12)  is  overruled. 

Assistant  Secretary  F.  L.  Campbell  to  the  Commissioner  of  Pensions^ 

Augxist  7,  1902. 

Joseph  Hunter,  of  Washington,  D.  C,  on  May  26, 1902,  entered  an 
appeal  from  the  action  of  the  Bureau  in  the  matter  of  fee  on  the  issues 
of  June  23, 1888,  and  March  28, 1890,  in  the  claims  for  original  invalid 
pension  and  for  increase  under  the  general  law,  respectively,  of  Thomas 
Webster,  who  served  in  Company  B,  Eighteenth  Kentucky  Volunteer 
Infantry. 

Certificate  issued  June  23, 1888,  in  tht  soldier's  claim  under  the  gen- 
eral law  to  allow  him  pension  at  $8  per  month  from  December  2, 1882, 
on  account  of  disability  due  to  injury  of  left  elbow.  On  said  issue  the 
appellant,  who  was  the  attorney  of  record  in  the  claim,  was  paid  a  fee 
of  $25. 

Also  certificate  issued  March  28,  1890,  to  allow  the  soldier  the  rate 
of  $14  per  month  on  account  of  increase  of  said  disability,  from  August 
7,  1889,  date  of  medical  examination.  On  said  issue  a  fee  of  $10  was 
certified  to  the  appellant,  who  was  the  attorney  of  record  in  the  claim 
for  increase.  Subsequently  b3^  special  examination  it  was  shown  that 
the  cause  of  disability,  injury  of  left  elbow,  on  account  of  which  pen- 
sion was  allowed,  was  not  incurred  in  the  service,  but  existed  prior  to 
enlistment,  and  on  October  26,  1897,  the  soldier  was  given  thirty  days 
in  which  to  show  cause  why  his  name  should  not  be  dropped  from  the 
rolls.  At  the  same  time  he  was  further  advised  that  his  claim  for 
pension  under  the  act  of  June  27,  1890,  was  ready  for  allowance  at  the 
rate  of  $12  per  pionth  from  September  6,  1901,  date  of  filing  declara- 
tion; that  certificate  would  issue  under  the  act  of  June  27,  1890,  to 
allow  such  pension  and  payment  thereof  be  withheld  until  such  sum 
had  accrued  which  had  been  erroneously  paid  him  under  the  general 
law,  less  the  sum  of  $35  paid  as  attorney  fees.  He  filed  evidence 
which  was  not  deemed  sufiicient  to  rebut  the  evidence  obtained  on 
special  examination,  and  on  January  3, 1898,  the  United  State  pension 
agent  at  Louisville,  Ky.,  was  advised  to  drop  his  name  from  the  rolls. 
Certificate  issued  September  6,  1901,  to  allow  him  pension  under  the 
act  of  June  27,  1890,  as  above  set  forth,  the  payments  of  which  are 
being  withheld  to  reimburse  the  Government  for  paj  ments  of  pension 
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made  to  him  under  the  general  law.  The  appellant  has  been  called 
upon  to  refund  $35  which  was  paid  to  him  as  attorney  in  the  8oldier\*i 
claims  under  the  general  law;  hence  this  appeal. 

Thei-e  is  nothing  in  the  case  tending  to  show  that  the  appellant  had 
any  knowledge  that  the  claim  was  fraudulent. 

In  the  case  of  Elizabeth  Striggon  (8  P.  D.,  12)  the  Department  held 
(syllabus)  that — 

An  attorney's  title  to  fee  is  dependent  upon  his  client's  title  to  pension,  and  where 
the  pension  was  fraudulently  obtained  the  Commissioner  of  Pensions  may  require 
the  refundment  of  the  fee  paid  the  attorney  who  prosecuted  the  claim,  as  well  as  the 
pension  so  paid  the  claimant. 

The  appellant  in  his  argument  seeks  to  distinguish  the  present  case 
from  the  Striggon  case  upon  the  facts,  but  in  the  two  eases  they  are 
similar  in  all  essential  particulars.  However,  the  conclusion  is  reached 
that  the  decision  in  the  Striggon  case  does  not  set  forth  the  law  appli- 
cable to  the  facts. 

When  a  duly  authorized  attorney  has  secured  for  a  claimant  an 
allowance  of  pension,  his  title  to  a  fee  for  his  services,  to  the  time  of 
the  payment  of  the  fee  to  him,  is  dependent  upon  his  client's  title  to 
the  pension  allowed.  The  fee  is  paid  from  the  pension  secured,  and 
it  is  quite  manifest  that  if  his  client  has  no  title  to  pension,  he  has  no 
title  to  a  fee;  and  thus,  before  payment  of  pension  is  made,  the  attor- 
ney's title  to  a  fee  is  dependent  upon  his  client's  title  to  pension.  In 
the  Striggon  case  it  is  considered  where  payment  of  a  fee  has  been 
made  to  an  attorney,  as  the  law  provides,  out  of  the  pension  allowed 
to  the  claimant,  that  the  former's  title  to  the  fee  is  still  dependent 
upon  the  latter's  title  to  pension. 

It  is  not  thought  that  this  conclusion  is  warranted  unless  it  is 
assumed  that  under  the  pension  laws  an  attorney  is  a  cosharer  with 
his  client  in  the  pension  allowed  in  a  claim.  The  pension  laws,  it  is 
true,  impose  conditions  with  respect  to  the  amount  and  the  method 
of  making  pa\'ment  of  fees  in  pension  claims,  viz,  that  the  amount 
shall  not  exceed  $10  or  $25,  as  the  caee  may  be,  and  that  the  fee  shall 
be  paid  by  the  Commissioner  of  Pensions;  but  by  these  provisions  no 
pensionable  rights  are  conferred  upon  attorneys,  nor  has  it  ever 
been  held  by  the  Department  that  an  attorney  is  a  cosharer  with  the 
claimant  in  the  latter's  pension.  On  the  contrary,  it  was  held,  in 
substance  and  effect,  in  the  case  of  Harvey  Harrington  (12  P.  D.,  lOii), 
that  in  contemplation  of  law  the  entire  pension  allowed  in  a  claim  is 
paid  to  the  claimant,  and  that  as  his  agent  the  Commissioner  of  Pen- 
sions pays  the  fee  to  an  attorney  for  services  rendered. 

In  fact,  the  conditions  imposed  by  the  pension  laws  relative  to  the 
amount  and  the  method  of  making  payment  of  fees  in  pension  claims 
are  limitations  upon  the  conmion-law  rights  of  claimants  and  attorneys 
to  make  contracts  with  respect  to  those  matters.     The  amount  paid  to 

Digitized  by  VjOOQ IC 


DECISIONS   RELATING   TO   PENSIONS.  443 

an  attorney  is  paid  to  him  by  the  Commissioner  of  Pensions  not  as 
pension  granted  by  an  act  of  Congress,  but  as  a  fee  for  services  ren- 
dered, and  pursuant  to  the  terms  of  a  contract  such  as  he  and  the  claim- 
ant are  permitted  to  enter  into  under  the  pension  laws.  It  is  clear 
that  the  title  of  an  attorney  and  a  claimant  to  the  money  which  they 
respectively  receive  as  fee  and  pension  is  founded  on  entirelj'  differ- 
ent considerations,  and  the  pension  laws  under  which  a  claimant 
derives  title  to  money  paid  him  as  pension  are  in  no  way  applicable  to 
the  attornej' 's  title  to  the  money  paid  to  him  as  a  fee.  It  is  thought 
that  the  title  of  an  attornej'  to  a  fee  paid  to  him  through  the  Commis- 
sioner of  Pensions  rests  upon  the  same  grounds  as  does  the  title  of  any 
other  creditor  of  the  claimant  to  money  paid  directly  to  him  on  indebt- 
edness by  the  claimant  out  of  the  pension  money  which  he  has  received. 
It  never  has  been  considered  that  the  Government  has  any  right  to 
recover  in  the  latter  instance  from  the  creditor  the  amount  paid  him 
by  the  claimant,  though  the  money  paid  was  procured  from  the  Gov- 
ernment through  the  prosecution  of  a  fraudulent  claim  for  pension, 
and  it  is  not  apparent  upon  what  legal  grounds  it  can  recover  the  fee 
paid  to  the  attorney  by  the  claimant  for  services  rendered,  although 
the  fee  was  paid  through  the  agency  of  the  Commissioner  of  Pensions 
as  the  law  directs.  It  is  not  thought  that  the  method  of  payment  of 
fee  distinguishes  the  title  of  the  attorney  to  the  fee  paid  to  him  from 
the  title  of  any  other  person  to  whom  money  is  paid  bj-  the  claimant 
on  indebtedness  and  out  of  the  pension  money  received,  and  there  is 
no  provision  contained  in  the  pension  laws  which  is  authority  for 
requiring  an  attorney  to  refund  a  fee  paid  to  him  for  services  rendered 
in  a  claim  for  pension,  for  the  reason  alone  that  his  client  had  no  title 
to  the  pension  allowed. 

Accordingly  the  action  of  the  Bureau  is  reversed,  and  the  decision 
of  the  Department  in  the  case  of  Elizabeth  Striggon,  supia,  is 
overruled. 

As  there  is  no  suggestion  that  this  appellant  has  any  knowledge 
that  the  soldier's  claim  under  the  general  law  was  fraudulent,  the  ques- 
tion will  not  be  discussed  as  to  what  action  would  be  proper  if  he  had 
such  knowledge  when  he  was  prosecuting  said  claim. 


pathoix>gical  sequence-astiima  and  cerebral.  hemorrhage. 
Philena  E.  Tibbetts  (widow). 

The  appellant's  husband  was  a  pensioner  on  account  of  asthma,  among  other  causes, 
and  died  of  cerebral  hemorrhage  during  an  unusually  severe  paroxysm  of  said 
disease. 

Heldy  That  the  increa8e<i  intravascular  pressure  caused  by  the  asthma  produced  the 
fatal  hemorrhage. 
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Asdstant  Secretary  F.  Z.  Cam^ell  to  the  Commissioner  of  PensionSy 

Au^tist  7,  190^. 

Philena  E.,  widow  of  Joseph  Tibbetts,  formerly  a  private  in  Com- 
pany C,  Second  Massachusetts  Volunteer  Heavy  Artillery,  and  an 
armorer,  United  States  Navy,  filed,  September  24,  1895,  a  declaration 
for  widow's  pension  under  the  general  law.  Said  claim  was  rejected 
January  23,  1896,  on  the  ground  that  his  death  resulted  from  apo- 
plexy, not  shown  due  to  causes  for  which  he  was  pensioned,  namely^ 
asthma,  disease  of  throat,  disease  of  lungs,  and  impaired  hearing. 

An  appeal  was  entered  from  this  action  by  the  attorney  of  record 
April  25,  1900,  contending  the  fatal  apoplexy  was  the  result  of  the 
diseases  for  which  the  soldier  was  pensioned,  and  that  the  evidence 
shows  that  the  apoplectic  seizure  occurred  during  a  severe  asthmatic 
paroxysm.  The  attending  physician's  affidavit  as  to  the  cause  of 
death  is  set  out  in  the  appeal. 

Said  physician.  Dr.  F.  J.  Schliemann,  testified  in  relation  to  the 
case  as  follows: 

I  was  the  family  physician  for  several  years  of  the  above  claimant  (soldier),  who 
was  chronically  affected  with  bronchitis  and  asthma,  and  at  the  time  when  he  was 
seized  with  the  apoplectic  stroke  he  was  suffering  from  an  unusually  severe  attack 
of  asthma,  which,  commencing  the  day  before,  was  in  full  force  at  the  time  when 
the  cerebral  hemorrhage  occurred,  causing  his  death. 

I  am  positive  that  the  long  continued  strain  of  the  last  asthmatic  attack  caused 
the  cerebral  hemorrhage,  which  in  turn  resulted  in  death. 

In  a  later  affidavit  this  physician  stated,  in  explanation  of  the  cere- 
bral hemorrhage,  that — 

*  *  *  The  intense  dyspna^a  of  the  attack  caused  a  very  high  arterial  tension, 
which  was  followe<l  by  rupture  of  an  artery,  and  the  consequent  hemorrhage  of  the 
brain. 

It  thus  appears  that  while  the  soldier  was  suffering  from  an  unusu- 
ally severe  attack  of  asthma  there  occurred  a  rupture  of  a  cerebral 
vessel.  This  accident  appears  to  be  not  an  uncommon  occurrence  in 
asthma,  as  indicated  in  the  following  statement  in  Barthalow's  Prac- 
tice of  Medicine: 

Asthma  is  an  essentially  chronic  disease  not  incompatible  with  long  life,  and  with 
good,  even  vigorous,  health  during  the  intervals  between  the  seizures.  *  *  *  Of 
itself  is  never  fatal  to  life,  but  changes  in  the  organs  are  gradually  affected  by  the 
disturbance  in  the  respiratory  function,  which  may  cause  death.  Emphysema, 
dilated  right  cavities,  dropsy,  or  cerebral  hemorrhage  may  be  brought  on  by  the 
long  continued  oi)eration  of  the  cause. 

The  Department  has  had  occasion  to  state  in  other  cases  involving 
cerebral  hemorrhage  that  it  appears  to  be  a  pathological  fact  that  the 
morbid  condition  underlying  such  an  accident,  which  is  not  due  to  an 
injury  of  the  skull,  is  invariably  disease  of  the  blood  vessels  of  the 
brain,  and  that  it  was  impossible  to  rupture  a  healthy  artery  by  any 
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ordinary  physiological  or  pathological  disturbance,  and  that  conse- 
quently the  fundamental  facts  concerning  the  pathology  of  cerebral 
hemorrhage  are  those  which  pertain  to  arterial  disease. 

The  author  quoted  says  that  ''cerebral  hemorrhage  maybe  brought 
on  by  long  continued  operation  of  a  cause,"  such  as,  for  example, 
''disturbances  in  the  respiratory  function"  by  asthma. 

In  the  case  of  Mary  E.  Dolan  (11  P.  D.,  62)  the  Department  held 
that— 

When  it  is  shown  that  a  disability  of  service  origin  was  a  predisposing  factor  in 
the  death  cause,  although  so  connected  with  other  causes  that  the  particular  or  spe- 
cific contribution  of  each  disease  in  the  actual  cause  of  death  is  not  determined  from 
a  medical  standpoint,  then  such  disability  may  be  accepted  as  the  cause  of  death, 
provided  the  evidence  shows  that  the  service  disability  was  so  great  a  contributing 
factor  that  but  for  such  service  disability  death  would  not  have  ensued. 

Of  course  it  may  be  said  that  the  arteries  of  the  soldier's  brain  did 
not  become  diseased  by  reason  of  asthma  or  by  any  other  cause  for 
which  he  was  pensioned,  but  it  is  certain  that  intravascular  pressure 
can  be  so  much  increased  by  a  parox\'sm  of  asthma  as  to  cause  the 
rupture  of  an  already  diseased  arter}-.  It  is  stated  by  the  attending 
physician  that  the  soldier  was  suffering  at  the  time  of  the  cerebral 
hemorrhage  (apoplexy)  with  an  unusually  severe  attack  of  asthma. 
In  other  words  the  asthma  was  a  menace  to  life  under  such  circum- 
stancres,  namel3%  arterial  degeneration.  And,  furthermore,  there  is 
nothing  in  the  case  to  indicate  that  the  disease  of  the  arteries  of  his 
brain  would  probably  in  itself  have  proved  fatal. 

The  adverse  action  in  this  case  is  accordingly  reversed. 

The  appellant  is  now  a  pensioner  under  the  provisions  of  the  act  of 
June  27,  1890,  by  certificate  No.  11562. 


MARRIAGE    AND    DIVORCE-DECREE  NI.SI-LAWS    OF    MA8SACHITSETT9. 

Hannah  J.  Bills  (widow). 

Appellant  was,  prior  to  her  ceremonial  marriage  to  the  soldier,  married  to  one 
Erasmus  Holmes,  and  on  her  libel  was  grante<l  a  decree  of  divorce  from  bed  and 
board  against  him  in  the  State  of  Massachusetts.  It  is  not  shown  that  such 
decree  was  ever  made  absolute,  or  that  said  marriage  had  been  dissolved. 
Therefore  her  marriage  to  the  soldier  while  said  Holmes  was  living  was  void  and 
she  is  not  his  widow. 

Assistant  Secretai^y  F.  L.  Campbell  to  the  Coimnissioner  of  Pensioiw^ 

August  7, 1902. 

This  appellant,  Hannah  J.  Bills,  on  September  16, 1896,  filed  a  claim, 
No.  640717,  for  pension  under  the  act  of  June  27,  1890,  as  widow  of 
Otis  Bills,  who  was  a  member  of  Corajmny  B,  Seventh  New  Hamp- 
shire Infantry,  from  September  28,  1861,  to  December  22,  1864,  and 
who  died  September  1, 1896. 
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Said  claim  was  rejected  in  March,  1900,  on  the  ground  that  claimant 
is  not  the  soldier's  widow,  she  having  never  been  divorced  from  the 
bond  of  matrimony  with  a  prior  husband,  who  is  yet  living. 

In  this  appeal  filed  April  30,  1900,  the  claimant  contends  that  she 
was,  in  fact,  divorced  from  said  former  husband  by  a  decree  rendered 
three  years  prior  to  her  marriage  to  the  soldier,  which  decree  became 
absolute,  she  says,  six  months  after  its  rendition,  without  any  further 
legal  proceedings. 

It  is  shown  herein  that  on  May  28,  1868,  the  supreme  judicial  court 
of  Massachusetts  for  Middlesex  Count}-  granted  to  appellant,  on  her 
libel,  a  decree  of  divorce  "from  bed  and  board''  against  Erasmus 
Holmes.  It  is  not  shown  that  said  decree  was  ever  made  absolute^  or 
that  any  application  to  have  it  made  absolute  was  ever  presented  to 
the  court,  and  no  further  proceedings  in  that  case  or  in  the  subject- 
matter  thereof  appear  to  have  ever  been  taken  by  either  of  the  parties 
thereto. 

On  May  31,  1871,  appellant  married  the  soldier  in  Nashua,  N.  H.» 
and  they  lived  together  as  husband  and  wife  until  his  death.  On 
October  2,  1871,  said  Erasmus  Holmes  also  remarried  in  Tyngsboro, 
Mass.,  and  is  yet  living. 

The  act  of  Congress  approved  August  7,  1882,  provides  that — 

Marriages,  except  such  as  are  mentioned  in  section  4705  of  the  Revised  Statutes, 
shall  be  proven  in  pension  cases  to  be  legal  marriages  according  to  the  law  of  the 
place  where  the  parties  resided  at  the  time  of  marriage  or  at  the  time  when  the  right 
to  pension  accrued. 

It  appears  that  appellant  was  married  to  this  soldier,  and  at  his 
death  was  living  in  the  State  of  New  Hampshire,  by  the  laws  of  which 
a  second  marriage  while  a  first  husband  or  wife  is  living  and  known  to 
be  alive  is  declared  to  be  ''absolutely  void  without  any  decree  of 
divorce  or  other  legal  process."  (Pub.  Stat.,  1860,  ch.  173,  sec.  1; 
1901,  ch.  175,  sec.  1.) 

The  validity  of  her  marriage  to  the  soldier  depends,  therefore,  upon 
the  legal  effect  of  the  decree  of  divorce  granted  her  in  the  State  of 
Massachusetts  on  May  28,  1868.  As  seen,  said  decree  was  one  of 
divorce  onh'  from  bed  and  board,  and  not  from  the  bond  of  matri- 
mon\',  and  it  appears  to  have  been  granted  in  entire  accordance  with 
the  law  then  in  force  (Gen.  Stat.,  1860,  ch.  107,  sec.  9),  which  was 
repealed,  however,  on  June  23, 1870  (Sup.  to  Gen.  Stat.,  1860  to  1874, 
ch.  404,  sec.  5),  section  1  of  the  act  of  that  date  providing  that  "all 
parties  now  divorced  from  bed  and  board  shall  he  in  the  same  legal 
condition  as  if  divorced  nisi  under  the  provisions  of  this  act."  And 
section  2  of  said  act  of  June  23,  1870,  then  made  causes  for  divorce 
from  the  bond  of  matrimony  the  same  causes  which  had  theretofore, 
under  the  Genei'al  Statutes,  entitled  only  to  divorce  from  bed  and 
board,  while  section  3  provided  that  in  the  cases  mentioned  in  said 
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section  2  the  court  might  after  three  years  and  should  after  five  years 
from  date  of  decree  nisi,  upon  proof  of  the  separation  of  the  parties 
since  that  date,  make  such  decree  absolute  as  a  decree  from  the  bond 
of  matrimon}'. 

The  supreme  court  of  Massachusetts,  coustniing  these  statutes,  has 
held  that  a  decree  of  divorce  from  bed  and  board  under  the  original 
General  Statutes,  or  a  decree  nisi  under  the  act  of  1870,  did  not  sever 
the  niarital  bond,  and  that  a  remarriage  by  either  party  would  be  void, 
even  though  entered  into  in  good  faith  and  an  honest  belief  in  a  right 
to  remarry,  and  even  though  entered  into  after  the  period  of  sepam- 
tion  mentioned  in  the  law;  as  there  must  be  in  such  cases,  to  sever  the 
bond  of  matrimony,  a  formal  petition  to  make  absolute  a  decree  from 
bed  and  board  or  a  decree  nisi,  and  a  final  decree  declaring  the  former 
to  ^  absolute.  (See  Graves  r.  Graves,  108  Mass.,  314;  Edgerly  ^^ 
Edgerly,  112  Mass.,  53;  Sparhawk  v,  Sparhawk,  114  Mass.,  355,  and 
116  Mass.,  315;  Fox  t\  Davis,  113  Mass.,  255;  Wales  v.  Wales,  119 
Mass.,  89;  Moors  v.  Moors,  121  Mass.,  232;  Pratt  v.  Pratt,  157  Mass., 
503;  Darrow  v.  Darrow,  159  Mass.,  262.) 

It  is  apparent,  therefore,  that  this  appellant  has  never  been  divorced 
from  the  bond  of  matrimony  existing  between  her  and  Erasmus 
Holmes;  that  same  still  exists,  and  that,  under  the  laws  of  the  State  of 
New  Hampshire,  her  marriage  to  the  soldier  was  void.  She  is  not, 
accordingly,  the  latter's  widow,  and  her  claim  for  pension  was  prop- 
erly rejected. 

Rejection  is  affirmed. 

marriage-sl.ave8  in  kentucky. 
Martha  Maddox  (claimant). 

Claimant  and  soldier,  residing  in  Kentucky,  never  having  ratified  their  slave  mar- 
riage, entered  into  that  state  in  1858,  according  to  the  act  of  February  14, 1866,  of 
the  legislature  of  said  State,  the  same  was  not  valid,  and  she  has  no  pensionable 
status  as  the  widow  of  said  soldier. 

See  cases  of  Nannie  Roach  (7  P.  D.,  80);  Mary  Riddle  (10  P.  D.,  441);  Eliza  J.  Ellis 
(12  P.  D.,  159) ;  Estill  v.  Rogers  (1  Bush,  Ky.,  62) ;  and  iMaria  Meritt  (10  P.  B., 
157). 

Assistant  Secretary  F.  Z.  Campbell  t<>  the  (Jfntunissumer  of  Pensions^ 

Au{/2ist  7,  190£. 

Martha,  as  widow  of  Samuel  Maddox,  formerly  a  corporal  in  Com- 
pany G,  One  hundred  and  sixteenth  United  States  Colored  Volunteer 
Infantry,  filed  her  declaration  under  the  act  of  June  27, 1890,  on  May 
1,  1899,  claim  being  rejected  on  April  10,  1900,  on  the  ground  that 
she  was  not  married  to  the  soldier  until  after  the  passage  of  the  act  in 
question.  An  appeal  having  been  filed  on  October  27,  19<M),  the  case 
was  a^in  reviewed  by  the  Bureau.     The  original  rejection  was  made 
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under  an  opinion  of  the  chief  of  the  law  division,  and  on  Juh'  9,  1902, 
he  was  requested  by  the  chief  of  the  board  of  review  to  render  another 
opinion  in  the  matter.  It  was  the  opinion  of  the  last  named  individual 
that  the  claimant  had  title.  A  second  opinion  was  rendered  by  tho 
chief  of  the  law  division  on  July  19, 1902,  a  copy  of  said  opinion  boih<: 
as  follows: 

I  have  considered  the  alx)ve-entitle<i  claim,  comformably  with  your  request  for  a 
review  thereof  contained  in  your  letter  of  the  9th  instant,  and  find  as  facte  the 
following: 

It  appears  that  soldier  and  claimant,  lx>th  being  slaves,  were  marrieil  in  Kentucky 
about  18.58  by  a  customary  ceremony.  They  lived  together  as  husband  and  wife 
and  appeared  to  have  l>een  known  and  treated  by  their  friends  and  acquaintances  as 
such  during  slavery  and  after  their  emancipation  up  to  November  6, 1892,  when  they 
were  formally  married  in  I^e  County,  Ky.,  and  thereafter  until  the  soldier's  death, 
which  (x^curred  in  that  State  January  25,  1902. 

The  soldier,  in  marriage  circular  filed  February  7,  1898,  states  that  his  wife's  name 
is  Mart  hey  Maddox;  that  he  was  married  to  her  in  slave  times  forty  years  ago;  that 
BO  record  of  sai<l  marriage  exists;  that  he  was  also  remarried  to  the  same  wonum  in 
1892  by  Charles  Francis  Beatty,  in  Kentucky,  and  that  there  is  a  record  of  the  said 
marriage  in  the  county  clerk's  office  at  Beatty  ville. 

It  appears  from  the  testimony  that  claimant  and  soldier,  subsequent  to  their 
emancipation,  understo<xl  that  a  law  had  been  passed  requiring  all  slaves  to  remarry, 
and  with  the  idea  of  ratifying  and  legalizing  their  said  former  slave  marriage  in  con- 
formity with  said  law,  they  appeared  before  a  representative  of  the  Bureau  of  Refugees, 
Free<lmen,  and  Abandoned  Lands,  and  acknowledge  themselves  to  be  husband  and 
wife,  etc.  There  ift  a  certificate  of  said  declaration  filed  in  evidence  which  has  every 
appearance  of  authenticity,  but  as  no  record  of  said  marriage  appears  upon  the 
records  of  the  above-stated  bureau  in  the  War  Department,  the  certificate  referretl 
to  was  not  accepted  as  evidence  of  a  marriage  of  these  parties  *'  under  the  flag." 

In  view  of  these  facts  you  present  the  question  as  to  whether  the  ceremonial 
marriage  of  these  parties  in  1892  can  be  accepted  as  complying  with  the  act  of  the 
Kentucky  legislature  of  February  14, 1866,  which  provides  as  follows: 

"All  negroes  and  mulattoes  who  have  heretofore  lived  and  cohabitetl,  and  do  now 
live  together  as  husl>and  and  wife,  shall  be  taken  and  held  in  law  as  legally  married 
and  the  issue  held  as  legitimate  for  all  purposes:  Provided^  Such  persons  shall  appear 
before  a  clerk  of  the  county  court  of  their  then  residence  and  declare  that  they  have 
been  and  desire  to  continue  living  together  as  husband  and  wife,  when,  upon  receipt 
of  a  fee  of  fifty  cents,  the  clerk  shall  make  a  record  of  such  declaration,  and  for  an 
additional  fee  of  twenty-five  cents  shall  furnish  the  parties  with  a  certificate  of  said 
declaration.  Said  record  or  certificate  shall  be  evidence  of  the  existence  of  the 
marriage  and  the  legitimat^y  of  the  issue  born  or  to  be  bom  to  said  parties:  7V»riW«^, 
The  issue  of  customary  marriages  of  negroes  shall  l)e  held  legitimate." 

The  Department,  in  construing  the  foregoing  law  in  the  case  of  Maria  >[erritt 
(10  P.  D.,  157),  has  held  that— 

**  A  slave  marriage  in  Kentucky  is  not  valid  unless  declared  in  confonnity  with  the 
act  of  February  14, 1866,  of  the  legislature  of  that  State."  (See  decisions  in  the  cases 
of  Nannie  Roach,  7  P.  D.,  80;  Mary  Riddle,  10  P.  D.,  441;  Eliza  J.  Ellis,  c.  p.,  42.) 

In  the  present  ca^^e  claimant  and  soldier  failed  to  ratify  their  slaN^e  marriage  in 
strict  conformity  with  the  provisions  of  the  act  of  the  Kentucky  legislature  of  Feb- 
ruary 14,  1866,  but  it  would  appear  manifest  from  the  declaration  made  by  these 
parties  l)efore  a  representative  of  the  Freedmen's  Bureau  on  June  13,  1866,  that  said 
declaration  was  made  with  the  intention  of  ratifying  their  fonner  slave  marriage,  and 
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that  their  marriage  by  due  form  of  law  in  1892  was  intend^* i  as  a  compliance  with 
the  provisions  of  said  law.  These  parties  have  failed  to  meet  the  technical  require- 
ments of  the  act  of  February  14,  1866,  supra,  but  I  am  of  the  opinion,  inasmuch  as 
their  intention  was  manifestly  a  compliance  with  the  spirit  if  not  with  the  letter  of 
said  law,  that  in  view  of  their  long  and  continued  cohabitation  as  husband  and  wife 
for  a  perio<l  of  forty-one  years,  that  said  marriage  may  and  should  be  accepted  as  a 
confirmation  of  their  prior  sul)8isting  slave  marriage  under  the  provisions  of  the  act 
of  the  Kentucky  legislature  of  February  14,  1866,  and  claimant  regarde<i  as  having 
status  as  the  lawful  widow  of  the  soldier,  and  it  is  so  held. 

The  case  is  now  before  the  Department  with  the  sugg^estion  that  the' 
appeal  be  dismissed  upon  the  ground,  practically,  that  the  Bureau 
recognizes  title  in  the  claimant. 

This  Dejmrtment  ha.s  had  occasion,  more  than  once,  to  pass  upon  the 
status  of  a  claimant  who  claims  by  reason  of  a  slave  marriage,  not 
ratified  according  to  the  act  of  February  14,  1866,  of  the  State  of  Ken- 
tucky; and  it  has,  so  far  as  it  is  within  the  knowledge  of  the  Depart- 
ment, never  varied  regarding  the  law  of  the  matter. 

Estill  V.  Rogers  (1  Bush— Ky.— 62)  is  the  leading  opinion  upon  the 
issue  decided  by  the  supreme  court  of  the  State  of  Kentucky,  and  the 
opinion  in  said  case  appears  to  have  been  uniformly  and  consistently 
followed  b}'  said  court  and  by  this  Department.  It  says,  in  express 
terms,  that  since  the  revised  statutes  (185:^)  of  the  State  of  Kentucky, 
a  common-law  marriage  has  not  been  good  in  that  State,  and 

The  i)oliey  as  well  a«  the  letter  of  the  provision  applies  especially  now  to  free  col- 
ored persons,  since  all  of  all  colors  are  ecjually  free  and  constituent  elements  of  the 
same  community.  As  to  free  colored  persons,  the  act  of  February  14, 1866,  provided 
that  their  cohabitation  and  recognition  as  husband  and  wife  may  he  legalized  as 
marriage  by  their  declaration  before  the  clerk  of  their  county  **that  they  have  been 
and  desire  to  continue  living  together  as  husband  and  wife.'*  Construed  according 
to  its  letter  and  context,  this  enactment  imports  that  without  compliance  with  its 
prescribed  requisition  no  such  union  can  be  itself  legal  marriage.  Without  con- 
formity to  this  statutory  mo<le  there  is  now  no  law  in  Kentucky  to  legalize  cohab- 
itation and  recognition  alone  as  marriage,  the  common  and  only  law  to  that  effect 
having  been  repealed. 

It  needs  no  further  argument  to  show  that  under  the  laws  of  Ken- 
tucky no  slave  marriage  can  be  ratified,  nor  any  procedure  had  for 
the  purpose  of  ratifying  a  former  slave  marital  status,  save  by  a  strict 
compliance  with  the  terms  of  the  act  of  February  14,  1866.  There  is 
very  little  doubt  but  that  these  parties  intended  to  ratify  their  former 
slave  marriage  when  they  appeared  before  the  agent  of  the  Govern- 
ment already  mentioned,  but  inasmuch  as  this  agent  had  no  power 
whatever  under  any  law  to  ratify  a  slave  marriage  the  attempted  rati- 
fication was  futile.  The  marriage  of  the  parties  in  1892,  according  to 
the  record  on  file,  was  perfectly  valid  as  a  marriage  pure  and  simple, 
but  it  had  no  effect  whatever  toward  ratifying  any  former  slave  mar- 
riage, for  the  reason  that  it  did  not  conform  in  any  particular  to  the 
act  of  February  14,  1866. 

The  law  in  the  case  may  be  summed  up  by  stating  that  the  slave 
marriage  of  the  parties  interested  was  null  and  void,  but  that,  by  a 
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fulfilment  of  the  terms  of  the  act  of  February  14,  1866,  such  a  slave 
marriage  would  have  been  held  g-ood  and  valid  from  its  inception. 
The  parties  never  did  comply,  either  in  spirit  or  in  letter,  with  the 
terms  of  said  act,  and  therefore  their  slave  marriage  was  never  rati- 
fied. The  only  valid  marriage  which  ever  took  place  between  them 
was  that  which  occurred  over  two  years  after  the  passage  of  the  act 
of  June  27,  1890. 

It  is  the  settled  doctrine  of  the  Department  that  the  marital  status 
of  claimant  must  be  determined  by  the  lex  loci  (Eliza  J.  Ellis,  12 
P.  D.,  169),  and  while  no  moral  turpitude  can  attach  to  this  claimant, 
yet  she  can  not  be  accorded  a  pensionable  status  a^s  the  widow  of  the 
soldier  for  the  plain  reason  that  the  law  of  Kentucky  denies  her  status 
as  the  widow  of  her  alleged  husband  prior  to  1892.  It  is  quite  prob- 
able that  these  parties  acted  according  to  their  best  knowledge  and 
conscience,  but  the  maxim  "Ignorance  of  the  law  is  no  excuse"  has 
too  stable  a  foundation  to  be  overturned  in  this  day. 

The  Department  declines  to  dismiss  this  appeal,  but  instead  sustains 
the  rejection  of  April  10,  1900. 

Action  affirmed. 


service— dischakge-desertxon-jourr  resolution  jx7x.y  1,  190«. 

Fannie  Cuchfil  (widow). 

The  rejection  of  the  claim  for  widow's  pension  under  thi  third  section  of  the  act  of 
June  27,  1890,  upon  the  ground  that  **  soldier  was  not  honorably  discharged 
from  all  rebellion  service"  being  no  longer  tenable  under  the  Joint  Resolution 
of  Congress,  approved  July  1, 1902,  said  claim  is  hereby  remanded  for  reopen  in  jr 
and  readjudication  under  the  provisions  of  said  Joint  Resolution,  and  so  much 
of  the  present  appeal  as  relates  to  said  action  of  rejection  is  hereby  diemi^sed. 

It  appearing  that  the  disabilities  from  which  it  is  alleged  the  soldier  died,  and  upon 
which  the  widow's  claim  under  section  4702,  R.  S.,  is  based,  were  contracted  by 
the  soldier  while  absent  from  his  proper  command  without  leave,  and  in  viola- 
tion of  his  first  contract  of  enlistment,  and  not  in  line  of  military  duty,  this 
appellant  has  no  title  to  pension  as  the  widow  of  the  soldier  under  the  provisions 
of  said  section.  See  cases  of  John  Norton  (9  P.  D.,  382);  widow  of  John  Sulli- 
van (10  P.  D.,  55);  Patrick  H.  Bums  (11  P.  D.,  332  and  362);  and  Lewis  Rankin 
(Ibid.,  373). 

Assistant  Seei'etary  F.  L,  Campbell  to  the  Commissivner  of  Pe7is{onJt^ 

Aiu/mt  11,  1902. 

Fannie  Cuchfil  filed  in  the  Pension  Bureau  on  September  25,  1901, 
an  application  for  pension  under  the  provisions  of  the  third  section  of 
the  act  of  June  27,  1890,  as  widow  of  Henry  Cuchfil,  alia.s  CritchfieKU 
late  a  private  in  Company  K,  Thirty -second  Illinois  Volunteer  Infantry, 
and  Company  I,  Sixth  Indiana  Volunteer  Cavalry,  alleging  the  death 
of  said  soldier  on  September  10,  1901,  leaving  her  as  his  lawful  widow 
surviving,  without  other  means  of  support  than  her  daily  labor. 

On  February  8,  1902,  said  Fannie  Cuchfil  also  filed  an  applii^tion 
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for  pension  as  the  widow  of  said  soldier  under  ttie  provisions  of  sec- 
tion 4702,  Revised  Statutes,  alleging  his  death,  upon  the  date  afore- 
vsaid,  from  disease  contracted  in  line  of  duty  during  his  military 
.service,  and  on  account  of  which  he  had  been  pensioned  under  the 
provisions  of  the  general  law. 

Both  of  said  claims  for  widow's  pension  were  rejected  on  March  14, 
1902: 

The  claim  under  the  third  section  of  the  act  of  June  27,  1890,  upon 
the  ground  that  the  soldier  had  not  been  honorably  discharged  from 
all  of  his  military  service  during  the  war  of  the  rebellion. 

The  claim  under  section  4702,  R.  S. ,  upon  the  ground  that  the  dis- 
eases from  which  it  is  alleged  the  soldier  died  had  been  contracted  by 
him  while  he  was  in  desertion  from  a  prior  service  and  absent  from 
his  proper  command  without  leave,  and  not  in  line  of  military  duty. 

From  the  rejection  of  both  claims,  as  aforesaid,  the  present  appeal 
was  taken  on  March  31,  1902. 

Since  the  rejection  of  the  above-mentioned  claim  for  widow's  pen- 
sion under  the  third  section  of  the  act  of  June  27,  1890,  a  joint  reso- 
lution has  been  passed  bj^  Congress  and  approved  July  1,  1902,  which 
has  a  direct  and  material  bearing  upon  said  action. 

Said  joint  resolution  is  entitled: 

Joint  resolution  construing  the  act  approved  June  27, 1890,  entitled  **An  act  grant- 
ing pensions  to  soldiers  and  sailors  who  are  incapacitated  for  the  performance  of 
nmnual  labor,  and  providing  for  pensions  to  widows,  minor  children,  and  dependent 
parents,  and  for  other  purposes." 

The  legislation  directly  applicable  to  and  aflfecting  said  action  of 
rejection  is  contained  in  the  second  section  of  said  joint  resolution,  and 
is  as  follows: 

That  in  the  administration  of  the  pension  laws  any  enlisted  man  of  the  Army, 
including  regulars,  volunteers,  and  militia,  or  any  appointed  or  enlistee!  man  of  the 
Navy  or  Marine  Corps,  who  was  honorably  discharged  from  the  last  contract  of 
service  entered  into  by  him  during  the  late  war  of  the  rebellion,  shall  be  held  and 
considered  to  have  been  honorably  discharged  from  all  similar  contracts  of  service 
previously  entered  into  by  him  with  the  United  States  during  said  war:  Provided^ 
That  such  enlisted  or  appointed  man  served  not  less  than  six  months  under  said  last 
enlistment  or  appointment,  and  that  his  entire  service  under  said  last  enlistment  or 
appointment  was  faithful,  and  that  he  did  not  receive  by  reason  of  said  last  enlist- 
ment or  appointment  any  bounty  or  gratuity  other  than  from  the  United  States  in 
excess  of  that  to  which  he  would  have  been  entitled  if  he  had  continue<l  to  serve 
faithfully  until  honorably  discharged  under  any  contract  of  service  previously  entered 
into  by  him,  either  in  the  Army,  Navy,  or  Marine  Cori)8,  during  the  war  of  the 
rebellion. 

It  is  obvious  that  under  the  provisions  of  this  section  of  said  joint 
resolution  the  action  rejecting  appellant's  application  for  pension 
under  the  act  of  June  27,  1890,  upon  the  ground  stated,  is  no  longer 
tenable,  and  therefore  said  claim  is  hereby  remanded  with  directions 
that  the  same  be  reopened,  reconsidered,  and  readjudicated  under  the 
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provisions  of  said  joint  resolution,  and  such  action  tiiken  therein  a^  the 
facts  and  evidence  in  the  case  nmy  warrant. 

So  much  of  the  present  appeal  as  relates  to  the  claim  under  the  act 
of  June  27, 1890,  is  hereby  dismissed,  and  should  the  action  to  lio  taken 
in  the  claim,  as  above  directed,  be  again  adverse,  another  appeal  there- 
from may  be  taken,  should  the  appellant  desire  so  to  flo. 

The  rejection  of  appellant's  claim  for  widow's  pension  under  section 
4702,  Revised  Statutes,  stands  upon  an  entirely  diflPerent  basis.  This 
claim  was  not  rejected  for  the  reason  that  the  soldier  did  not  have  an 
honorable  discharge  from  all  his  terms  of  military  service  during  the 
war  of  the  rebellion,  or  because  he  did  not  have  an  honorable  discharge 
from  any  particular  term  of  service,  but  for  the  reason  that  the  disa- 
bility from  which  it  is  alleged  he  died  had  not  been  contracted  in  line 
of  military  duty.  The  question  of  his  discharge  from  the  service,  <ir 
from  any  particular  term  of  service,  or  the  character  of  such  discharge, 
did  not  enter  into  the  case  at  all  and  was  not  material  thereto.  Con- 
sequently, the  provisions  of  the  joint  resolution,  above  set  forth,  art* 
not  applicable  to,  and  have  no  direct  bearing  upon,  the  action  taken  in 
this  claim. 

Under  the  provisions  of  section  4702,  Revised  Statutes,  the  widow 
of  a  soldier  is  granted  a  pension  onl}-  in  case  of  his  death  from  some 
cause  on  account  of  which  he  would  himself  have  been  entitled  to  an 
invalid  pension  under  the  general  law.  In  other  words,  the  cause  of 
the  soldier's  death  must  be  shown  to  have  been  incurred  or  contract<Hi 
in  line  of  dut}"  during  his  military  service,  to  entitle  his  widow  to  pen- 
sion under  said  section. 

In  this  case  the  deceased  soldier  had  been  allowed  an  invalid  pension, 
under  the  general  law,  for  disease  of  gums,  legs,  and  amis,  results  of 
scurvy;  and  it  is  alleged  by  the  appellant  that  his  death  was  caused  by 
these  disabilities  for  which  he  had  been  pensioned,  her  claim  being 
based  solely  upon  this  theory. 

The  official  records  of  the  War  Department  show  that  the  soldier 
had  two  terms  of  military  service  during  the  war  of  the  rebellion. 
He  first  enlisted  on  January  1,  1862,  in  Company  K,  Thirty-second 
Illinois  Volunteer  Infantry,  for  a  term  of  three  years,  and  serv(Ml 
therein  until  September  5,  1862,  when  he  deserted  while  on  duty  at 
Boliver,  Tenn.,  and  never  returned  to  said  command.  He  enlisted  a 
second  time,  while  in  desertion  from  his  former  command,  on  April 
24,  1863,  in  Company  I,  Sixth  Indiana  Volunteer  Cavalry,  for  a  term 
of  three  years,  and  served  therein,  and  in  Company  G,  of  the  same 
regiment  (to  which  transferred),  until  September  15,  1865,  when  he 
was  mustered  out  and  discharged  the  service  with  his  company. 

The  soldier  alleged  and  proved  in  his  invalid  claim  for  pension  that 
he  had  contracted  the  disabilities  for  which  pension  was  allowed  him 
during  the  year  1864,  while  serving  in  Company  I,  Sixth  Indiana 
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Volunteer  Cavalry.  His  first  contract  of  enlistment  for  service  in 
Company  K,  Thirty-second  Illinois  Volunteer  Infantry,  did  not  expire 
by  limitation  until  January,  1865.  At  the  time,  then,  when  he  con- 
tracted said  disabilities  he  was  in  desertion,  was  absent  from  his  proper 
command  without  leave  and  in  violation  of  his  first  contract  of  enlist- 
ment, and,  manifestly,  was  not  in  line  of  military  duty.  Consequently, 
said  disabilites,  not  having  been  contracted  in  line  of  duty,  were  not 
pensionable  under  the  provisions  of  the  general  law,  and  it  was  error 
to  have  allowed  the  soldier  a  pension  on  account  thereof,  as  was  done. 
Since  this  appellant  would  only  be  entitled  to  pension  as  the  widow 
of  the  soldier  under  the  provisions  of  section  4702,  Revised  Statutes, 
by  reason  of  his  death  from  causes  incurred  or  contracted  in  line  of 
military  auty,  it  follows  that  the  death  of  the  soldier  from  the  disa- 
bilities for  which  he  was  pensioned,  as  alleged  b}^  her,  would  confer  no 
title  to  pension  upon  her  under  said  section. 

See  decisions  of  this  Department  in  the  cases  of  John  Norton 
(i>  P.  D.,  382);  widow  of  John  Sullivan  (10  P.  D.,  55);  Patrick  H. 
Burns  (11  P.  D.,  332,  362);  and  Lewis  Rankin  (ibid.,  373). 

The  rejection  of  appellant's  claim  for  widow's  pension  under  section 
4702,  Revised  Statutes,  upon  the  grounds  stated  was,  therefore,  with- 
out error,  and  said  action  is  affirmed  accordingly. 


patnological,  sequence- arteriosclerosis  axd  chroxic 

diarrhea. 

Harvey  Clark. 

The  claimant  is  now  jiensioiied  under  the  act  of  June  27,  1890.  He  was  formerly 
pensioned  under  the  general  law  for  piles.  His  claim  for  renewal  and  for  addi- 
tional disability  from  chronic  diarrhea  wa«  favorably  a<ljudicated,  but  it  stands 
rejected  on  the  ground  of  '*no  l)enefit."  He  alleged  that  disease  of  eyes  and 
disease  of  heart  were  results  of  chronic  diarrhea.  It  is  shown  that  he  suffers 
from  general  arteriosclerosis,  and  that  the  affection  of  the  eyes,  first  noticed  in 
1897,  is  due  to  retinal  hemorrhages  from  this  cause.  Arteriosclerosis,  is  "a 
physiologic  process  of  old  age,"  mainly,  and  there  is  no  recognized  pathological 
relation  between  this  affection  and  chronic  diarrhea  as  alleged. 

Assistant  Secretary  F,  L,  Caiiiphell  to  the  CominisHUmer  of  Pensions^ 

August  11,  1902, 

The  attorney  in  the  case  of  Harvey  Clark,  late  a  wagoner  of  Company 
A,  Ninth  Michigan  Volunteer  Cavalry,  has  appealed  to  the  Department 
from  the  action  taken  in  January,  1901,  whereby  the  claim  for  renewal 
and  increase  of  pension  under  the  general  law  stands  rejected.  Said 
action  was,  in  fact  as  well  as  in  effect,  merely  a  repetition  of  the  action 
taken  in  June,  1899. .  The  present  Kpi)eal  is  virtually  a  repetition  ot 
a  part  of  the  appeal  from  that  prior  action.  The  matters  then  in 
contention  were  discussed  in  tlie  Department's  decision  dated  Decem- 
ber 23,  1899,  wherein  the  former  action  was  affirmed.     The  present 
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appeal  was  originally  presented  as  a  motion  for  reconsideration  of 
that  decision. 

The  pensioner  is  now  receiving  $8  per  month  under  the  act  of 
June  27,  1890,  said  rating  having  been  allowed  in  1892,  from  JUI3''  18. 
1890,  the  date  of  filing  the  claim.  He  has  never  asked  for  an  increase 
of  this  pension.  He  had  previously,  in  1882,  filed  a  claim  under  the 
general  law,  and  that  claim  was  adjudicated  in  1892,  along  with  the 
other,  when  a  rating  of  $2  per  month  was  allowed  from  the  date  of 
filing  thereof  to  the  date  from  which  the  higher  mting  was  granted. 
That  pension  was  allowed  on  account  of  disability  from  piles,  which 
alone  was  alleged  in  the  original  application. 

After  receiving  these  allowances  in  1892  the  claimant  promptly 
filed  a  declaration  for  renewal  and  increase  of  the  pension  under  the 
general  law,  and  he  then  alleged  that  he  was  also  disabled  by  reason 
of  chronic  diarrhea.  This  claim  was  not  adjudicated  until  June,  1891^. 
when  the  additional  rating  for  chronic  diarrhea  made  the  aggregate 
of  $8  per  month  allowable  under  the  general  law.  As  the  claimant 
had  already  received  this  amount  from  an  earlier  date,  the  claim  stood 
rejected  on  the  ground  of  no  benefit,  as  already  shown,  and  the 
Department  held  that  the  rate  was  properly  adjusted. 

In  1897,  while  this  claim  was  pending,  it  appears  the  claimant's 
vision  became  suddenly  affected.  In  an  affidavit  filed  March  2,  189s, 
he  alleged  that  disease  of  eyes  and  also  disease  of  the  heart  had 
resulted  from  chronic  diarrhea.  The  testimony  of  three  physicians 
was  filed  with  the  view  of  showing  that  these  diseases  were  such 
results.  This  relation  was  denied  in  the  action  of  the  medical  referee, 
however,  and  the  Department  sustained  that  action  also  in  its  former 
decision. 

A  number  of  additional  affidavits  from  physicians  were  filed  in  con- 
nection with  the  later  claim,  but  as  already  shown  it  was  rejected  on 
the  same  ground  as  the  former. 

In  the  present  appeal,  or  motion  for  reconsideration,  the  attorney 
asserts  as  follows  with  reference  to  the  former  action,  the  decision  in 
which  it  was  affirmed,  and  the  second  rejection  of  the  claim: 

First,  that  the  opinion  of  the  medical  referee  was  the  basis  on  which  the  action  of 
rejection  was  afl5rmed;  that  *  *  ♦  had  the  Department  ruled  upon  thia  cape 
wholly  uninfluenced  by  the  opinion  of  the  medical  referee,  by  whose  action  the  ca* 
was  formerly  rejected,  it  is  believed  that  the  action  of  the  Bureau  would  not  have 
been  sustained.     *    *    * 

Second,  *  *  *  that  your  [the  Department's]  action  wm  not  in  accordance  with 
the  facts  in  the  cAse,  as  the  evidence  was  not  carefully  considered  by  the  Department, 
merely,  as  stated  alx)ve,  the  opinion  of  the  medical  referee  being  quoted. 

Third  [with  special  reference  to  the  additional  testimony],  *  »  ♦  that  there 
is  no  just  reason  why  the  opinions  of  the  nine  physicians  who  have  testified  in  this 
case  should  not  prevail  as  against  that  of  the  medical  referee,  or  so-called  **  expert," 
who  never  saw  this  claimant  and  knows  nothing  about  him  except  from  theaffida\its 
of  the  physicians  cited,  which  he  has  refused  to  accept.    *    *    * 
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The  assertion  that  the  opinion  of  the  medical  referee  was  the  basis 
on  which  the  action  of  rejection  was  affirmed  by  the  Department  is 
both  erroneous  and  unwarranted.  The  report  of  the  medical  referee 
was  quoted  in  the  decision  because  it  contained  a  clear  and  concise  his- 
'  tory  of  the  case  together  with  a  summaiy  of  the  material  evidence. 
In  forming  its  conclusions,  however,  the  Department  was  not  governed 
nor  influenced  by  the  opinion  of  the  medical  referee,  and  its  decision 
contains  no  statement  or  suggestion  to  that  eflfect.  The  evidence  was 
oarefull}"  considered  b}"  the  Department,  ab  initio,  without  regard  to 
the  medical  referee's  report.  After  quoting  this  report  it  was  stated 
that  "the  attorney  did  not  familiarize  himself  with  the  facts  in  the 
case  prior  to  filing  the  appeal."  It  would  appear  that  he  is  again  at 
fault — since  the  conclusions  stated  in  said  decision  are  misconceived, 
if  not  misrepresented,  by  him.     Said  conclusions  are  as  follows: 

Diarrhea  does  not  appear  to  be  the  source  of  much  disability,  as  shown  by  the 
claimant's  statement  to  the  board,  quoted  by  the  medical  referee. 

The  rate  allowed  is  deemed  commensurate  with  the  degree  of  disability  resulting 
from  chronic  diarrhea  and  piles,  and  is  $2  in  excess  of  that  recommended  by  the 
examining  board. 

Disease  of  heart  is  not  shown  to  exist,  and  any  disturbance  of  function  of  that  organ 
by  indigestion  is  fully  covered  by  the  rate  allowed. 

To  attribute  a  sudden  hemorrhage  into  the  eye,  apoplexy  of  the  retina,  to  chronic 
diarrhea  does  not  appear  to  be  warranted  when  the  etiology  of  such  affection  is  con- 
sidered. The  causes  of  sudden  hemorrhage  into  the  retina  are  generally  violent,  and 
operate  either  by  causing  a  sudden  flow  of  blood  toward  the  head  and  eyes  or  in 
impeding  its  return.    Chronic  diarrhea  would  not  thus  operate. 

The  refusal  of  the  Bureau  to  accept  the  theory  advanced  was  undoubtedly  proper. 

After  a  careful  consideration  of  all  of  the  facts  presented,  no  error  is  apparent  in 
the  adjudication  of  the  claim  under  the  general  law,  and  the  action  is  accordingly 
affirmed. 

It  is  apparent  that  no  part  of  these  conclusions  is  based  upon  the 
opinion  of  the  medical  referee.  They  were  formed  ''after  a  careful 
consideration  of  all  of  the  facts  presented,"  which  includes  the  accepted 
etiology  and  pathology  of  the  affections  involved,  and  they  are  fully  in 
accord  with  the  facts.  While  the  medical  referee  stated  that ''  the  con- 
ditions shown  do  not  justify  the  acceptance  of  the  disease  of  eyes  as  a 
result  of  the  chronic  diarrhea,"  the  Department  made  the  stronger  state- 
ment that  "chronic  diarrhea  would  not  thus  operate;"  also,  that  "the 
refusal  of  the  Bureau  to  accept  the  theory  advanced  was  undoubtedly 
proper." 

Notwithstanding  this  positive  adverse  decision,  a  copy  of  which  was 
sent  to  the  claimant,  it  appears  that  the  attorney  promptly  prepared 
a  new  declaration  for  increase  of  pension,  which  the  claimant  executed, 
asserting  that  he  would  endeavor  to  show  by  testimony  of  eminent  phy- 
sicians and  specialists  that  diseases  of  the  heart  and  eyes  in  this  case 
are  the  pathological  results  of  chronic  diarrhea,  as  alleged.  The  affi- 
davits of   three  physicians  were    filed  along  with   this   declaration 
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February  2,  1900,  and  those  of  six  other  physicians  were  filed  July  21, 
1900,  three  days  after  the  claimant  was  examined  b^'^  the  official  board 
of  surgeons,  although  the  affidavits  had  been  executed  at  different 
dates  in  June  and  July. 

This  testimony  and  this  official  report  evstablish  one  fact  beyond  all 
question  which  previously  was  barely  suggested;  that  is,  the  claimant 
is  suffering  from  general  arteriosclerosis  in  a  marked  degree,  and  it  i> 
apparent  that  his  impaired  vision  is  due  to  the  degenerative  changes 
incident  to  that  affection,  causing  hemorrhages  into  the  retina  and 
choroid.  The  question  therefore  arises.  Was  there  a  patholo^oal 
relation  between  chronic  diarrhea  and  general  arteriosclerosis  in  this 
case  i  Although  the  question  was  not  presented  precisely  in  this  form 
when  the  case  was  considered  in  1899,  the  Department's  conclusions 
were  sufficiently  comprehensive  to  cover  the  question  even  in  its 
present  form. 

It  appears,  however,  that  the  nine  physicians  whose  testimony  has 
been  referred  to  have  expressed  opinions  to  the  effect  that  the  al leered 
affections  of  the  eyes  and  heart  are  or  may  have  been  dependent  upon 
malnutrition,  malassimilation,  auto-intoxication,  or  auto-infection 
(thoise  terms  being  used  carelessly  and  interchangeably)  from  chronic 
diarrhea.  They  do  not  '"all  agree  that  the  disease  of  eyes  is  the  result 
of  chronic  diarrhea,''  as  asserted  by  the  attorney.  Their  statements  are 
for  the  most  part  qualified;  and  their  opinions  were  evidently  based 
upon  erroneous  views  of  the  case.  One  of  these  affiants  was  a  member 
of  the  board  of  surgeons  that  made  the  official  examination  in  July, 
1900,  and  it  is  possible,  or  probable,  that  the  six  affidavits  were  pre- 
sented to  the  board  before  being  filed  in  the  Pension  Bureau.  The 
board  stated  in  their  report  that — 

In  the  ab8enoe  of  nephritic  or  rheumatic  trouble  we  are  of  the  opinion  that  the 
conditions  found  by  the  examination  of  the  retina  are  due  to  toxemia  due  to  dig«a- 
tive  troubles  already  described  and  to  chronic  diarrhea. 

What  is  the  foundation  of  these  opinions?  The  Department  has 
consulted  several  standard  authorities,  but  failed  to  find  any  which 
sustains  the  contention  in  this  case.  The  only  references  contained  in 
the  nine  affidavits  are  those  given  by  Dr.  E.  A.  Palmer,  a  former 
affiant  in  the  case.  He  quotes  from  a  writer  in  the  Medical  Recoixl  of 
February  3,  1900,  who  states  that  another  physician  had — 
made  an  interesting  suggestion  *  *  *  which  may  have  a  bearing  on  certain  e&ses 
of  retinal  hemorrhage,  in  which  the  origin  seems  obscure,  *  *  *  that  in  rare 
instances  a  general  arteriosclerosis  has  its  beginning  in  a  series  of  acute  seizures  of 
gastroenteritis,  which  leave  l>ehind  them  marked  impairment  of  intestinal  digestion. 

He  omitted  from  his  quotation  the  next  sentence,  which  materially 
qualifies  the  foregoing,  us  follows: 

When  this  ociurs  in  persons  under  twenty-five,  there  can  ])e  but  little  (juestion  that 
tlie  gastroenteritis  stands,  in  a  causal  relation  to  the  alterations  in  the  vessels  and 

fciniilar  cl.aiiges  in  the  kidneys. 
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Continuing  Dr.  Palmer's  quotation,  the  aforesaid  writer  states: 

Germane  to  this  euggeetion  are  the  remarks  of  Mr.  Marcus  Gunu  *  *  *  in  1808.. 
In  speaking  of  general  arterial  disease  he  states:  **  In  many  of  these  cases  the  primary 
cause  is  probably  a  form  of  poisoning  due  to  indigestion,  a  malassimilation  and 
imperfect  elimination  producing  disordered  nutrition,  and  the  blood  vessels  suffer  in 
consequence. 

Dr.  Palmer  also  refers  to  Bouchard's  work  on  auto-intoxication, 
translated  by  Oliver,  wherein  it  is  stated: 

Chronic  auto-intoxication,  having  as  the  point  of  its  origin  the  digestive  canal,  is 
observed  in  chronic  diarrhea,  cancer  of  the  stomach  or  of  the  intestine,  and  in 
chronic  dyspepsia. 

And  he  asserts  he  might  quote  volumes,  gleaned  from  different  emi- 
nent ph3'8icians'  writings,  showing  that  the  deterioration  of  health 
from  chronic  diarrhea  paves  the  way  for  many  discEuses,  etc. 

Such,  in  substance,  is  the  result  of  the  promised  endeavor  to  show 
a  pathological  relation  between  chronic  diarrhea  and  the  arterio- 
sclerosis which  caused  the  defective  vision.  It  is  evident  that  the 
opinions  in  supjK)rt  of  that  view  have  no  })asis  but  mere  speculation. 
The  theory  is  not  supported  by  facts,  and  it  appears  very  improbable. 
Bouchard  is  one  of  the  most  authoritative  writers  on  the  subject  of 
auto-intoxication,  but  he  does  not  suggest  the  possibility  of  such  a 
pathological  relation  l>etween  chronic  diarrhea  and  arteriosclerosis. 
The  whole  subject  of  auto-intoxication  from  diseases  or  disorders  of 
the  digestive  tract  is  obscure,  and  it  rests  largeh'  upon  analogy.  There 
is  but  little  definite  knowledge  of  its  true  clinical  features. 

With  reference  to  this  subject  the  following  statements  appear  in 
Stengel's  Pathology,  third  edition  (1900): 

The  causes  of  disease  originating  within  the  IkkIv  itself  are  less  definitely  known, 
but  it  has  been  found  in  chemical  studies  that  various  prcxlucts  of  normal  metabol- 
ism when  accumulate<l  in  abnormal  quantity,  or  products  of  dinturbed  metabolism, 
may  occasion  local  or  widespread  disease  of  various  sortn.  This  self-poisoning  19 
designated  auto-intoxi(^tion. 

The  term  auto-intoxication  is  fretjuently  applie<l  to  pro<luct«  of  intestinal  putre- 
faction. This  application  of  the  term  is  not,  strictly  speaking,  correct.  The  same 
poisons  might  have  been  produced  by  putrefaction  of  food  outpide  the  Ixxiy,  when 
the  use  of  the  name  auto-intoxication  would  l)e  manifestly  absurd.  If  poisons  are 
pro<luced  by  imperfect  digestion,  and  these  affect  the  organism,  the  condition  could 
properly  \ye  terme<l  auto-intoxication. 

This  author  states  that  *' poisons  produced  in  the  intestines  probably 
set  in  play  the  metabolic  disturbances  which  terminate  in  overpro- 
duction of  acids."'  This  condition,  known  as  acid  intoxication,  occurs 
in  fever,  cancer,  diabetes,  anaemia,  advanced  gastrointestinal  disease, 
etc. ;  and  the  term  auto-intoxication  is  doubtless  frequently  applied 
thereto.  He  also  states  that  ''  it  is  probable  that  toxic  substances  pro- 
duced in  the  stomach  contribute  to  the  metabolic  disturbances,  but 
this  remains  to  be  proved.-'    Other  authorities  are  ecjually  conservative 
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on  this  topic.  Evidently,  therefore,  it  also  remains  to  be  proved  that 
such  metabolic  disturbances  may  cause  arteriosclerosis,  as  alleged.  As 
just  stated,  the  theory  Is  verj'  improbable,  and  there  is  no  recognized 
authority  to  sustain  the  contention  that  chronic  diarrhea  caused  the 
arteriosclerosis  in  this  case.  For  this  reason  the  Department  can  not 
accept  the  mere  opinions  of  these  physicians  to  controvert  its  former 
adverse  decision.  It  is  immaterial  whether  nine  or  ninety  physicians 
expressed  these  opinions  as  long  as  they  are  not  sustained  by  the 
recognized  authorities. 

As  has  sometimes  been  pointed  out  in  similar  cases  where  some 
unrecognized  pathological  relation  has  been  alleged,  the  files  of  the 
Pension  Bureau  would  afford  abundant  proofs  of  such  relation,  if  it 
exists,  for  probablv  the  majority  of  invalid  pensions  have  been  granted 
on  account  of  chronic  diarrhea;  but  it  is  safe  to  say  that  arterio- 
sclerosis is  even  less  frequent  in  this  class  than  in  some  other  clashes 
of  pensioners.  This  appears  to  be  in  accord  with  the  observations  of 
the  writer  in  the  Medical  Record  already  referred  to,  who  states  that 
retinal  hemorrhages  are  frequent  in  pernicious  anemia,  but  ^^  I'arely 
occur  in  the  cachectic  conditions  resembling  anemia/'  for  the  condi- 
tions resulting  from  severe  chronic  diarrhea  may  be  included  in  this 
categor}\  Moreover,  the  alleged  severity  of  chronic  diarrhea  in  this 
case  appears  to  have  been  an  afterthought.  As  stated  in  the  former 
decision,  chronic  diarrhea  does  not  appear  to  have  been  the  source  of 
much  disabilit}^  and  it  was  not  alleged  as  disabling  until  1892,  after 
the  original  claim  was  adjudicated. 

In  an  affidavit  filed  in  1890  Dr.  Palmer  gave  an  account  of  his  treat- 
ment of  the  claimant  from  about  1876,  at  different  times,  for  piles, 
renal  colic,  and  severe  pain  in  the  lumbar  and  sacral  regions.  He 
also  stated  that  the  urine  contained  an  excess  of  uric  acid  and  urate^s, 
etc.;  he  described  the  existing  condition  of  the  rectum  and  ''tender- 
ness over  the  colon  with  thickening  of  the  lower  half  of  the  descending 
colon."  He  said  that  in  his  opinion  the  claimant  had  been  disabled 
one-half  "  bv  reason  of  piles  and  results  of  them."  He  made  no  ref- 
erence whatever  to  chronic  diarrhea  in  that  affidavit.  No  evidence  of 
chronic  diarrhea,  except  piles,  was  alleged  or  shown  at  the  time  of 
the  official  examination  in  1890,  and  Dr.  Palmer  was  a  member  of  the 
examining  board.  In  his  affidavit  filed  in  1898,  however.  Dr.  Palmer 
asserted  that  he  had  personal  knowledge  that  the  claimant  had  com- 
plained of  chronic  diarrhea  and  piles  ever  since  18t>(>  and  that  he  had 
prescribed  for  him  on  account  thereof  several  times  each  year  since 
1876.  These  discrepancies  can  not  be  considered  as  immaterial. 
Dr.  Palmer  has  been  an  attesting  witness  in  the  case  at  different  times 
and  he  has  furnished  these  affidavits  apparentl}'  to  meet  the  supposed 
requirements  from  time  to  time. 
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With  reference  to  the  etiolog}'  of  arteriosclerosis,  the  following  from 
^Stengel's  Pathology  appears  to  represent  the  accepted  teaching  of  to-day : 

Arterioscleroeis  is  a  physiologic  process  of  old  age,  and  probably  begins  as  early  aa 
middle  life  in  most  persons.  The  earlier  occurrence  of  the  disease  or  the  more 
extreme  grades  of  its  severity  are  dependent  upon  a  variety  of  causes,  among  which 
certain  chronic  intoxications,  \'iz,  syphilis,  gout,  chronic  alcoholism,  and  chronic 
nephritis,  are  prominent.  An  important  cause  is  muscular  exertion,  and  it  is  not 
uncommon  to  find  marked  instances  in  persons  whose  life  or  occupation  has  sub- 
jected them  to  unusual  muscular  strain.  Cachectic  conditions  of  various  kinds  may 
play  a  part,  as  in  cases  of  carcinoma,  tuberculosis,  or  inanition;  and  sometimes  the 
chronic  arterial  disease  follows  after  acute  infections  such  as  rheumatism,  scarlet 
fever,  typhoid  fever,  and  the  like. 

This  claimant  was  about  63  years  of  age  at  the  time  the  retinal 
hemorrhages  first  directed  attention  to  these  conditions.  It  is  an 
acknowledged  medical  maxim  that  ''A  man  is  as  old  as  his  arteries,'' 
and  it  is  well  known  that  some  men  age  more  rapidly  than  others; 
that  one  man  may  be  as  senile  at  35,  for  example,  as  another  at  70. 
The  reasons  for  this  are  unknown  to  a  great  extent;  but,  as  already 
shown,  there  is  no  authority  for  the  assumption  that  in  this  case  the 
arteriosclerosis  resulted  from  chronic  diarrhea. 

It  is  apparent  that  the  most  usual  cause  of  arteriosclerosis  was  wholly 
ignored  by  the  board  as  well  as  by  the  several  physicians  whose  affi- 
davits are  on  file.  Some  of  these  physicians  describe  the  condition  of 
the  interior  of  the  eyes  as  very  similar  to  that  observed  in  chronic 
Bright's  disease  and  diabetes,  but  it  is  asserted  that  neither  albumin 
nor  sugai*  was  found  by  tl^e  recent  examinations  of  the  urine.  This 
is  not  improbable,  although  chronic  disease  of  kidneys  is  usually  asso- 
ciated with  arteriosclerosis,  for  the  process  may  not  have  invaded  the 
kidneys  to  a  considerable  extent  or  it  may  have  been  quiescent  in  those 
organs.  The  report  of  the  examination  in  1898  is  ambiguous,  but  it 
appears  probable  that  albumin  or  sugar  was  found  in  the  urine  at  that 
time.  It  is  not  certain  that  these  and  other  possible  factors  can  be 
wholly  eliminated. 

There  is  no  ground  for  taking  exception  to  the  last  action  of  the 
Bureau,  and  the  same  is  hereby  affirmed. 


death  cause-rnsanitt-evtdence. 

Elizabeth  Penman,  now  Fulmei^  (as  widow). 

Claimant's  husband's  death  by  suicide,  by  reason  of  his  insanity  first  appearing 
after  his  enlistment,  is  deemed  to  have  been  contracted  in  the  line  of  duty, 
no  other  cau^e  for  his  mental  deranjrement  appearing  from  the  evidence. 

Assistant  Sea^etary  F,  L,  CarnjMJ  to  the  Cmurnwi^um&t' of  Pe)m(mSj 

Seiytemler  10. 19m, 

The  appellant  in  this  case  is  Elizabeth  Fulmer  (formerly  Penman), 
widow  of  Abraham  Penman,  late  of  Company  F,  Twelfth  Penns3'l-' 
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yania  Reserve  Volunteer  Infantry.  Her  application  (No.  390015)  for 
a  widow's  pension,  filed  March  7,  1889,  alleged  that  her  husband's 
death  by  suicide  was  the  result  of  insanity  contracted  in  the  service  in 
the  line  of  duty.  This  application  was  rejected  November  8, 1898,  on 
the  ground  that  claimant,  although  aided  by  a  special  examination.^ 
has  failed  to  show  that  the  soldier's  insanity  resulted  from  causes  to 
which  he  was  subjected  in  the  service  and  in  line  of  dutj%  citing  the 
case  of  Margaret  A.  Berry  (7  P.  D,,  o.  s.,  164).  Twice  subsequently 
claimant  endeavored  to  have  her  case  reopened,  with  adverse  resulti^ 
in  both  instances.     Finallj ,  on  June  7,  1900,  her  appeal  was  entered. 

Claimant  was  married  to  her  husband  October  13,  1850,  and  lived 
with  him  until  his  enlistment,  August  10,  1861.  About  two  months 
later,  without  any  apparent  cause  (i.  e. ,  no  accident  or  injury  to  head 
or  spinal  cord),  the  soldier  began  to  manifest  signs  of  mental  derange- 
ment. On  December  16,  1861,  the  records  of  the  Adjutant-General 
show  that  he  was  admitted  to  the  Government  Asylum  for  the  Insane 
of  the  Army  and  Navy,  near  Washington,  and  discharged  from  the 
service,  apparently  recovered,  on  Februarj^  27,  1862.  The  soldier 
went  home,  and  the  evidence  shows  that  he  was  insane  b)^  spells  from 
time  of  his  arrival  until  August  20,  1862,  when  in  an  insane  mood  he 
ended  his  life  by  shooting  himself. 

On  August  27,  1870,  the  claimant  remarried.  Her  second  husband 
died  in  1887. 

Watson  Muse  was  the  soldier's  intimate  friend  and  tent  mate.  He 
was  not  one  of  the  original  affiants  in  the  case.  In  fact,  he  was  not 
asked  to  testify  until  the  special  examiner  took  his  deposition,  Septem- 
ber 5,  1898.  He  was  not  on  the  list  of  witnesses  furnished  by  the 
claimant.  He  is  described  by  the  examiner  as  a  "highly  respected 
old  man,  thoroughly  reliable  and  still  strong  mentally."  The  examiner 
continues: 

He  was  associated  with  the  deceased  soldier  in  the  coal  business  up  to  the  time  of 
enlistment  and  enlisted  with  him.  Had  known  him  since  boyhood  and  lived  a  cloee 
neighbor. 

The  testimony  of  this  witness  is  spontaneous,  and  the  story  of  the 
soldier's  army  life  is  best  told  by  him: 

The  first  winter  we  were  out  he  began  to  show  signs  of  insanity.  I  slept  with  him, 
and  he  would  have  nothing  to  do  witli  anybody  else.  He  would  get  down  and  whis- 
per in  my  ear  that  someone  was  hanging  around  our  tent — he  was  all  the  time  sus- 
picious— and  he  got  ^>!()  bad  he  had  to  l)e  examineii.  They  concluded  to  send  him  to 
the  insane  asylum,  and  I  myself  took  him  *  *  *  to  the  asylum  *  *  *  .  I 
think  it  was  in  December,  1861. 

Q.  When  did  you  first  notice  signs  of  insanity? 

A.  I  think  it  nmst  have  been  some  six  weeks  or  two  months  before  he  was  taken 
to  the  asyhnu    *    *    *     . 

Q.  Had  you  noticed  any  signs  of  a  disordered  mind  before  enlistment? 

A.  Never  saw  no  signs  of  it  at  all.  There  was  no  man  more  surprised  than  I  was 
that  he  went  that  way  after  we  got  out.     He  had  always  been  a  level-headed  young 
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man  before  he  enli8te<i,  so  far  as  I  could  see  *  ♦  ♦  .  I  do  not  recollect  that  he 
had  any  i)eculiaritieH  or  oddities.  I  never  saw  anything  in  him  (xld  from  the  gen- 
eral run  of  ]>eople. 

Q.  At  the  time  did  you  form  any  idea  as  to  the  cause  of  his  insanity? 

A.  Well,  the  only  thing  1  recollect  is  that  he  mistrusted  his  wife  some.  He  used 
to  talk  some  to  me  alx)ut  that.  He  had  an  idea  that  she  was  unfaithful  to  him— 
that's  all  that  I  think  bothered  his  mind  at  all.  I  knew  his  wife  well,  and  at  that 
time  I  thought  there  was  nothing  wrong  with  her,  but  after  he  died  1  don't  think 
she  turned  out  as  well  ab  she  ought,  but  of  my  own  knowledge  I  know  nothing. 
*  *  *  1  have  never  l)een  asked  to  make  an  affidavit  in  this  claim — have  never 
heanl  from  the  claimant  or  any  of  them.  No,  sir,  there  is  no  (juestion  but  what 
Abraham  Penman's  insanity  first  came  on  him  in  the  service. 

There  is  no  question  mised  in  this  ciise  as  to  the  cause  of  soldjer'8 
death.  He  shot  himself  while  insane,  and  he  was  insane  while  in  the 
army.  The  question  is  whether  melancholic  dementia,  for  that  it 
seem?*  to  have  })een,  was  contmcted  in  the  service  in  the  line  of  duty. 
There  is  no  record  of  disease  or  injury  in  the  service.  The  only  ill- 
ness that  the  soldier  ever  had,  so  far  as  the  evidence  shows,  was 
typhoid  fever  in  the  early  part  of  1858.  The  evidence  shows  that  he 
entirely  recovered  therefrom;  and  it  is  pathologically  impossible  to 
connect  his  mental  affliction  with  that  fever.  Where  typhoid  fever  is 
responsible  for  insanity  the  mental  derangement  is  not  only  immedi- 
ately apparent  as  a  sequence,  but  is  continuous. 

The  claimant  testifies  that  their  married  life  was  happ}'  and  the 
weight  of  the  evidence  sustains  her.  One  witness,  a  woman,  deposed 
that  they  did  not  get  along  well,  and  that  he  was  jealous  of  his  wife 
before  the  war,  and  that  perhaps  he  had  reason  to  do  so,  and  that  one 
Harriet  Menham  could  tell  all  about  her  and  about  him.  But  Harriet 
Menham  says  they  never  had  any  trouble  at  all.  Beyond  the  above  impu- 
tation there  is  not  a  word  of  evidence  that  (claimant's  character  or 
reputation  was  bad  while  the  soldier  lived.  On  the  contrary,  the 
many  witnesses  who  refer  to  that  aspect  of  the  case,  aver  that  her 
reputation  was  good.  The  dead  soldier's  own  sisters  vouch  for  her 
reputation  then.  One  says,  "Her  character  was  good  as  long  as  he 
was  alive;"  the  other  one  sa3's:  ''Her  character  was  not  questioned  at 
that  time." 

Of  the  fourteen  witnesses  who  knew  the  soldier  before  the  war,  and 
who  gave  their  depositions  before  the  special  examiner,  eleven  testify 
that  he  was  mentally  sound — neighbors,  intimate  acquaintances,  fellow- 
laborers,  relations.  None  knew  of  any  injury  or  predisposition  to 
insanity  or  family  history  of  insanity  that  might  account  for  or  explain 
the  soldier's  insanity.  There  are  but  three  adverse  witnesses.  One  is 
Daisy  Malone,  the  only  witness  who  attacked  claimant's  reputation 
while  her  husband  was  alive.  She  says  that  he  acted  queer  for  about 
a  year  before  he  enlisted;  should  have  been  sent  to  an  asylum.  She  is 
flatly  contradicted  by  the  other  witnesses.  Frank  Cornell,  a  retired  coal 
merchant,  knew  him  intimately  from  1850,  and  declares  that  he  was 
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mentall}'  sound.  "'Had  he  shown  any  signs  of  insanity,*'  he  says,  ''or 
had  there  been  any  neighborhood  rumors  to  the  effect  that  he  had 
shown  signs  of  mental  aberration,  I  believe  I  would  have  known  it/' 
This  witness  has  no  possible  interest  in  the  ease;  in  fact,  he  lives  in 
another  town  and  county. 

Emanuel  Nebb  prefaces  his  testimony  with  the  statement  that  he 
had  a  slight  acquaintance  with  the  soldier  and  thought  for  from  four 
or  five  years  previous  to  enlistment  that  he  was  eccentric  and  peculiar; 
he  was  unsociable,  and  it  was  rumored  among  his  neighbors  that  he 
was  a  ''little  off''  (his  neighbors,  on  the  contrary,  declare  him  to  have 
been  sound).     But  the  witness  adds: 

I  can't  say  that  I  ever  saw  any  indication  of  insanity  previous  to  the  war  beyond 
his  quiet  manner. 

Another  witness,  Thomas  D.  Pedan,  not  an  intimate  acquaintance, 
attended  a  dance  at  soldier's  house,  about  a  year  before  the  war,  and 
he  says  that  soldier  did  not  appear  to  take  much  interest  in  the  dance. 
With  the  exception  of  this  fact,  and  the  fact  that  he  was  not  prone  to 
speak  unless  spoken  to,  witness  could  not  say  that  he  ever  saw  any 
evidence  of  insanity  previous  to  enlistment. 

This  testimony  goes  a  very  little  way  in  contradicting  the  evidence 
of  the  other  eleven  witnesses  who  knew  claimant  intimately.  The  fact 
that  a  man  manifests  no  particular  joy  in  a  dance,  or  that  he  is  not  talk- 
ative, is  not  evidence  that  he  is  insane. 

The  evidence  shows  that  the  soldier  was  an  industrious,  hard- 
working, intelligent  man,  who  read  a  good  deal  and  was  superior  to 
the  avei-age  man  of  his  station  in  life.  He  was  quiet  in  his  disposi- 
tion and  devoted  to  his  home. 

After  enlistment  all  changed.  One  witness  thinks  that  he  was  men- 
tally unsound  when  he  enlisted;  but  of  the  many  comrades  who  tes- 
tify it  is  generally  agreed  that  his  symptoms  of  insanity  commenced 
to  develop  a  few  weeks  or  aFx)ut  two  months  after  enlistment.  He 
was  sullen,  gloomy,  despondent,  and  kept  by  himself.  Then  he  began 
to  have  hallucinations.  He  accused  one  comrade  of  corresponding 
with  his  wife — a  man  who  did  not  know  her.  He  got  another  witness 
to  "steal"  the  letter  of  another  comrade,  who  was  receiving  letters 
from  his  wife,  as  he  thought — a  delusion.  He  heard  his  wife's  voice 
about  his  tent.  He  was  sure  that  his  wife  was  concealed  in  the  cap- 
tain's quarters.  His  wife  was  ever  on  his  mind  and  was  the  constant 
theme  of  his  conversation.  It  was  rumored  al)out  camp  that  he  was 
jealous  of  his  wife;  that  he  had  received  information  affecting  her 
chai'acter.  Of  course,  this  is  mere  supposition,  a  natural  consequence 
of  his  actions  and  his  constant  crazed  conversation  al)out  his  wife. 
Whether  it  was  rumors  affecting  her  fidelity  that  affected  his  mind  or 
hLs  insane  mind  itself  that  created  the  impression  that  he  had  heard 
such  rumors,  is  an  idle  speculation.     Assume  that  it  wa3  the  former. 
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If  the  gossip  impeaching  his  wife's  good  name  was  without  just  founda- 
tion it  can  not  affect  her  status  as  claimant.  The  evidence  is  over- 
whelmingly favorable  to  her  reputation  at  that  time.  It  does  appear 
that  later,  in  October,  1866,  she  gave  birth  to  an  illegitimate  child. 
This  is  her  only  lapse  in  virtue  so  far  as  the  evidence  shows.  Before 
and  since  that  time  no  one  impeaches  her  chastity.  On  the  contrary, 
witnesses  distinctly  affirm  that  her  reputation  is  and  has  been  good, 
barring  that  one  lapse.  The  special  examiner  reports  that  he  was 
unable  to  find  that  she  has  violated  the  act  of  August  7,  1882. 

To  reject  this  claim  it  must  either  be  shown  that  soldier  was  insane 
before  he  enlisted — and  the  weight  of  the  evidence  is  against  that 
conclusion — or  that  the  wife  herself  was  responsible  for  his  insanity 
and  is  estopped  from  claiming  any  benefit  from  the  result  of  her  mis- 
conduct. But  while  her  conduct  four  years  after  her  husband's  death 
may  deprive  her  of  some  sympathy,  it  can  not  be  maintained  that  it 
proves  that  she  was  a  bad  woman  five  years  prior  to  that  time.  It 
appears  that  a  man  named  Jenkins  was  '^ keeping  her  company"  for 
about  two  years.  The  illegitimate  child  was  the  result.  There  is 
nothing  to  show  that  she  was  wanton.  In  the  absence  of  evidence  to 
the  contrary  the  elementary  rule  of  charity  should  apply.  A  woman 
who  is  eligible  for  marriage  or  remarriage  may  allow  greater  liberties 
than  she  would  if  married.  It  would  appear  in  this  case  that  the 
claimant  bore  a  good  reputation  during  both  the  periods  of  her  life  as 
the  wife  of  a  man. 

To  deny  the  claimant  a  pension  in  this  case  will  be  substantially  to 
hold  that  she  was  a  faithless  wife.  It  would  perpetrate  too  great  a 
wrong  to  impugn  a  wife's  honor  on  such  slight  evidence  as  a  woman's 
slur  (Daisy  Malone's  remark,  ''  He  accused  his  wife  of  unfaithfulness 
before  the  war,  and  perhaps  he  had  reason  to  do  so")  when  the  other 
witnesses,  including  two  sisters  of  the  soldier,  defended  her  reputation 
and  honor  as  the  wife  of  Abraham  Penman. 

In  the  stated  ground  for  rejection  reference  was  made  to  the  case  of 
Margaret  A.  Berry  (7  P.  D.,  o.  s.,  164).  The  facts  in  the  case  are 
entirely  unlike  the  facts  shown  by  the  evidence  in  this  case.  In  the 
former  case  the  soldier  was  found  dead  beside  his  tent,  his  gun  near 
him.  The  cause  of  his  death  was  assumed  to  be  suicide  by  reason  of 
insanity.  It  was  shown,  however,  that  the  soldier,  a  noncommissioned 
oflScer,  had  been  reduced  to  the  ranks  for  drunkenness  and  general 
worthlessness.     It  was  laid  down  as  a  dictum  in  that  case  that — 

Where  the  claim  of  a  widow  is  based  upon  the  allegation  that  the  soldier  w&s  insane 
when  he  committed  suicide,  while  in  the  service,  it  is  not  sufficient  to  show  that  the 
soldier  w^as  insane,  but  it  must  be  made  to  appear  that  his  insanity  resulted  from 
causes  to  which  he  was  subjecte<i  in  the  line  of  duty. 

But  who  can  ssLy  whence  or  by  what  process  or  for  what  reason  the 
human  mind  becomes  deranged  in  every  instance? 
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The  case  of  Bernard  Bruner  (3  P.  D.,  228)  is  more  pertinent  to  this 
case  than  the  one  above  cited.  In  that  case  it  appeared  that  claimant 
had  some  susceptibility  to  mental  alienation  prior  to  enlistment,  but 
the  disease  did  not  develop  until  after  enlistment.  Bruner  enlist^ 
August  22,  1862.  Witnesses  testify  that  he  was  somewhat  peculiar 
and  not  talkative,  quiet  and  reserved,  but  industrious  and  capable  of 
performing  his  duties.  In  November  or  December  he  commenced  to 
act  wild  or  crazy  and  w^as  sent  to  a  hospital  and  was  subsequently  dis- 
charged. No  reason  for  this  change  in  his  mental  condition  was  shown. 
The  decision  rendered  in  that  case  says,  in  part: 

It  is  apparent  from  the  foregoing  that  a  marked  change  in  the  soldier  took  place 
during  his  military  service.  While  regarded  as  somewhat  ** peculiar"  "prior  to  that 
time,  he  had,  so  fas  »b  can  be  ascertained,  never  exhibited  any  decided  symptom?  of 
lunacy.  *  *  *  From  some  cause  connected  with  the  service — privation,  exposure, 
fear,  the  exact  cause  can  never  be  determined — his  reason  gave  way,  and  he  hai«  since 
been  an  imbecile,  unable  to  earn  a  support  or  transact  the  ordinary  business  affairs 
of  life. 

Admitting  that  there  was  a  predisposition  to  insanity,  and  that  the  cause  or  caus^ 
which  sufficed  to  destroy  his  mind  would  not  have  affected  a  stronger  intellect,  that 
fa<;t  can  not  be  pleaded  as  a  justification  for  denying  him  a  pension.  It  is  a  well- 
settled  rule  of  practice  in  the  adjudication  of  i)ension  claims  that  an  unusual  suscep- 
tibility to  some  form  of  disease,  existing  before  enlistment,  is  no  bar  to  pension  if  the 
disease  did  not  develop  until  after  claimant's  admission  to  the  servdce.  The  rule  is 
essentially  just.  The  Government  took  this  man  apparently  sound  and  returned  him 
to  civil  life  manifestly  unsound. 

And  so  it  was  in  the  case  of  Abraham  Penman.  He  was  admitted 
as  sound  and  discharged  a  mental  wreck.  From  some  cause  or  causei«, 
it  may  have  been  melancholia  produced  by  mere  homesickness  (and  the 
evidence  strongly  suggests  that  explanation) — but  no  one  knows  or  ever 
will  know  absolutely — his  mind  became  deranged  and  his  death  resulted 
therefrom.  There  is  no  evidence  to  disturb  the  prevsumption  that  the 
disease  originating  in  the  service  was  contracted  in  the  line  of  duty  or 
from  some  cause  or  causes  incident  to  army  life. 

The  action  appealed  from  is  reversed  and  the  papers  are  returned 
for  action  in  accordance  with  this  opinion. 


IXNE  OF  DUTT-INCURREXCE-IIN^DERGOIXG  PUNISHMEIfT. 

John  J.  Macentee. 

The  claimant  being  at  time  of  incurrence  of  injuries  in  confinement  undergoing  sen- 
tence of  a  court-martial,  he  was  not  in  line  of  duty  for  pensionable  purpoees. 

Assistant  Secretary  J^.  Z.  Campbell  to  the  Commissioner  of  Pensions^ 

August  11,  1902, 

This  appellant,  John  J.  Macentee,  was  a  member  of  Company  F, 
Forty-first  United  States  Infantry,  from  October  19, 1899,  to  June  30, 
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1901,  and  on  Jul}'  12,  1901,  filed  a  claim,  No.  1271748,  for  pension  on 
account  of  amputation  of  right  leg,  due  to  injuries  incurred  while 
driving  a  team. 

This  claim  was  rejected  in  May,  1902,  on  the  ground  that  the  claim- 
ant was  not  in  line  of  duty  at  time  of  incurrence  of  said  injuries,  being 
then  serving  sentence  of  a  general  court-martial;   and  on  June  23, 

1902,  he  appealed,  contending  that  he  was  in  line  of  duty,  as  he  was  at 
this  time  actually  obeying  the  direct  order  of  his  superior  oflicer. 

In  view  of  appellant's  stated  necessitous  circumstances  his  appeal  is 
<;on8idered  as  special. 

The  records  of  the  War  Department  show  appellant  was  coui*t- 
maitialed  for  dininkenness  on  guard  and  resisting  and  disobeying  a 
.sentinel,  and  on  August  9, 1900,  was  sentenced  to  confinement  at  hard 
labor  for  six  months  and  forfeiture  of  $10  per  month  pay;  during 
the  term  of  which  confinement  he  was,  on  December  9,  1900,  directed 
by  the  commander  of  the  prison  at  San  Lsidro,  Luzon,  P.  I.,  where  he 
was  confined,  to  drive  a  prison  team,  which  ran  awa}',  throwing  him 
out  of  the  wagon,  and  thus  producing  the  injuries  which  resulted  in 
amputation  of  the  right  leg  on  January'  21, 1901.  The  various  entries 
on  the  military  and  medical  records  contain  the  statement  that  these 
injuries  were  incurred  ''in  line  of  duty." 

This  statement,  however,  is  misleading  and,  for  pensionable  pur- 
poses, is  not  binding  upon  this  Department  in  this  claim.  It  signifies 
merely  that  the  injuries  were  incurred  while  appellant  was  in  line  of 
his  duty  as  a  prisoner,  and  not  that  he  was  in  line  of  duty  as  a  soldier. 
By  the  sentence  of  the  court-martial  he  was  relieved  for  the  time  from 
all  duty  as  a  soldier,  and  whatever  duty  he  might  be  called  on  to  per- 
form thereafter  during  the  term  of  his  confinement  was  that  of  any 
prisoner,  whether  civil  or  military;  and  whether  the  "hard  labor,"  to 
which  he  was  sentenced  and  which  he  might  be  called  upon  by  his 
jailer  to  perform,  was,  in  its  nature,  pureh^  military  or  was  wholly 
nonmilitary,  he  was  no  longer  in  the  line  of  his  duty  as  a  soldier,  and 
can  have  no  right  which  springs  from  and  rests  essentially  in  the  duty 
to  which  a  soldier  as  such  is  bound,  which  is  the  duty  upon  which  title 
to  pension  under  section  4693  of  the  Revised  Statutes  rests. 

The  decisions  of  the  Department  holding  that  a  soldier  while  in  con- 
finement serving  sentence  of  a  court-martial  is  not  in  line  of  duty  for 
pensionable  purposes  are  numerous.  See  Digest  of  1897  (pp.  324-326); 
Sarah  J.  Hawkins  (10  P.  D.,  370.) 

The  action  appealed  from  is  therefore  affirmed, 
p.  D.— VOL.  12 30 
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service-act  jitxe  37,  1 80o-i>ischarge. 
Edgar  G.  Smith. 

Claimant  was  drafted  on  October  8,  1864,  and  rejected  on  December  12  next  there- 
after. He  was  furloughed  to  await  discharge  on  December  19,  1864,  and  finally 
discharged  on  April  4,  1865.  The  certificate  was  afterwards  amended  80  as  to 
take  effect  from  December  19,  1864,  by  reason  of  his  being  a  rejected  recruit. 
He  was  never  assigned  to  any  organization  or  placed  on  military  duty.  ITdd: 
That  under  these  facts  he  is  not  pensionable  under  the  act  of  June  27,  1890,  not 
having  served  for  ninety  days  or  more  in  the  military  or  naval  service  of  the 
United  States. 

Assistant  Secretary  F,  Z.  Campbell  to  the  Commissioner  of  Pensicyiis^ 

August  11,  1902. 

On  April  17,  1880,  Edgar  G.  Smith,  formerly  an  unassigned  drafted 
man,  Illinois  Infantry,  filed  a  declaration  for  pension  under  the  pro- 
visions of  the  general  law,  alleging  the  existence  of  a  disability  result- 
ing from  rheumatism  and  piles,  contracted  at  Camp  Butler,  HI.,  in 
the  month  of  October,  1864.  His  claim  was  rejected  on  November 
30,  1885,  on  the  ground  of  his  admission  that  neither  of  the  alleged 
sources  of  disability  made  its  appearance  until  after  the  termination 
of  his  military  service.  He  subsequently  filed  additional  evidence  in 
support  of  an  application  to  reopen  his  claim,  which  evidence  was  con- 
sidered on  June  22,  1899,  and  held  to  be  insufficient  to  warrant  any 
change  of  action. 

On  July  12,  1890,  the  claimant  filed  a  declaration  under  the  pro^ 
visions  of  the  act  of  June  27,  1890,  alleging  the  existence  of  piles, 
rheumatism,  a  broken  arm,  and  general  debility  as  sources  of  a  pen- 
sionable disability.  This  claim  was  considered  and  rejected  on  May 
19,  1892,  on  the  ground  that  he  was  not  in  the  military  service  of  the 
United  States  for  the  period  of  ninety  days. 

A  joint  appeal  was  filed  on  October  27,  1899,  in  which  it  is  con- 
tended that  he  was  paid  for  service  as  an  enlisted  man  from  October 
8,  18r>4,  to  April  4,  1865.  It  is  also  contended  that  he  is  entitled  to 
pension  under  the  act  of  June  27,  1890,  in  accordance  with  the  ruling 
madein  the  case  of  David  H.  Dyer  (9  P.  D.,  87). 

As  to  the  general  law  claim  it  is  contended  that  the  evidence  of 
William  J.  Miller,  a  nurse  in  the  hospital  in  which  claimant  received 
medical  treatment,  shows  that  the  alleged  diseases  were  incurred  during 
service. 

In  an  aftidavit  tiled  on  April  1,  1881,  the  claimant  states  that  he  felt 
an  uneasy  sensation  while  in  the  service  which  indicated  the  existence 
of  piles,  })ut  that  no  bleeding  appeared  until  he  had  been  home  a 
month  or  two  after  discharge;  that  the  alleged  rheumatism  "l>egan 
about  the  same  way."  In  another  affidavit,  filed  on  May  23,  18S4,  he 
states  in  addition  that  he  received  no  medical  treatment  during  service 
for  either  piles  or  rheumatism.  ^^  . 
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The  affidavit  of  William  J.  Miller  was  filed  on  January  21,  1893. 
The  witness  states  that  he  was  a  nurse  in  the  hospital  located  at  Camp 
Butler,  in  the  latter  part  of  the  year  1864  and  in  the  early  part  of  the 
year  1865;  that  claimant  was  brought  to  that  institution  suffering  from 
piles  and  rheumatism.  He  describes  no  objective  symptoms,  nor  does 
he  mention  any  fact  tending  to  show  the  extent  of  his  personal  knowl- 
edge of  claimant's  condition  at  that  time.  The  evidence,  when  con- 
sidered in  the  light  of  claimant's  adverse  statements,  is  manifestly 
insufficient  to  establish  the  service  origin  of  alleged  disabilities. 

As  bearing  upon  the  claim  under  the  act  of  June  27,  1890,  the  rec- 
ords of  the  War  Department  show  that  the  claimant  was  discharged 
on  April  4,  1865,  under  a  certificate  of  disability  which  declares  that 
he  was  unable  to  perform  the  duties  of  a  soldier  by  reason  of  the 
"atrophy  of  one  testicle,  feeble  constitution,  defective  nutrition,  con- 
tracted prior  to  enlistment." 

A  report  from  the  office  of  the  Adjutant-General,  dated  February 
16,  1880,  states  that  the  above-mentioned  certificate  of  discharge  has 
been  amended  so  as  to  read,  ''Discharged  at  Camp  Butler,  111.,  April 
4,  1865,  to  date  December  16,  1864,  by  reason  of  being  a  rejected 
recruit." 

A  subsequent  report  from  the  office  of  the  Adjutant-General,  dated 
June  21,  1883,  shows  that  claimant  was  drafted  on  October  8,  1864, 
and  received  at  Camp  Butler  on  November  2,  thereafter;  that  he  was 
•rejected  on  December  12,  1864,  and  furloughed  on  the  19th  day  of 
that  month  and  year  to  await  discharge;  that  he  was  discharged  on 
April  4, 1865,  on  a  surgeon's  certificate  of  disability,  to  date  December 
19,  1864,  by  reason  of  being  a  rejected  recruit. 

The  material  facts  in  the  case  of  Dyer,  cited  in  the  appeal,  are  dif- 
ferent from  those  in  the  case  at  bar.  It  does  not  appear  that  Dyer 
wa.s  ever  furloughed  to  await  discharge,  or  that  he  in  any  other  way 
became  aware  of  the  fact  that  his  status  as  a  civilian  had  been  restored, 
and  that  he  was  released  from  his  contract  of  service  until  he  was 
finally  discharged.  The  claimant  in  this  case  was  furloughed  to  await 
discharge  on  December  19, 1<S64,  at  which  time  he  had  not  been  in  the 
military  sei'vice  of  the  United  States  for  the  period  of  ninety  days. 
Under  the  rulings  of  the  Department  as  set  forth  in  the  case  of  Nancy 
Rathton  (9  P.  D.,  162)  and  William  H.  Veach  (12  P.D.,273)  the  serv- 
ice rendered  by  this  claimant  is  not  pensionable  under  the  act  of  June 
27,  1890,  inasmuch  as  he  "'was  not  assigned  to  any  military  organiza- 
tion nor  to  militar}^  duty."  It  will  thus  be  observed  that  the  decision 
in  the  Dyer  case  has  been  modified  in  the  respect  in  which  it  materially 
bears  upon  .this  case. 

Action  affirmed. 
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marriage-lalfv^s  of  texn  essee— age  of  consent. 

Mahala  Viles  (widow). 

1.  Claimant,  when  she  was  about  15  years  of  age,  was  married  to  one  Wyrick,  who 

was  about  18  years  of  age,  by  a  justice  of  the  peace  in  Tennessee,  without  having 
first  procured  a  license.  As  the  age  of  consent  to  marriage  in  said  State  was 
14  years  in  males  and  12  years  in  females  said  marriage  was  valid,  and  her  mar 
riage  to  soldier  while  said  Wyrick  was  living  and  undivorced  was  void,  notwith- 
standing said  Wyrick  had  married  another  woman  prior  to  claimant's  said 
marriage. 

2.  Common-law  marriages  are  legal  in  Tennessee. 

Assistant  Secretary  F.  Z.  Campbell  to  the  Comtnissioner  of  Pensions ^ 

Aiigust  19,  1902. 

This  appellant,  Mahala  Viles,  on  September  7,  1899,  filed  a  claim. 
No  704904,  for  pension  under  the  Revised  Statutes,  as  widow  of  Rich- 
ard Viles,  who  was  a  member  of  Company  K,  Thirteenth  Tenness^ee 
Cavalry,  from  September  15, 1863,  to  September  5, 1865,  and  who  diet! 
August '4,  1899. 

Said  claim  was  rejected  in  December,  1899,  on  the  ground  that  at 
the  date  of  her  marriage  to  said  soldier  the  claimant  had  a  living'  and 
undiv^orced  former  husband,  and  such  rejection  was  adhered  to  in 
June,  1901. 

From  this  action  she  appealed  June  29,  1901,  contending  that  her 
first  marriage  was  only  a  '^  youthful  escapade,"  a  mock  marriage,  and 
created  therefore  no  bar  to  her  marriage  to  the  soldier. 

The  evidence  in  the  case  fails  to  sustain  this  contention.  The  mar- 
riage in  1864  to  her  first  husband,  Wesley  Wyrick,  appears  to  have 
been  entirely  legal  and  valid.  As  her  parents  opposed  the  match  on 
account  only,  it  appears,  of  their  youth,  he  being  about  17  or  18  year> 
and  she  15  or  16  years  of  age,  they  ran  away  and  were  duly  married 
by  a  justice  of  the  peace  in  Hawkins  County,  Tenn.,  hut  without  hav- 
ing procured  any  license.  They  lived  together  for  eleven  days  only. 
when— on  account,  it  is  stated,  of  his  prospective  conscription  into  the 
Confederate  service — he  left  her  and  enlisted  in  the  Union  Army  on 
May  11,  1864.  On  his  discharge,  Juh'  12,  1865,  he  did  not  return  to 
her,  but  on  October  8,  1866,  in  the  same  county,  married  Happy 
Arnold,  whom  he  deserted  about  1876,  and  on  June  2,  1877,  in  Ray 
County,  Tenn.,  he  married  Margaret  M.  Thompson,  with  whom  he 
lived  until  January  14,  1882,  when  he  was  accidental!}'  killed.  There 
was  no  divorce  from  either  or  any  of  his  marriages. 

This  appellant,  believing,  she  says,  that  after  said  Wyrick  had  remar- 
ried she  had  a  right  to  remarry  also,  on  December  26,  1866,  aL«o  in 
Hawkins  County,  Tenn.,  married  the  soldier  Viles,  with  whom  she 
lived  until  his  death,  thirty-three  years  later,  bearing  him  six  childi-en. 

There  is,  as  stated,  no  ground  for  believing  appellant's  first  mar- 
riage was  invalid.     She  says  she  supposed  at  the  time4hat  it  was  a 
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legal  mriTiage.  The  lack  of  a  license  or  of  parents'  consent  could  not, 
certainly,  invalidate  it,  if  it  were  other^'ise  valid  (Blackburn 'r.  Cniw- 
fords,  3  Wallace,  175:  Smith  r.  Rector,  10  Humph.,  57;  Warwick  v. 
Cooper,  5  Sneed,  659);  and  as  both  parties  were  then  over  the  Tennes- 
see age  of  consent  (14  years  in  males  and  12  in  females,  as  at  common 
law),  the  marriage  was  not  invalid  for  nonage  (Warwick  i\  Cooper, 
supra;  Smith  ?•.  Rector,  supi-a). 

Such  marriage,  therefore,  was  valid;  and  as  it  still  subsists  at  the 
time  of  appellant's  marriage  to  this  soldier  the  latter  marriage  was 
invalid  and  wholly  void  (Code  of  Tennessee,  sec.  3293;  Moore  v.  Moore, 
102  Tenn.,  148).  ''  In  such  case,''  it  is  stated  in  the  case  cited,  ''there 
is  no  ground  for  a  presumption  of  marriage;  the  second  or  last  rela- 
tion is  simply  illicit  and  nothing  more." 

The  only  question  herein,  then,  is  whether  there  was  a  valid  mar- 
riage between  appellant  and  said  Viles  at  any  time  after  the  death  of 
said  Wyrick  in  1882.  The  evidence  upon  this  point  is  exceedingl}^ 
meager,  but  so  far  as  appears,  during  the  seventeen  years  intervening 
between  the  deaths  of  these  two  men,  appellant  and  said  Viles  coha})ited 
as  husband  and  wife,  and  deported  themselves  in  all  respects  and  were 
universally  recognized  as  such,  the  same  as  prior  to  said  Wyrick's 
death  and  since  her  and  said  Viles's  formal  marriage  in  1866,  and,  as 
stated,  six  children  were  born  of  such  cohabitation  by  her  and  said 
Viles,  one  being  under  16  years  of  age  at  his  death. 

A  marriage  in  Tennessee  which  would  l)e  good  at  common  law  b<, 
doubtless,  good  also  in  that  State  (Andrews  v.  Page,  3  Heisk.,  667: 
Meister  v,  Moore,  96  U.  S.,  76). 

In  Johnson  v.  Johnson  (1  Cold.,  630)  the  court  say: 

It  is  a  familiar  doctrine  that  in  all  cases,  except  prosecutions  for  bigamy  and 
actions  for  criminal  conversation,  a  marriage  may  be  presiimefl  or  be  established  by 
reputation  after  the  lapse  of  many  years  (6  Yerg.,  364;  4  Humph.,  4S0). 

And  that  court  cited  with  approval  the  case  of  Wilkinson  v,  Payne 
(4  Term  Rep.,  468),  an  action  on  a  note  given  in  consideration  of  a 
marriage;  also,  Phillips  on  Ev.,  vol.  2,  p.  286.  In  the  case  there  cited 
the  trial  court  left  to  the  jury  to  presume  a  subsequent  legal  marriage, 
which  they  did,  and  on  appeal  the  appellate  court  upheld  the  verdict, 
stating — 

Though  the  first  marriige  was  defective,' a  subsequent  one  might  have  taken  place; 
that  the  parties  had  cohabite<l  together  for  a  length  of  time  and  were  treated  by  the 
defendant  himself  as  man  and  wife,  and  these  circumstances  afforded  a  ground  on 
which  the  jury  might  presume  a  sul>se(iuent  marriage. 

And  the  court  in  Johnson  v,  Johnson,  after  quoting  these  authori- 
ties, concluded  that — 

Upon  the  principle  of  these  cases  it  would  not  ]xi  goings  too  far,  perhaps,  to  hold 
that,  in  a  case  like  the  present,  after  the  lapse  of  more  than  twenty  years,  the  j»re- 
sumption  of  a  subsequent  legal  marriage  ought  to  be  regarded  as  conclusively 
presumed,  not  subject  to  be  disproved—  ^ 
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the  marriage  in  that  case  being  one  dul}'  solemnized  but  without  a 
a  license,  a  license,  however,  being  procured  immediately  aftor  the 
marriage  and  dat(»d  the  same  as  the  marriage;  and  the  court  held  that 
such  duly  recorded  license  could  not,  after  so  many  years,  })e  impeached 
by  one  (the  plaintiff  in  that  action,  suing  her  husband  for  property 
she  claimed  as  hers)  who  had  for  so  long  recognized  the  marriage  as 
valid.  But  assuming  the  marriage  to  have  been  void  ab  initio,  the 
court  expressed  strongly  the  opinion  that  a  valid  marriage  subse- 
quently might  well  be  presumed  from  the  long  subsequent  marital 
cohabitation  of  the  parties,  citing  the  authorities  named. 

In  Hogers  v.  Lessees  of  Park  et  al.  (4  Humph.,  480),  an  action  of 
ejectment  in  which  an  issue  of  legitimacy  arose,  the  court  stated  that 
direct  proof  of  marriage  "is  not  required  in  any  case  where  the  mar- 
riage is  of  as  long  standing  as  this  (twenty  years),  but  the  same  may 
be  established  b}^  reputation, '"  and  held  that  in  a  civil  action,  esix^- 
cially  when  the  question  arises  incidentally  and  not  between  pei-sons 
claiming  under  conflicting  rights  of  heirship,  a  marriage  may  be  pre 
sumed  from  proof  of  paternity  or  established  by  reputation. 

While  doubtless  there  is  a  presumption  of  fact  that  a  relation 
shown  to  be  illicit  at  its  inception  continues  of  such  chamcter  until  a 
contrary  character  })e  proved,  yet  there  is  also  a  strong  presumption 
of  law  that  parties  are  innocent;  and  when  the  illicitness  is  due  only  to 
a  technical  legal  impediment,  the  parties  being  in  their  intention  inno- 
cent, continuance,  on  removal  of  such  impediment,  of  cohabitation 
generally  gives  rise  to  a  presumption  of  marriage,  strengthening  with 
the  succeeding  years.  The  law  not  only  presumes  innocency,  but 
favors  strongly  marriage;  and  when  the  parties"  original  intent  was 
matrimonial  and  their  assumed  marriage  was  honestly  believed  by 
them  to  be  valid,  and  was  maintained  by  them  for  many  years  after 
removal  of  any  impediment  to  a  valid  marriage  and  until  the  death  of 
one  of  them,  the  courts  generally  instruct  strongly  in  favor  of  a  valid 
marriage  after  removal  of  such  impediment,  and  even,  in  order  to  sus- 
tain a  de  facto  marriage,  will  presume  removal,  by  death  or  divorce, 
of  such  impediment,  particularly  when  the  legitimacj'  of  children  is 
involved. 

The  question  appears  to  be  genei'ally  considered  by  the  courts  as  one 
of  fact  for  the  jury,  or  the  court  acting  as  a  jury,  to  determine  fix)m 
all  the  evidence.  The  fact  that  cohabitation  was  begun  by  the  parties 
with  full  knowledge  and  understanding  that  it  was  illicit  and  adulter- 
ous in  character  would  most  certainly  have  a  strong  adverse  bearing 
in  fact  on  the  question  of  subsequent  marriage,  as  would  the  fact  that 
cohabitation  was  commenced  in  the  honest  belief  that  it  wajj  truly 
matrimonial  have  a  strong  favorable  bearing  in  fact  on  such  question. 
In  one  t*ase,  doubtless,  strong  evidence  of  the  subsequent  marriage 
would  be  recjuired,  while  in  the  other  slight  evidence  only  would  lie 
sufficient. 
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While  Ignorance  of  the  law  as  to  remarriage  during  the  existence 
of  a  first  marriage  does  not  relieve  the  parties  from  either  the  civil  or 
the  penal  consequences  of  the  second  marriage,  and  can  not  operate  to 
validate  it,  however  good  and  innocent  the  faith  of  the  parties  in 
remarrying  be,  yet  when  the  impediment  of  the  first  marriage  no 
longer  exists  the  presumptions  of  innocence  and  in  favor  of  marriage, 
and  especially  of  the  legitimacy  of  oflFspring,  combine  in  influencing 
courts  and  juries  to  find  a  new  and  valid  marriage  subsequent  to 
removal  of  such  impediment.  Such  seems  to  be  the  prevailing  doc- 
trine of  the  courts  in  this  country  geneiully;  and  while  no  decision 
precisely  in  point  has  been  found  in  the  reported  cases  of  the  courts 
of  Tennessee,  it  is  seen,  from  the  decisions  of  those  courts  cited 
herein,  that  in  that  State,  as  in  most  of  the  others,  the  presumptions 
of  innocence  in  favor  of  marriage  and  in  favor  of  legitimacy  are 
given  a  strong  and  controlling  eflfect  in  all  civil  actions,  and  tliat  mar- 
riage will,  as  a  rule,  be  inferred  from  long-continued  cohabitation  of 
a  matrimonial  chamcter,  without  direct  proof  of  a  marriage  in  fact. 

The  act  of  Congress  approved  August  T,  1882,  provides  that — 

Marriages,  except  such  as  are  mentioned  in  section  4705  of  the  Revised  Statutes,  shall 
be  proved  in  pension  cases  to  be  legal  marriages  according  to  the  law  of  the  place 
where  the  parties  resided  at  the  time  of  marriage  or  at  the  time,  when  the  right  to 
pension  accrued. 

It  is  believed,  therefore,  under  the  laws  of  the  State  of  Tennessee, 
that  this  appellant  may  establish  herein  a  valid  marriage  to  this  soldier 
Viles  by  proving  long-continued  matrimonial  cohabitation  with  him 
after  the  death  of  said  Wyrick.  As  stated,  however,  the  testimony  as 
to  such  cohabitation  by  her  and  said  Viles,  or  as  to  the  bona  fides  of 
its  commencement  or  continuance,  is  exceedingly  meager,  this  claim 
being  rejected  principally  upon  her  own  testimony  as  to  the  fact  of  her 
marriage,  merely,  to  said  Wyrick  given  by  her  in  the  adjudication  of 
a  claim  filed  bj'  the  alleged  widow  of  the  latter  by  a  subsequent  mar- 
riage, and  rejected  in  September,  1899,  on  the  ground  of  his  marriage 
to  appellant. 

This  claim,  therefore,  should  be  further  adjudicated  as  to  the  alleged 
matrimonial  character  of  appellant's  cohabitation  with  said  Viles  from 
its  inception  to  its  close,  and  particularly  from  the  death  of  said  Wyrick. 
The  papers  are  returned  herewith  for  such  adjudication,  on  completion 
of  which  they  should  be  retransmitted  to  this  oflice,  with  your  further 
report,  for  the  final  disposition  of  the  appeal,  and  as  the  appeal  is  made 
special  you  will  complete  such  adjudication  at  as  early  a  date  as  is 
practicable. 
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dependent  parents— means  of  support 

Elizabeth  Cove  (mother). 

The  evidence  fairly  shows  the  claimant  had  adequate  means  of  support  aside  from 
her  own  labor  and  the  contributions  of  persons  not  legally  bound  for  her  sup- 
port, at  the  date  of  filing  her  claim,  she  having  at  that  date  property  worth 
$5,000,  mortgaged  for  $2,100,  and  which  appears  to  have  been  fairly  rentable 
for  at  least  $30  a  month  over  and  above  interest  and  taxes,  besides  furnishing 
her  a  house  in  which  she  lived  and  kept  two  boarders,  sons,  who  paid  her  about 
$55  a  month. 

Held,  as  a  general  rule,  that  a  parent  should  be  chargeable  with  such  productive  use 
of  his  or  her  property  as  it  may  reasonably  and  fairly  be  capable  of  as  a  means 
of  support. 

Assistant  Secretary  F,  Z.  Campbell  to  the  Commissioner  of  PensionSy 

A^igust  19,  1902. 

This  appellant,  Elizabeth  CJove,  on  October  11,  1898,  filed  a  claim. 
No.  684242,  for  pension  as  mother  of  Edward  J.  CJove,  alleged  to 
have  served  as  James  Cove  in  Company  E,  Twelfth  United  States 
Infantry,  during  the  late  war  with  Spain,  and  to  have  died  September 
30,  1898,  while  in  said  service. 

Said  claim  was  rejected  in  February,  1900,  on  the  ground  that  she 
has  a  net  income  of  over  $30  a  month,  and  is  not,  therefore,  dependent 
under  the  law. 

In  this  appeal,  filed  March  31, 1900,  it  is  contended  that  the  evidenc*e 
shows  the  claimant  is  dependent  within  the  purview  of  the  law  as  con- 
strued by  the  Department. 

Appellant  admits  the  possession  of  a  three-tenement  house,  valued 
by  her  at  $3,300,  but  according  to  a  son's  testimony  worth  $5,(XNK 
There  is  upon  this  property  a  mortgage  of  $2,100,  at  5  per  cent  inter- 
est. She  lives  in  one  tenement,  and,  at  the  time  of  filing  this  claim, 
rented  each  of  the  others  at  %1  per  month,  and  in  November,  1899,  the 
storeroom  located  on  the  first  floor  of  the  building  was  rented  at  $35 
a  month,  this  being  the  first  time,  however,  it  is  stated,  since  the  sol- 
dier's death  that  this  room  has  been  rented.  The  taxes  amount  to  over 
$70  a  year,  making  the  total  expenses  incident  to  the  building  $175  a 
year  exclusive  of  insurance  or  repairs.  One  adult  son  has  lived  with 
claimant  and  paid  her  $7.40  a  week  for  his  room  and  board.  A  minor 
son  also  paid  her  his  wages,  $23  a  month,  while  he  was  employed;  but 
at  the  time  of  the  special  examination,  in  January,  1900,  he  was  unem- 
ployed, and  had  then  attained  his  majority.  There  is  also  a  married 
daughter  and  another  son  who  is  manager  of  a  coal  company. 

From  the  foregoing  statement  of  facts  it  appears  that  this  appellant\^ 
propertj"  was  not,  at  the  time  of  filing  her  claim  for  pension,  paying 
the  expenses  of  it«  maintenance,  the  interest  on  the  mortgage  and  the 
taxes  exceeding  the  rent  received,  so  that,  as  she  says,  she  then  had 
therefrom  merely  a  shelter,  and  the  balance  necessary  to  maintain  the 
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property  and  secure  her  food  and  clothing  was  obtained  by  means, 
apparently,  of  her  own  labor  in  boarding  her  two  sons,  who  together 
paid  her  about  $55  a  month. 

Under  the  express  terms  of  the  law,  either  section  4707  of  the  Revised 
Statute?,  under  which  this  claim  appears  to  be  filed,  or  section  1  of  the 
act  of  June  27,  1890,  a  mother's  "  own  manual  labor"  and  the  contri- 
butions of  persons  not  legally  bound  for  her  support  are  excluded  in 
determining  her  pensionable  status.  And  section  10  of  chapter  81  of 
the  General  Statutes  of  Massachusetts,  in  which  State  appellant  and 
her  children  reside,  provides  that — 

The  kindred  of  such  poor  persons,  in  the  line  or  degree  of  father  or  grandfather, 
mother  or  grandmother,  children  or  grandchildren,  by  consanguinity,  living  in  this 
Commonwealth,  and  of  sufficient  ability,  shall  be  bound  to  support  such  poor  persons 
in  proportion  to  their  respective  abilities. 

The  "poor  persons"  here  referred  to  being  mentioned  in  section  1 
of  said  chapter  as  follows:  "  Every  city  and  town  shall  relieve  and 
supj)ort  all  poor  and  indigent  persons  lawfully  settled  therein  when 
ever  they  stand  in  need  thereof,"  the  succeeding  sections  up  to  said 
section  10  providing  the  legal  machinery  for  carrying  out  the  provi- 
sions of  said  section  1,  and  the  sections  following  said  section  10  pro- 
viding the  legal  machinery  for  carrying  out  the  provisions  of  that 
section. 

Whether  this  appellant  is  such  a  "  poor  person"  as  to  subject  her 
children  to  a  legal  liability,  under  this  statute  of  Massachusetts,  to 
support  her  is  doubtful;  possessed  as  she  is  of  property  worth  nearly 
or  quite  $3,000  over  and  above  incumbrances,  and  rentable,  as  a 
whole,  for  over  $30  a  month  above  interest  and  taxes,  besides  furnish- 
ing her  a  home  in  which  to  live. 

The  money  paid  her  by  her  two  sons  does  not  appear  to  have  becD 
paid  by  them  under  any  legal  liability  of  theirs  for  her  support,  but 
merely  in  return  for  their  board,  although  she  would,  perhaps,  have 
a  legal  right  to  the  wages  of  her  minor  son.  The  fact,  therefore,  that 
her  boarders  are  her  own  children  is  immaterial,  as  their  pajmients 
can  not,  probably,  under  the  facts  shown  as  to  her  property,  be  con- 
sidered as  contributions  of  persons  legally  bound  for  her  support,  but 
merely  as  receipts  from  them  as  boarders.  Were  she  in  fact  a  poor 
person  within  the  meaning  of  said  State  law,  such  payments  by  her 
children  might  be  considered  as  contributions  made  by  them  under 
their  statutory  liability  for  her  support,  and  prima  facie  evidence  of 
their  sufficient  ability  to  support  her,  thus  making  her  not  pension- 
able, she  being  adequately  supported  thereby,  as  held  in  the  case  of 
Hiram  Collms  (12  P.  D.,  361).  As  stated,  however,  she  does  not 
appear  to  be  in  fact  a  poor  person,  under  the  laws  of  Massachusetts, 
and  such  payments  to  her  by  her  children  should  properly  be  consid- 
ered merely  as  ordinary  receipts  from  keepmg  boarders. 
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The  fact,  also,  that  her  own  labor  is  involved  in  her  securing  her 
support  by  keeping  boarders  does  not  necessarih^  exclude  such  receipts 
from  consideration  herein,  as  the  amount  received  b}^  her  from  thLs 
source,  about  $55  a  month,  appears  to  be  entire!}'  sufficient  to  relieve 
her  from  any  necessity'  herself  of  laboring,  the  work  being  such  as 
might  well  be  hired,  and  j^et  leave  her  a  margin  of  profit  for  her  own 
support. 

And  she  should,  in  reason,  be  charged  also  not  only  with  the  fair 
rental  value  of  her  property  as  a  whole,  but  particularly  with  the 
rental  value  of  such  part  of  her  propert}'  as  she  herself  occupies  as  a 
home,  for  bj^  so  occupying  it  she  is  relieved  from  the  cash  expense  of 
paying  rent,  and  is  thus,  in  part,  supported. 

In  general,  a  person  should  be  chargeable  with  a  reasonably  prudent 
management  of  his  property,  such  management  as  a  person  of  ordinarj- 
intelligence  and  business  sense  would  use;  and  if  his  property  is  rea- 
sonably capable  of  producing  for  him  an  adequate  support,  he  should 
be  charged  with  that  which  it  ma}"  thus  produce,  whether  it  be  rents 
or  interest,  or  foods,  vegetables,  grains,  fruits,  or  whatever  it  may  be 
convertible  into  for  purposes  of  support. 

eTust  why  this  appellant's  storeroom  was  not  rented  during  the  ten 
years  after  the  soldier's  death  is  not  clear.  There  is  some  inference 
that  it  may  have  been  so  out  of  repair  as  not  to  be  rentable,  as  she 
says  her  propert}'  is  generally  in  much  need  of  repairs,  for  which,  how- 
ever, she  has  had  no  means,  her  receipt  from  rentals  prior  to  Novem- 
ber, 1899,  being  insufficient  even  to  pa}'  interest  and  taxes,  and  no 
higher  or  a  second  mortgage  being  possible.  But  as  this  room  now 
rents  for  as  much  as  $35  a  month,  it  is  evidently  not  in  such  ill  repair 
as  to  be  untenantable,  and  no  reason  appears  why  she  should  not  be 
chargeable  with  its  rental,  at  that  or  some  less  amount,  in  the  past* 

The  vital  question  herein  is  whether  appellant  had,  at  filing  of  claim, 
an  adequate  means  of  supj^ort;  and  as  she  then  had  property  of  a  net 
rental  value  of  over  $30  a  month,  or  which,  if  sold,  would  apparently 
yield  her  a  net  cash  return  of  nearly  or  quite  $3,000,  it  appeara  she 
then  had  a  very  considerable  and  substantial  means  of  support,  and,  it 
is  believed,  an  adequate  means  of  support  within  the  meaning  of  the 
law.     The  action  appealed  from,  therefore,  is  affirmed. 


MABBIAGE   ANI>   DIVORCE— LAWS   OF   CHEROKEE   NATION. 

LuciNDA  Ross  (widow). 

The  Cherokee  Nation,  in  the  year  1859,  passed  an  act  prescribing  the  manner  and 
method  of  obtaining  divorces  in  said  nation.  In  the  year  1866  John  Ro6B,  ser- 
geant, Company  K,  Third  Indian  Volunteer  Home  Guards,  attempted  to  divorce 
his  wife  according  to  an  old  tribal  custom,  by  sending  her  away  from  his  home, 
and  then  took  the  claimant  herein  as  his  wife,  the  said  act  still  being  in  force. 
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Held:  The  attempted  divorce  was  futile,  aiid  the  attemptetl  marriage  with  claimant 
void  ab  initio. 

Ansiiitajit  ^tin*etary  F,  L.  Campbell  to  the  Cohtmissiourr  of  Peiisimia^ 

Sei)te)i}her  IL  1902. 

Lucinda,  as  alleged  widow  of  John  Koss,  fomierly  a  sergeant  in 
Company  K,  Third  Indian  Volunteer  Home  Guard,  filed  her  applica- 
tion under  the  act  of  June  27, 1890,  on  September  5, 1890,  and  Decem- 
ber 4,  1897,  claim  being  rejected  on  June  29,  1900,  on  the  ground 
that  soldier,  at  the  date  of  his  marriage  with  claimant,  had  a  living 
undivorced  wife.  An  appeal  was  tiled  on  July  9,  1900,  in  which  the 
attorney  contends  that  the  divoi'ce  of  soldier  and  his  second  wife  and 
the  marriage  of  soldier  and  claimant  were  according  to  tribal  custom, 
were  consequenth'  valid  and  legal,  and  that  section  4705,  Revised 
Statutes,  should  govern. 

It  is  admitted,  wholly  for  the  sake  of  argument,  that  the  soldier's 
first  wife  and  the  claimant's  first  husband  were  dead,  and  that  he 
attempted  to  divorce  his  second  wife  prior  to  his  marriage  with  claim- 
ant in  1866  by  sending  said  second  wife  back  to  her  parents. 

The  records  of  the  Indian  Bureau,  said  bureau  being  within  the 
jurisdiction  of  and  a  part  of  this  Department,  show  that  in  the  year 
1S33  the  eastern  and  western  tribes  of  the  Cherokee  Indians  came 
together  and  united  themselves  under  the  name  of  the  Cherokee 
Nation,  and  adopted  a  constitution  for  the  government  of  said  nation. 
No  specific  provision  seems  to  have  been  made  in  said  constitution 
regarding  divorces,  but  it  appears  by  the  records  of  the  Cherokee 
Nation,  a  copy  of  them  being  on  file  in  the  Indian  Bureau  in  this 
Department,  that  long  prior  to  the  year  1859  divorces  were  granted 
by  the  council  of  the  nation,  they  seeming  to  be  in  all  respects  equiv^a- 
lent  to  what  is  known  as  a  legislative  divorce.  In  the  last-mentioned 
year  the  council  regularly  passed  the  following: 

An  act  respecting  divorce, 

(\)  Be  it  enacted  by  the  National  CouncUj  That  the  several  courts  of  this  nation  be, 
and  they  are  hereby,  authorizetl  and  required  to  grant  divorces  from  the  bonds  of 
matrimony,  and  suits  for  that  purpose,  whether  for  a  mere  divorce  or  for  divorce  and 
damages,  shall  be  brought  in  the  same  manner  and  conducted  in  the  same  manner  as 
other  suits  at  law. 

(3)  Be  it  further  enacted,  That  divorces  shall  not  l>e  granted  for  any  other  cause 
than  adultery  or  a  wilful  neglect  of  the  married  state  by  either  husband  or  wife. 
Approved: 

John  Ross. 
Tahlbquah,  C.  N.,  November  5,  1859. 

The  second  enactment,  not  quoted  in  the  above,  provides  for  juris- 
diction in  eases  of  divorces  with  or  without  damages,  and  has  no  bear- 
ing upon  the  issue  in  the  case  under  discussion. 
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It  will  be  observed  that  the  Cherokee  Nation,  through  it^s  legislative 
body,  in  the  jear  1859  passed  an  act  regulating  the  method  of  obtaining 
divorces  in  said  nation,  and  thus,  by  legislative  enactment,  abolished 
the  old  custom  of  divorce  prevalent  in  Indian  tribes  and  substituted 
therefor  the  manner  and  method  of  civilized  communities.  This  law 
was  not  repealed  at  the  time  soldier  and  claimant  attempted  to  marry, 
no  act  of  the  Cherokee  Nation  has  since  1859  made  any  retrograde 
steps  in  the  matter,  and  it  is  plainlj-  evident  by  the  laws  of  said  nation, 
hereinbefore  referred  to,  that  even  before  the  year  1859  the  tribal  cus- 
tom of  divorce  was  virtually  done  away  with  in  said  nation  and  legis- 
lative divorce  substituted  therefor. 

It  is  useless  to  argue^  as  does  claimant's  attorney,  in  the  teeth  of  the 
law  that  the  old  custom  of  divorcement  by  sending  a  wife  from  the 
wigwam  is  still  recognized  in  the  Cherokee  Nation.  There  is  no  evi- 
dence in  this  case  to  support  such  a  statement,  and  ev^en  if  such  a 
statement  be  true  it  does  not  vary  the  law  of  the  Cherokee  Nation,  and 
serves  only  to  emphasize  the  fact  that  those  parties  who  thus  attempt 
to  divorce  themselves  do  so  contrar}^  to  law. 

It  was  demonstrated  in  the  opinion  in  the  case  of  Cassandra  F.  Clark 
(8  P.  D.,  235)  that  this  Department  would  be  bound,  respecting 
domestic  relations  so  far  as  an  Indian  nation  is  concerned,  by  laws  of 
the  particular  tribe  or  nation  under  which  the  issue  as  to  marriage  or 
divorce  arises.  In  said  case  a  divorce  was  gmnted  by  the  Wyandotte 
council,  and  although  said  divorce  was  not  obtained  in  all  particulars, 
the  same  as  it  might  have  been  done  in  one  of  the  States  of  the  Union, 
yet  said  divorce  having  been  granted  according  to  the  laws,  customs, 
and  usages  of  the  Wyandotte  people  it  was  sustained.  The  same  prin- 
ciple must  obtain  in  the  case  at  bar.  When  this  claimant  and  soldier 
commenced  to  live  together  it  is  admitted  that  the  soldier  had  a  living 
wife,  and  said  wife  appears  to  be  alive  to-day.  He  evidently  attempted 
to  divorce  her  according  to  an  old  tribal  custom,  but  said  custom 
passed  out  of  existence  so  far  as  anj^  force  it  might  have  had  was  con- 
cerned long  before  the  attempted  marriage  in  1866. 

The  Cherokee  Nation  has  been  a  separate  political  community  under 
its  present  constitution  since  the  year  1833,  and  it  is  a  matter  of  his- 
tory as  well  as  of  record  that  even  long  before  that  date  the  Cherokees 
had  done  away  with  many  of  their  tribal  customs  and  usages,  and  the 
tribe  had  attained  an  eminent  degree  of  civilization.  It  must  be 
regarded  as  a  political  communitj^  and  a  body  politic  which  has  the 
right  to  make  its  own  laws  respecting  its  domestic  relations  (see  the 
case  of  Clark,  sujfni),  and  when  it  has  made  such  laws,  and  they  are 
shown  in  evidence,  this  Department  will  respect  and  uphold  them, 
and  will,  further,  hold  any  claimant  who  seeks  a  pensionable  title  as 
a  Cherokee  Indian  amenable  to  and  bound  by  the  law  of  the  Chero- 
kee Nation. 
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So  far  as  the  contention  in  the  appeal  is  concerned,  to  the  effect 
that  section  4705,  Revised  Statutes,  must  govern,  reference  is  made 
to  the  opinion  in  the  case  of  Eliza  J.  Ellis  (12  P.  D.,  159).  Said  opin- 
ion demonstrates  that  the  said  section  is  not  applicable  to  a  claim  filed 
by  a  widow  of  an  Indian  soldier  under  the  act  of  June  27,  1890,  but 
that,  in  such  a  case,  the  second  section  of  the  act  of  August  7,  1882, 
must  obtain.  This  act,  as  is  doubtless  well  known  to  appellant's  attor- 
ney, makes  the  lex  loci  the  criterion. 

It  is  held  that  the  marriage  of  the  claimant  and  soldier  was  void  ab 
initio  for  the  reason  that  the  soldier,  when  he  entered  into  his  marital 
relations  with  claimant,  had  a  living  wife  from  whom  he  had  never 
been  divorced,  according  to  the  laws  of  the  Cherokee  Nation,  of  which 
-he  and  his  wife  were  members. 

Action  affirmed. 


disabimty-specinc-amputation-act  august  4,  1886. 

Henry  Wheeler. 

The  question  as  to  whether  there  is  total  disability  in  a  limb,  as  mentioned  in  the 
act  of  Aogust  4,  1886,  is  one  requiring  evidence  to  establish  and  judgment  to 
determine,  and  therefore  such  a  disability  is  not  a  permanent  specific  disability 
within  the  meaning  of  section  4698}  of  the  Revised  Statutes,  and  an  increased 
rate  of  pension  on  account  of  such  a  nonspecific  disability  must  commence  from 
the  date  of  the  certificate  of  the  medical  examination  had  under  a  claim  for 
increase  instead  of  from  the  date  of  the  passage  of  the  act  of  August  4,  1886. 

Assistant  Secretary  F,  L,  CarajjheU  to  the  Coininissioiier  of  Pensions^ 

Septemhet^  13,  190^, 

Henry  Wheeler,  formerly  private,  Company  D,  One  hundred  and 
twenty-fifth  New  York  Volunteer  Infantiy,  who  is  now  drawing  $36 
per  month  under  the  general  law  for  disability  due  to  amputation  of 
right  leg  and  resulting  total  disability  of  same,  on  April  16, 1901,  filed 
a  second  motion  for  reconsideration  of  the  action  of  the  Bureau  in 
commencing  his  pension  at  present  rate  from  June  15, 1892,  instead  of 
from  the  passage  of  the  act  of  August  4,  1886,  providing  for  the  $36 
rate  for  total  disability  in  one  leg.  No  new  evidence  has  been  filed  in 
the  claim  since  the  last  decision  of  this  Department,  dated  January  15, 
1898,  and  there  has  been  no  change  in  the  law  or  practice.  Under  the 
rule  the  present  motion  might  well  be  dismissed  without  further  con- 
sideration, especially  in  view  of  the  fact  that  the  decision  a}30ve 
referred  to  was  exhaustive  and  set  out  fully  the  facts  in  the  case  and 
the  law  applicable  thereto.  However,  as  the  claimant  appears  to 
believe  himself  wronged  and  files  an  earnest  plea  for  reconsideration, 
his  case  will  be  again  reviewed  on  its  merits. 

This  claimant\s  right  leg  was  amputated  4  inches  below  the  knee 
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joint,  and  under  the  act  of  August  4, 1886,  was  granted  $30  per  month, 
the  rate  therein  provided  for  the  loss  of  a  foot  or  a  leg  below  the  knee. 

On  the  8th  day  of  July,  1891,  the  claimant  filed  a  claim  for  increase, 
alleging  that  he  was  entitled  to  $45,  because  the  stump  of  his  leg  was 
in  such  a  condition  that  he  could  not  wear  an  artificial  limb.  This 
claim  was  rejected,  properly,  on  the  ground  that  the  point  of  amputa- 
tion was  not  "at  or  near"  the  hip  joint.  However,  upon  consideration 
upon  appeal  in  1892  the  Department  ordered  a  medical  examination. 
This  examination  was  had  June  15, 1892,  and  on  the  certificate  thereof 
pension  of  $36  per  month  was  granted,  to  commence  from  its  date, 
because  of  resulting  total  disability  of  leg  from  the  amputation,  as 
provided  by  the  act  of  August  4,  1886. 

It  was  contended,  and  is  now  contended,  by  the  claimant  that  his 
pension  of  $36  per  month  should  have  commenced  from  the  date  of 
the  passage  of  the  act.  This  is  the  sole  issue  raised  by  the  appeal 
and  the  motion  under  consideration. 

Section  4698^  of  the  Revised  Statues  provides: 

Except  in  caees  of  permanent  specific  disabilities,  no  increase  shall  be  allowed  to 
commence  prior  to  the  date  of  the  examining  surgeon's  certificate  establishing  the 
same,  made  under  the  i)ending  claim  for  increase.     *    *    * 

Resulting  total  disability  of  a  leg,  amputated  4  inches  below  the 
knee,  is  not  the  ** permanent,  specitic  disability"  mentioned  in  the 
statute. 

In  the  case  of  William  H.  Parker  (8  P.  D. ,  198),  the  Department  held: 

A  permanent  specific  disability  is  one  that  is  due  to  wounds,  injuries,  or  disease 
contracte<l  in  the  service  and  in  line  of  duty,  and  which  is  unchanging,  fixed,  and 
permanent  in  character,  and  which  when  once  established  does  not  require  subee- 
(juent  medical  examinations  to  determine  its  existence  or  continuance,  and  which 
disability  is  particularly  enumerated  or  classified,  and  for  which  a  fixed  and  definite 
rate  of  j)ension  is  named  in  the  law. 

See  also  case  of  Batchelor  E.  Bachman  (7  P.  D.,  249). 

In  other  words,  this  claimant  has  a  permanent  specific  disability  in 
the  loss  of  his  leg  below  the  knee  bj^  amputation.  The  resulting  total 
disability  of  the  limb  is  a  matter  to  ])e  established  by  evidence,  botha:> 
to  existence  and  continuance,  and  it  can  not,  therefore,  be  regarded  as 
permanent  and  specific  within  the  meaning  of  the  law.  When  claim 
was  filed  in  1S91,  the  Department  onlered  an  examination  under  sec- 
tion 4t)l>si  of  the  Revised  Statutes,  and  dated  the  pension  to  commence 
from  said  medical  examination  showing  the  total  disability  in  the  leg 
claimed  for. 

It  may  be,  as  he  contends,  that  claimant's  leg  was  in  the  same  con- 
dition in  lss6  as  it  was  shown  to  be  in  181^2,  but  under  the  law  for  the 
amputation  he  was  entitled  to  but  S80  per  month.  If  from  the  ampu- 
tation total  disability  of  the  leg  resulted,  the  only  way  in  which  he 
could  secure  the  ^'M  rate  provided  in  the  act  of  August  4,  1886,  for 
such  disability  was  by  tiling  a  claim  for  increase  and  submitting  to  a 
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medical  examination,  and  if  said  examination  showed  totai  disability 
of  the  leg  resulting  from  the  amputation,  he  would  he  entitled  to  the 
$36  rate  from  its  date.  In  this  case  claim  was  filed  in  1891  and  an 
examination  was  had  in  1892,  and  pension  properly  commenced  from 
the  last-named  date. 

Repeated  motions  for  reconsideration  on  the  same  grounds,  in  the 
absence  of  new  and  material  evidence,  will  not  be  considered  by  the 
Department,  and  care  has  been  taken  in  this  particular  case  in  order 
that  an  apparently  honest  and  earnest  claimant  may  see  that  if  he  has^ 
been  wronged  the  fault  is  not  with  the  Bureau  or  this  Department, 
but  if  fault  there  be,  it  is  in  the  law,  which  has  been  carefully 
observed  in  his  case. 

The  motion  for  reconsideration  is  overruled. 


ijmitation-marriagb-act  march  3,  1890-wn)ows. 

Henrietta  Briggs  (widow). 

The  only  widow  who  is  required  by  the  fourth  proviso  of  the  act  of  March  3,  1899^ 
to  have  lived  and  cohabite<l  with  her  husband  continuously  from  the  date  of 
their  marriage  to  the  date  of  his  death,  in  order  to  establish  her  pensionable 
status,  is  one  whose  marriage  occurre<l  on  or  subsequent  to  the  passage  of  the 
act  and  subsequent  to  his  last  military  or  naval  service,  he  not  having  8er\'ed  in 
the  war  between  the  United  States  and  the  Kingdom  of  Spain.  Claimant  hav- 
ing married  soldier  June  17,  1899,  and  lived  and  cohabited  with  him  continu- 
ously from  the  date  of  the  marriage  to  the  date  of  his  death,  January  3,  1900, 
the  rejection  of  her  claim  on  the  ground  that  she  married  the  soldier  subsequent 
to  the  passage  of  said  act  was  error. 

Assistant  Secretary  F.  Z.  Campbell  to  the  Cmmnissioner  of  Pensions^ 

.  Septefiiber  IS^  1902. 

Henrietta  Brip^gs,  widow  of  Chester  M.  Briggs,  late  private  Com- 
pany I,  First  Michigan  Cavalry,  and  pensioner  under  Certificate  No. 
207,317,  appealed  by  her  attorney  January  15,  1901,  from  the  Bureau 
action  of  March  30,  1900,  rejecting  her  widow's  claim.  No.  711,398^ 
filed  January  15,  1900,  on  the  ground  of  "'no  title,  claimant  having 
married  the  soldier  subsequent  to  the  passage  of  the  act  of  March 
3,  1899." 

It  is  contended  that  as  claimant  lived  and  cohabited  with  said  soldier 
continuously  from  the  date  of  their  marriage  to  the  date  of  his  death, 
she  has  a  pensionable  status  under  the  expressed  terms  of  the  act  of 
March  3, 1899. 

The  papers  in  the  case  were  foi-warded  to  this  Department  with 
the  followmg  Bureau  report  of  August  15,  1902: 

The  meaning  of  the  act  of  March  3,  1899,  is  not  wholly  free  from  obscurity,  and  it 
has  not  been  definitely  construed  by  the  Department;  for  this  reason  the  action  in 
this  case  is  adhered  to.    Because  of  its  importance,  this  report  has  been  marked 
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The  construction  of  the  fourth  proviso  of  the  act  of  March  3,  1899, 
wi\s  first  considered  by  this  Department  April  17, 1901,  in  the  appeal 
of  the  minors  of  George  Adams,  deceased,  Doc.  No.  60,081  (claim  No. 
705,309). 

It  was  contended  in  that  appeal  that  as  soldier's  widow  did  not  live 
with  him  for  a  long  period  of  time  prior  to  his  death  his  minors  were 
entitled  to  pension,  as  the  widow  had  no  pensionable  status  bj-  reason 
of  the  fourth  proviso  of  said  act  of  March  3,  1899. 

The  minors'  claim  was  rejected  hy  the  Bureau  on  the  ground  that 
"  the  soldier  left  a  widow  surviving  who  had  a  prior  right  to  pension/'' 

In  reaching  the  foregoing  conclusion  in  that  case  the  Bureau  evi- 
dently and,  as  the  Department  believes,  correctly  construed  the  word 
''or,"  in  the  eighth  line  of  said  fourth  proviso,  as  a  disjunctive  con- 
junction. 

The  w^idow  in  that  case  was  married  to  the  soldier  in  1890. 

After  quoting  the  proviso  (30  Stat.  L.,  1380),  it  was  held  that: 

A  mere  reference  to  such  proviso  shows  that  the  question  of  continuous  cohabita- 
tion of  the  claimant  with  the  soldier  only  becomes  material  in  the  absence  of  proof 
of  marriage  "duly  and  legally  contracteci"  prior  to  March  3,  1899.  *  *  *  The 
widow  of  a  soldier  has  the  prior  right  to  pension,  which  right  is  not  defeated  by 
reason  of  her  abandonment  of  soldier,  where  the  marriage  was  duly  and  legally 
contracted  prior  to  the  act  of  March  3,  1899,  or  by  her  failure  to  care  for  soldier's 
minor  children  by  a  former  wife. 

The  Bureau's  action  in  that  case,  rejecting  the  minors'  claim  on  the 
ground  stated,  was  aflSrmed.     (417  L.  B.,  202-4.) 

A  motion  for  reconsideration  of  said  departmental  decision  was  filed 
August  15,  1901,  and  duly  considered  by  the  Department  September 
23,  1901,  when  it  was  held  that  no  reason  appeared  for  reversing  or 
in  any  manner  modifying  the  former  departmental  decision.  (443 
L.  B.,  483^86.) 

That  part  of  the  fourth  proviso  of  said  act  directly  bearing  on  thLs 
issue  is  as  follows: 

That  hereafter  no  pension  under  any  law  of  the  United  States  shall  be  granted, 
allowed,  or  paid  to  the  widow  of  a  soldier,  sailor,  officer,  naval  or  militarj',  marine, 
marine  officer,  or  any  other  male  person  entitled  to  a  pension  under  any  law  of  the 
United  States,  unless  it  shall  be  proved  and  established  that  the  marriage  of  such 
widow  to  the  soldier,  sailor,  officer,  marine,  or  other  person  on  account  of  whoe* 
service  the  pension  is  asked  was  duly  and  legally  contracted  and  entered  into  prior 
to  the  passage  of  thL<4  act,  or  unless  such  wife  shall  have  lived  and  cohabited  with 
such  soldier,  sailor,  officer,  marine,  marine  officer,  or  other  person  continuously 
from  the  date  of  the  marriage  to  the  date  of  his  death,  or  unless  the  marriage  shall 
take  place  hereafter  and  prior  to  or  during  the  military  or  naval  service  of  the 
floldier,  sailor,  officer,  marine,  or  other  person  on  account  of  whose  service  the 
pension  is  asked  or  claimed. 

The  only  widow  who  is  required  by  said  proviso  to  have  lived  and 
cohabited  with  her  husband  continuously  from  the  date  of  their  mar- 
Digitized  by  VjOOQ  IC 


DECISIONS   RELATma   TO    PENSIONS.  481 

riage  to  the  date  of  his  death  in  order  to  establish  her  pensionable 
status  is  one  whose  marriage  occuiTed  on  or  subsequent  to  March  3, 
1899,  and  subsequent  to  his  last  military  or  naval  service,  he  not 
having  served  in  the  war  between  the  United  States  and  the  Kingdom 
of  Spain. 

The  evidence  in  this  case  shows  the  claimant  was  married  to  soldier 
June  17,  1899,  and  lived  and  cohabited  with  him  continuously  from 
the  date  of  their  said  marriage  to  the  date  of  his  death,  January  3, 1900. 

In  view  of  these  facts  the  Department  is  of  the  opinion  that  the 
rejection  of  the  claim  on  the  ground  that  claimant  married  the  soldier 
subsequent  to  the  passage  of  the  act  of  March  3,  1899,  was  error. 

Said  action  appealed  from  is  accordingly  reversed. 


marriage  and  drvorce-lavts  of  illinois-impediment. 
Eliza  B.  Wilson  (widow). 

In  this  case  soldier  married  claimant  while  he  had  an  undivorced  wife  living,  of  which 
claimant  was  ignorant.  Three  months  after  such  marriage  soldier  procured  a 
decree  of  divorce  from  his  first  wife,  evidencing  his  desire  to  remove  any  impedi- 
ment to  such  marriage. 

Held:  That  these  facts  warrant  a  special  examination  to  determine  the  facts  as  to 
when  soldier  filed  his  bill  for  divorce,  the  date  of  the  default  decree,  and  all 
facts  bearing  on  the  intention  of  the  parties  to  live  in  the  relation  of  husband 
and  wife  subsequent  to  the  removal  of  the  impediment  to  their  legal  marriage, 
distinguishing  this  case  from  that  of  Cartwright  et  al.  r.  McGown  (121  111., 
388). 

Assistant  Secretary  F.  L.  Campbell  to  the  Or/mm^issioner  of  Pensions^ 

Septeniher  16,  1902. 

In  the  above-entitled  case  the  claimant  filed  a  claim  for  pension 
under  the  act  of  June  27,  1890,  July  29,  1897,  which  was  rejected 
April  18,  1898,  in  the  following  stated  language: 

Approved  for  rejection  on  the  ground  that  the  claimant  is  not  the  legal  widow  of 
the  soldier.  The  ceremony  of  marriage  was  performed  October  11,  1888,  while  the 
soldier  had  a  wife  living  from  whom  he  had  not  been  divorced  until  December  17, 
1889  (1888) .  No  marriage  ceremony  subsequent  to  date  of  said  divorce.  See  opinion 
of  the  chief  of  the  law  division. 

Appeal  was  taken  to  the  Department  from  said  action,  and  on  Jan- 
uary 17,  1900,  the  action  was  affirmed.  A  motion  for  reconsideration 
was  filed,  and  on  May  17,  1900,  the  motion  was  overruled.  July  29, 
1902,  a  second'motion  for  reconsideration  was  filed  by  the  attorneys 
for  claimant,  in  which  a  long  argument  is  made  and  numerous  decisions 
of  the  Department  referred  to.  Ordinarily  repeated  motions  for 
reconsideration  will  not  be  entertained  by  the  Department  where  no 
new  evidence  is  filed,  but  in  this  case  a  careful  review  of  the  papers 
has  been  had  on  account  of  the  apparent  earnestness  of  counsel  and 
their  reference  to  the  law  of  Illinois,  where  they  reside.       r^^^^l^ 
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The  basis  of  the  rejection  of  the  claim  was  the  following  opinion  of 
the  chief  of  the  law  division  of  the  Bureau: 

Herewith  are  returned  the  papers  in  the  above-mentioned  claim.  The  case  was 
sent  to  the  law  division  for  the  purpose  of  an  opinion  as  to  the  legal  widowhood  of 
the  claimant. 

It  appears  from  the  evidence  that  claimant  was  married  to  the  soldier  in  Indiana, 
October  11,  1888;  that  at  time  of  said  marriage  the  soldier  had  a  wife  living  ami 
undivorced;  that  soldier  obtained  a  divorce  from  said  former  wife  in  the  circuit  court 
of  Cook  County,  111.,  December  17,  1888,  some  two  months  subsequent  to  his  mar- 
riage to  the  claimant;  that  they  lived  and  cohabited  together  as  husband  and  wife 
from  the  date  of  their  marriage  up  to  the  soldier's  death,  which  occurred  July  13, 
1897 — a  period  of  eleven  years — and  one  child  was  the  issue  of  their  marriage;  that 
they  were  recognized  as  husband  and  wife  by  their  neighbors  and  the  community  at 
large. 

In  view  of  these  facts,  the  question  is  presented  whether  it  is  possible  for  claimant 
to  prove  a  valid  legal  marriage  with  the  soldier  subsequent  to  the  removal  of  the 
impediment  by  the  divorce  from  former  wife  in  Illinois  in  1888. 

The  marriage  of  this  claimant  and  the  soldier  in  Indiana  while  the  soldier  had  a 
wife  living  and  undivorced  was  null  and  void;  hence,  in  view  of  the  fact  that  they 
maintained  a  matrimonial  cohabitation  in  Illinois  for  some  years  preceding  the  sol- 
dier's decease,  the  legality  of  the  marriage  will  be  considered  under  the  laws  of 
Illinois,  in  accordance  with  thfe  first  clause  of  section  2  of  the  act  of  August  7,  1882. 

In  Cartwright  et  al.  v.  McGown  (121  III.,  388),  the  court  held,  among  other  things, 
that— 

''The  marriage  of  a  man  and  woman,  where  one  of  them  has  a  prior  husban<! 
or  wife  who  is  then  living  and  undivorced,  ia  void  and  not  merely  voidable.  Being 
a  nullity,  no  decree  is  necessary  to  avoid  the  same. 

"A  void  marriage  is  good  for  no  legal  purpose,  and  its  invalidity  may  be  shown  in 
any  court  between  any  parties,  either  in  the  lifetime  of  the  parties  thereto  or  after 
their  death. 

"In  case  the  marriage  or  cohabitation  takes  place  while  one  of  the  parties  has  a 
husband  or  wife  living  or  undivorced,  it  is  considered  void  and  illicit,  not  matrimo- 
nial, and  no  marriage  can  be  presumed  from  such  illicit  cohabitation. 

"Where  the  cohabitation  was  in  its  inception  illicit,  and  presumption  of  the  inno- 
cence and  morality  of  the  parties  L?  at  once  rebutted  and  overcome,  and  without 
proof  of  a  change  in  their  relation  to  each  other  it  will  be  presumed  that  the  con- 
tinuance of  the  connection  of  the  parties  is  of  the  same  character. 

"The  same  presumption  will  continue  after  the  removal  of  the  impediment  until 
new  facts  are  presented  that  the  illicit  relation  is  changed  to  one  matrimonial  and  a 
marriage  has  taken  place  between  the  parties." 

In  the  case  at  bar  it  is  clearly  shown  that  the  marriage  of  claimant  and  the  soldier 
while  the  soldier  had  a  wife  living  and  undivorced  was  void  and  illegal  in  its  incep- 
tion, and  though  it  appears  that  they  continued  cohabitation  together  as  husband 
and  wife  from  their  marriage  in  1888  up  to  the  soldier's  decease  in  1897,  yet  there  is 
nothing  in  the  evidence  showing  that  there  was  such  a  change  in  their  relations  sub- 
sequent to  the  removal  of  the  impediment  by  the  soldier's  divorce  from  his  former 
wife  in  1888  a^  would  warrant  the  presumption  that  their  illicit  relation  was  changeti 
to  one  matrimonial  and  that  a  marriage  had  taken  place  between  the  parties. 
Therefore,  in  the  light  of  the  decision  cited,  and  upon  the  evidence,  I  am  of  the 
opinion  thai  a  common-law  marriage  did  not  arise  between  claimant  and  the  soldier. 

This  opinion  was  rendered,  no  doubt,  without  a  careful  consideration 
of  the  factis  in  the  case  decided  by  the  Illinois  court,  in  compaiison 
w  ith  the  facts  in  the  ease  under  consideration. 
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In  Cohen  i\  The  State  of  Virginia  (6  Wheat,  264-399)  Chief  Justice 
Marshall  said: 

It  is  a  maxim  not  to  be  disregarded  that  general  expressions  in  every  opinion  are 
to  be  taken  in  connection  with  the  case  in  which  they  Mere  used.  If  they  go  beyond 
the  case  they  may  be  respected,  but  ought  not  to  control  the  judgment  in  a  subse- 
quent suit  when  the  very  point  is  presented  for  decision.  The  reason  for  this  maxim 
is  obvious.  The  question  actually  before  the  court  is  investigated  with  care  and 
considered  in  its  full  extent.  Other  principles  which  may  serve  to  illustrate  it  are 
tx)nsidered  in  their  relation  to  the  case  decided,  but  their  possible  bearing  on  all 
other  cases  is  seldom  completely  investigated. 

So  in  Carroll  v.  Carroll  (16  How.,  275-287)  the  Supreme  Court, 
refen"ing  to  the  last  cited  case,  said: 

Therefore  this  court,  and  other  courts  organized  under  common  law,  has  never 
held  itselfj  bound  by  any  part  of  an  opinion  in  any  case  which  was  not  needful  to 
the  ascertainment  of  the  right  or  title  in  question  between  the  parties. 

The  Bureau  rejected  the  claim  under  consideration  on  the  holding 
of  the  Department  in  the  case  of  Mary  B.  McCollum  (6  P.  D.,  93),  in 
which  an  Illinois  marriage  question  was  involved,  and  the  Department 
sustained  the  rejection  on  the  theor}'  that  the  facts  in  this  case  were 
in  point  with  those  in  the  Cartwright  case  (121  111.,  388)  decided  by 
the  supreme  court  of  Illinois. 

The  decision  of  the  supreme  court  of  Illinois  in  a  case  where  the 
facts  are  the  same  as  in  a  case  before  the  Department  is  controlling 
under  the  act  of  August  7,  1882,  in  a  pension  claim  where  a  marriage 
is  brought  in  issue. 

In  the  case  of  Meister  v.  Moore  (96  U.  S. ,  76)  the  Supreme  Court 
said: 

This  court  adopts,  as  an  authoritative  declaration  of  the  law  of  Michigan,  the  ruling 
of  the  supreme  court  of  that  State  in  Hutchins  v.  Kimrael  (31  Mich.,  126)  that,  not- 
withstanding the  statutory  regulations  have  not  been  complied  with,  a  marriage  con- 
tracted there  per  verba  de  pnesenti  is  valid. 

In  Stewart  on  Marriage  and  Divorce,  par.  215,  the  following  is 
found: 

Marriage  is  not  a  national  matter,  but  it  is  a  domestic  relation  within  the  control 
of  the  several  States. 

In  Strader  v.  Graham  (10  How.,  U.  S.,  82)  the  Supreme  Court  said: 

Every  State  has  the  undoubted  right  to  determine  the  status  of  domestic  and  social 
condition  of  the  persons  domiciled  within  its  territory. 

In  Pennoyer  i\  Neflf  (95  U.  S.,  722)  the  Supreme  Court  said: 

But  except  as  restrained  and  limited  by  the  Constitution  of  the  United  States  a 
State  possesses  exclusive  jurisdiction  and  sovereignty  over  persons  and  property 
within  its  territory.  As  a  consequence,  every  State  has  the  power  to  detennine  for 
itself  the  civil  status  and  capacities  of  its  inhabitants. 
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It  is  thus  shown  that  even  in  the  absence  of  a  statute  specially  rele- 
gating the  question  of  marriage  in  pension  claims  to  the  laws  of  the 
various  States  (act  of  August  7,  1882)  the  question  would  have  to  be 
determined  there  on  the  broad  general  principle  that  a  marriage  valid 
where  contracted  is  valid  everywhere. 

1  Greenleaf  on  Evidence,  par.  545;  Story  on  Conflict  of  Laws,  pars. 
80,  81, 113;  Browne  on  Domestic  Relations,  p.  12;  Am.  &  Eng.  Ency. 
of  Law,  vol.  3,  p.  600. 

The  only  test  that  can  be  applied  is  that  of  the  validity  of  the  mar- 
riage by  the  law  of  the  domicile  of  the  parties.  If  the  court  of  last 
resort  in  a  given  State  declares  that  certain  established  fact**  are  suffi- 
cient to  show  a  valid  marriage  there,  then  the  Department,  under  the 
law,  is  controlled  by  such  a  decision.  In  each  case  it  is  necessary'  to 
determine  ihe  facts,  and  then  to  ascertain  what  the  courts  of  the  Stat€ 
have  declared  to  be  the  law^  applicable  to  said  facts  in  cases  of  mar- 
riage. 

In  the  Cartwright  case  (supra)  certain  brothers  and  sisters  and  a 
mother  of  a  decedent  filed  a  bill  in  partition  of  the  decedent's  estate. 
The  bill  was  framed  on  the  theory  that  the  decedent  left  no  heirs  capa- 
ble of  taking  by  inheritance.  On  hearing,  the  bill  was  dismissed  and 
the  complainants  prosecuted  a  writ  of  error.  A  woman  claiming  to 
be  the  widow  of  the  decedent  with  a  minor  child  appeared  before  the 
lower  court,  and  it  was  there  held  that  she  was  the  widow  and  the 
child  was  an  heir.  The  Supreme  Court  reversed  the  decision  of  the 
lower  court.  The  opinion  will  be  found  almost  in  full  in  the  eai«e  of 
Mary  B.  McCollum.     (6  P.  D.,  93.) 

In  that  case,  one  Braxton  B.  Lewis  married  by  ceremony  one  Zerel- 
day  Cacey  on  December  8, 1843,  in  the  State  of  Illinois,  but  at  the  time 
of  such  marriage  he  had  an  undivorced  wife  living  in  the  State  of  Ken- 
tucky. 

In  1846  the  Kentucky  woman  secured  a  divorce  from  Lewis,  and  it 
was  contended  that  the  living  together  of  Lewis  and  his  second  wife 
after  the  removal  of  the  impediment  gave  rise  to  a  common-law  mar- 
riage, good  within  the  State  of  Illinois.  The  supreme  court  said  no. 
It  is  stated  in  the  opinion  that  as  the  second  marriage  was  void  no  pre- 
sumption of  a  new  contract  was  warranted,  the  facts  showing  that  the 
second  wife  was  in  ignorance  that  her  marriage  was  not  legal,  and  the 
husband  made  no  move  on  his  ow-n  behalf  to  change  the  relationship 
which  began  illicitly. 

On  this  point  the  supreme  court  of  Illinois  said  in  the  Cartwright 
case:  •  ^ 

What  evidence  is  there  that  Lewie  ever  coriBented  to  or  even  desired  to  change  his 
connection  with  Zerelday  from  an  illicit  to  a  matrimonial  one.  He  took  no  steps  to 
remove  the  impediment  to  his  marriage  with  her.  The  divorce  was  not  sought  by 
him,  but  was  obtained  by  his  former  wife  in  1846. 
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In  the  same  opinion  the  court  said: 

Where  both  parties  are  married  in  the  honest  belief,  founded  on  an  apparently 
good  reason,  that  they  are  capable  of  entering  into  the  marriage  contract,  when  in 
fact  one  of  them  is  not,  if  they  continue  to  cohabit  as  man  and  wife  after  the  removal 
of  the  impediment  to  their  lawful  union,  the  law  will  presume  a  common-law  mar- 
riage by  the  acts  of  the  parties  in  the  absence  of  any  evidence  to  prevent  such  pre- 
sumption. In  such  a  case  there  are  many  strong  and  cogent  reasons  for  presuming 
a  new  marriage  after  the  removal  of  the  impediment,  even  though  the  parties  may 
not  have  known  of  its  removal.  There  the  cohabitation,  in  ignorance  of  facts  ren- 
dering it  illegal,  is  not  to  be  regarded  as  meretricious  or  criminal  until  the  i)artie8 
have  knowledge  of  such  facts. 

So  far  as  the  facte  in  this  case  appear  from  the  evidence  they  differ 
material!}^  from  those  in  the  Cartwright  case  (supra)  and  which  con- 
trolled and  gave  rise  to  the  decision  by  the  Illinois  court. 

This  claimant  having  capacity  to  marry  married  the  soldier  in  good 
faith,  believing  he  had  capacity  to  marry  her,  but  as  a  matter  of  fact 
he  had  an  undivorced  wife  living,  but  on  his  own  petition  he  secured 
a  divorce  from  her,  the  decree  being  signed  on  January  7,  1889,  some 
three  months  after  the  marriage  in  issue,  which  was  celebrated  on 
October  11,  1888.  There  is  wide  distinction  to  be  noted  in  the  two 
cases.  In  the  Cartwright  case  Lewis  married  a  woman  while  he  had 
a  wife  living,  and  although  he  lived  for  over  thirty  years  with  her  he 
took  no  step  to  change  the  relationship  from  an  illicit  to  a  matrimonial 
one.  In  the  ease  under  consideration,  so  far  as  the  evidence  estab- 
lishes, the  soldier  on  his  own  petition  secured  a  divorce  from  his  first 
wife  shortly  after  the  marriage,  thus  evidencing  in  the  most  emphatic 
manner  his  desire  to  remove  any  impediment  to  the  marriage.  It  is 
manifest  that  the  two  cases  are  fundamentally  different,  and  it  was 
error  to  hold  that  under  the  decisions  of  the  supreme  court  of  Illinois 
this  claimant  would  not  be  recognized  as  the  widow  of  the  soldier, 
certainly  not  under  the  Cartwright  case  (supra). 

The  legal  phase  of  the  case,  however,  need  not  be  further  consid- 
ered at  this  time  for  the  reason  that  the  facts  as  appearing  from  aflS 
davits  and  records  are  too  meager  upon  which  to  rest  a  judgment. 
The  only  way  in  which  the  facts  can  be  fully  ascertained  is  by  special 
examination,  and  the  claimant  has  made  out  such  a  case  as  to  entitle 
her  to  the  aid  of  an  investigation  by  the  Bureau. 

Accordingly  the  papers  are  returned  in  order  that  they  may  be  sent 
to  the  field  for  special  examination. 

1.  The  special  examiner  should  secure  a  certified  copy  of  the  records 
of  the  circuit  court  of  Cook  County,  111.,  showing  when  the  soldier 
filed  his  bill  for  divorce  from  his  first  wife  and  when  default  was 
taken. 

2.  The  claimant  should  be  cross-examined  and  her  reasons  in  full 
recorded,  how  she  became  satisfied  that  the  soldier  had  capacity  to 
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marry  her  on  October  11,  1888,  she  knowing  at  the  time  that  he  had 
been  married  before  and  that  his  first  wife  was  not  dead. 

3.  After  January  7,  1889,  did  the  claimant  join  with  her  husband  in 
any  deed  of  transfer  or  moilgaore  of  real  estate  ?  If  so^  when  ?  A  copy 
of  said  deed  or  mortgage  shouId.be  secured. 

4.  Evidence  of  acquaintances  and  friends  knowing  the  relation«*hip 
of  the  parties  on  and  after  January  7,  1889,  should  be  obtained. 

5.  Did  the  claimant  and  her  husband  join  any  church  or  other  society 
after  January  7,  1889? 

6.  Was  an}^  life  insurance  carried  bj"  soldier,  and  who  was  the  bene- 
ficiary, and  what  was  the  date  of  the  policy? 

7.  Any  and  all  facts  bearing  upon  the  issue  here  presented  should 
be  investigated  and,  if  possible,  evidence  secured  in  regard  to  same. 

When  the  report  of  the  special  examiner  shall  have  been  received 
and  considered  by  you  the  papers  should  again  be  transmitted  to  the 
Department,  together  with  your  further  report  for  final  action  on  the 
appeal. 

As  the  case  has  been  made  special  this  matter  should  be  promptly 
attended  to. 


PATHOLOGICAL.    SEQtTEXCE-MALARIAL   POISONING   AND   DISEASE   OF 

HEART. 

Phoebe  A.  Clough  (widow). 

The  soldier  was  pensioned  for  a  gunshot  wound  of  the  right  hand  and  malarial 
poisoning.  No  other  affection  was  alleged  or  shown  to  have  been  due  to  his 
military  service.  He  died  suddenly,  in  1898,  from  dilatation  of  the  heart,  which 
w^as  secondary  to  valvular  disease  of  that  organ.  There  was  no  pathological 
relation  between  the  malarial  poisoning  and  the  disease  of  heart  which  pPove<i 
fatal,  nor  does  it  appear  that  the  former  affection  was  a  material  factor  in  causing 
the  soldier's  death. 

AsHiMantySicretary  F,  Z.  Campbell  to- the  Commissioner  of  Peyi^ion^, 

Septemhet^  16,  1902. 

Phoebe  A.  Clough  (now  Goodrich)  was  pensioned  under  the  act  of 
June  27,  1890,  as  the  widow  of  Seward  Clough,  late  a  sergeant  in 
Company  G.  Ninth  Maine  Vohmteer  Infantry,  certificate  No.  48S740. 
Her  claim  previously  tiled  under  the  general  law  was  rejected  June  23, 
1890,  on  the  ground  that  the  soldier's  death  from  disease  of  heart  was 
not  due  to  the  gunshot  wound  of  right  hand  or  malarial  poisoning  for 
which  he  was  pcMisioned.  This  action  was  adhered  to  after  additional 
testimony  filed  in  the  Pension  Bureau  had  been  duly  considered. 

An  appeal  to  the  Department  from  the  aforesaid  adverse  action  was 
tiled  May  29,  1900,  by  the  attorney  who  had  recently  come  into  the 
case.  lie  contends  that  the  action  was  unjust  and  arbitrary  and  not 
in  accordance  with  the  evidence.  ^^  . 
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The  soldier  served  in  the  aforesaid  organization  from  September  23, 
1861,  to  July  13,  1865,  when  he  was  honorably  discharged.  He  was 
wounded  in  the  right  hand  while  in  action  at  Petersburg,  Va.,  June 
24,  1864.  The  official  records  do  not  show  the  incurrence  of  any  other 
disability,  and  the  soldier  is  not  reported  absent  at  any  time  except 
when  suflfering  from  said  wound. 

In  his  original  application  for  pension  the  soldier  alleged,  in  addi- 
tion to  this  wound,  that  he  contracted  fever  and  ague  (or  malarial 
poisoning)  while  sei*ving  in  North  Carolina,  immediately  prior  to  his 
discharge,  and  that  he  continued  to  suffer  from  that  affection.  This 
claim  was  legallj'  approved,  after  a  special  examination,  and  the  sol- 
dier received  $6  per  month  from  the  date  of  discharge  to  July  16, 1890, 
and  $8  thereafter.  Under  a  claim  which  was  pending  at  the  time  of 
his  death  the'rating  was  further  increased  to  $12  from  November  17, 
1897,  and  the  accrued  pension  was  paid  to  the  widow. 

The  soldier  died  January  26, 1898.  The  widow  was  married  to  J.  B. 
Goodrich  June  4,  19(K). 

In  his  declarations  for  increase  of  pension,  filed  in  1888  and  there- 
after, the  soldier  alleged  that  disease  of  the  heart  and  other  affections 
had  resulted  from  malarial  poisoning,  but  disease  of  the  heart  was 
not  accepted  as  such  result  by  the  medical  officers  of  the  Bureau. 

The  reports  of  the  several  official  examinations  which  were  made 
from  tiine  to  time,  from  1881  to  1897,  inclusive,  did  not  show  verj^ 
marked  evidences  of  disabilit}'  from  malarial  poisoning,  nor  did  the 
testimony  adduced  by  the  special  examination  indicate  that  there  was 
serious  disability  therefrom.  With  reference  to  this  affection,  the 
report  in  1887  stated  as  follows: 

Skin,  normal.  Slight  discoloration  of  conjunctivae.  Tongue,  brownish  coat  at  the 
back.  Liver,  normal.  Spleen,  tender;  percussion  area  increased.  General  health, 
quite  good. 

Similar  conditions  were  described  in  January,  1888,  when  the  report 
contained  the  specific  statement  that  the  heart  was  normal. 

Another  report,  made  in  October,  1888,  revealed  moderate  enlarge- 
ment of  the  spleen  and  some  evidences  of  disorder  of  the  stomach 
with  functional  disturbance  of  the  heart's  action. 

In  connection  with  the  claim  under  which  this  examination  was  made 
there  was  filed  an  affidavit  of  Dr.  Benjamin  Bussey,  jr.,  who  certified 
that  he  had  examined  the  soldier  and  found  him  afflicted  with  chills 
and  fever,  enlargement  of  the  spleen,  and  disease  of  the  stomach  and 
heart;  that  he  presumed  the  trouble  of  the  stomach  dnd  indigestion 
were  dependent  on  the  splenitis;  that  the  soldier  was  amemic  and  had 
^' the  true  anaemic  murmur  of  the  heart  and  some  valvular  disease;" 
that  the  heart  was  ''at  least  one-fourth  enlarged;"'  that  in  his  opinion 
all  these  conditions  were  ''the  direct  result  of  chronically  enlarged 
spleen." 
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This  testimon}^  was  largely  discredited  by  the  report  of  a  test  med- 
ical examination,  made  in  January,  1890,  which  contains  the  following- 
statement: 

The  abdomen  is  moderately  full;  tympanitic  over  colon;  tenderness  in  both  hypo- 
chondria. Liver  of  normal  size.  Spleen  is  tender  on  percussion,  but  normal  in  size. 
Heart  is  of  normal  position  and  size;  its  sounds  are  very  weak,  particularly  the  sec- 
ond; at  times  the  second  sound  is  hardly  perceptible  at  apex.  Tongue  coated  in 
middle,  with  red  tip  and  edges.  Skin  and  eyes  normal.  The  man's  health  is  evi- 
dently decidedly  impaired. 

The  next  report,  made  in  1891,  stated  that  there  was  '*  some  increase 
in  size  of  the  spleen,"  and  that  there  was  distress  after  eating,  with 
acid  eructations.  The  area  of  cardiac  dullness  wa.s  then  shown  to  be 
slightly  increased;  the  impulse  of  the  heart  was  forcible. 

The  condition  of  the  heart  was  not  described  in  the  report  made  in 
January,  1893.  The  next  and  last  report,  made  in  November,  1897, 
contains  the  following  description:  ^ 

The  area  of  hepatic  dullness  is  diminished,  reaching  only  to  a  point  1  inch  'alx>ve 
free  border  of  ribs.  The  spleen  is  enlarged  to  fully  twice  the  normal  size.  It  is  ten- 
der on  palpation  and  percussion.  The  skin  is  anaemic.  Tongue  clear.  Ocular  con- 
junctivae decidedly  yellow.  There  is  evidence  of  some  disturbance  of  the  digestive 
functions.  There  is  no  impairment  of  the  urinary  functions.  The  urine  ii?  clear; 
sp.  gr.  1.020;  no  albumen  or  sugar.     *    »    * 

The  apex  impulse  of  heart  is  faintly  perceptible  to  sight  and  palpation,  though  there 
is  quite  generally  diffused  beating.  The  apex  is  2  inches  below  and  one-half  inch 
within  line  of  left  nipple.  The  action  and  sounds  are  weak,  but  there  is  no  irregu- 
larity or  disturbance  of  rhythm.  On  standing  the  rate  is  114,  and  after  brisk  exer- 
cise 152,  which  also  causes  quite  marked  dyspnoea.  There  is  no  a*dema  nor  cyanosis. 
Claimant  has  dilatation  of  heart  without  compensatory  hypertrophy.  No  other  dis- 
abilities. 

Dr.  Charles  E.  Williams  was  a  member  of  the  board  which  made  this 
examination  (about  two  months  before  the  soldier  died)  and  he  was  also 
a  member  of  the  boards  that  made  the  examinations  in  January,  1888, 
and  July,  1890.     He  testified  as  follows  in  an  affidavit  filed  August  9, 

1898: 

I  professionally  treated  Mr.  Seward  Clough  occasionally  during  the  last  three  or 
four  years  for  dilated  heart,  but  have  no  specific  dates  as  charges  were  not  made  on 
my  books  at  such  times.  The  date  of  last  treatment  was  January  24  or  25,  1898, 
being  a  short  time  before  his  death.  *  *  *  All  his  symptoms  were  unusually 
severe;  shortness  of  breath,  irregularity  of  action,  disturbance  of  rhythm,  and  other 
symptoms  of  tendency  to  heart  failure.  I  did  not  see  him  at  time  of  death,  which 
was  sudden,  but  from  description  of  symptoms,  together  with  the  knowledge  that 
death  occurred  immediately  after  an  unusually  severe  exertion,  I  am  satisfied  that 
his  death  w^as  due  to  the  disease  of  heart. 

Such  was  the  testimony  upon  which  the  claim  was  adjudicated.  Dr. 
Williams  made  the  official  report  of  the  soldier's  death  to  the  local 
authorities,  and  he  stated  therein  that  disease  of  heart  was  the  cause 
of  death.     He  did  not  in  any  statement,  either  alone  or  in  conjunction 
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with  others,  ascribe  the  fatal  disease  of  heart  to  malarial  poisoning, 
nor  was  the  affection  of  the  heart  directly  ascribed  to  that  cause  by  any 
of  the  examining  surgeons. 

The  medical  testimony  filed  after  the  rejection  of  the  claim  consists 
of  the  affidavits  of  Drs.  F.  F.  Bigelow  and  A.  B.  Libby. 

Dr.  Bigelow  certified  that  he  had  been  acquainted  with  the  soldier 
for  about  five  3' ears;  that  he  first  prescribed  for  him  November  7, 
1893,  and  treated  him  for  four  or  five  months;  that  at  this  time 
the  treatmjBnt  of  the  soldier  was  for  disease  of  heart,  ''which  he 
believed  to  be  due  to  malaria  contracted  in  the  service;"  that  the 
physical  examination  revealed  enlarged  hepatic  and  splenic  areas, 
digestive  troubles,  and  other  evidence  of  malarial  infection.  Dr.  Bige- 
low was  a  member  of  the  boards  of  surgeons  that  made  the  examina- 
tions in  April,  1887,  and  October,  1888. 

Dr.  Libby  certified  that  he  had  been  acquainted  with  the  soldier  for 
about  four  years;  that  he  prescribed  for  him  June  14,  1894,  for  mala- 
ria; that  he  made  a  professional  visit  to  him  at  his  home  September 
6,  1895,  when  he  was  suffering  from  malaria  and  pain  in  the  region  of 
the  heart;  that  he  prescribed  for  him  once  or  twice  in  1897;  that  he 
was  called  at  the  time  of  death,  and  that  in  his  opinion  the  cause  of 
death  was  cardiac  failure  from  malarial  poisoning.  It  is  probable  that 
this  physician  rendered  no  service  at  the  time  of  the  soldiers  death,  for 
Dr.  Williams  made  the  report  thereof  to  the  authorities  and  had 
treated  him  only  a  da}"  or  two  Ijefore  his  sudden  demise. 

The  testimony  of  these  three  ph\\sicians,  showing  medical  treatment 
of  the  soldier,  covers  only  the  period  from  November,  1893.  It  is 
evident  that  the  soldier's  heart  was  not  affected  in  January,  1888,  nor 
prior  to  that  time,  while  it  is  shown  that  organic  or  valv^ular  disease 
of  this  organ  existed  in  1889. '  This  condition  clearly  preceded  the  dila 
tation  which  subsequently  demanded  treatment  and  which  proved  fatal 
'"  immediately  after  an  unusually  severe  exertion,"  as  stated  by  Dr. 
Williams.  In  other  words,  the  evidence  shows  that  the  dilatation  was 
secondary  to  the  valvular  affection. 

Primary  organic  disease  of  the  heart,  such  as  is  indicated  in  this  case,  is 
not  recognized  as  a  se(|uel  of  malarial  poisoning  by  medical  authorities, 
although  it  is  admitted  that  the  heart  may  be  involved  through  diges- 
tive changes  incident  to  profound  malarial  cachexia.  As  already  stated, 
however,  the  proof  in  this  case  indicates  that  the  evidences  of  malarial 
poisoning  were  not  very  considerable  at  and  prior  to  the  development 
of  the  valvular  disease  of  heart.  There  was,  therefore,  no  patholog- 
ical relation  between  the  malarial  poisoning  and  the  disease  of  heart 
which  proved  fatal,  nor  does  it  appear  that  the  former  affection  was  a 
material  factor  in  causing  the  soldier's  death. 

After  carefully  considering  the  relative  facts,  the  Department  is 
clearly  of  the  opinion  that  the  action  from  w  hich  the  appeal  was  taken 
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was  neither  unjust  nor  arbitrary,  and  that  it  was  in  accordance  with 
the  views  of  recognized  medical  authorities.  The  rejection  of  the 
claim  is  therefore  affirmed. 


DIVISION  or  PEXSION-ACT  MARCH  8,  189»-RES£DENCE  IN  A  SOLmXBS' 

HOME. 

Josephine  Medley  v.  John  A.  Medley. 

TV  here  a  wife  bases  her  application  for  division  of  her  husband's  pension  on  the  sole 
ground  that  he  is  an  inmate  of  a  State  Home  for  soldiers  or  sailors,  the  question 
of  desertion  is  not  involved,  and  the  rejection  of  such  a  claim,  under  the  act  of 
March  3,  1899,  on  the  grround  that  **  desertion  complained  of  has  not  existed  for 
six  months,"  is  error. 

At<}<tMant  Seci*etary  F,  Z.  CamphelJ  to  the  Commissioner  of  Pevunons^ 

Septemher  16,  1902. 

John  A.  Medley,  late  private,  Company'  G,  Ninth  Illinois  Infantry, 
and  a  pensioner  at  $10  per  month  under  certificate  No.  889498,  appealed 
Juh^  18,  1902,  from  the  Bureau  action  of  May  28,  1902,  allowing  the 
claim  of  his  wife,  Josephine,  filed  Februar}'  24,  1902,  for  one-half  his 
pension,  on  the  ground  that  he  was  an  inmate  of  the  Soldiers  and 
Sailors'  Home  at  Quincy,  III.,  and  that  she  was  a  woman  of  good  moi-al 
character  and  in  necessitous  circumstances. 

Pensioner's  only  contention  is  that  his  said  wife  deserted  him  with- 
out cause. 

Claimant  denies  desertion  and  charges  pensioner  with  desertion. 

In  her  application  she  based  her  claim  for  one-half  her  husband's 
pension  solely  upon  the  ground  that  he  was  an  inmate  of  the  State 
Soldiers  and  Sailors'  Home  at  Quincy,  111.,  and  that  she  was  a  woman 
of  good  moral  character  and  in  necessitous  circumstances. 

The  evidence  in  the  case  shows  that  at  the  date  of  filing  her  said 
application  pensioner  was  and  still  is  an  inmate  of  the  State  Soldiers 
and  Sailors'  Home  at  Quincy,  111. 

Where  a  wife  bases  her  application  for  division  of  her  husband's 
pension  on  the  sole  ground  that  he  is  an  inmate  of  a  State  Home  for 
soldiers  and  sailors,  the  question  of  desertion  is  not  involved,  and  the 
rejection  of  such  a  claim  under  the  act  of  March  3,  1899,  on  the 
ground  that  *' desertion  complained  of  has  not  existed  for  six  months" 
is  error. 

It  ai)pears  that  a  former  application  of  claimant  filed  March  2<>, 
1901,  in  which  the  only  allegations  upon  which  she  based  her  claim 
for  a  division  of  her  husband's  pension  were  that  he  was  '"an  inmate  of 
the  Soldiers'  Home  at  Quincy,  111.,'' and  that  she  was  a  woman  of  good 
moral  character  and  in  necessitous  circumstances. 

None  of  these  allegations  were  denied  by  pensioner,  and  the  United 
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States  pension  agent  at  Chicago,  111.,  certified  April  16,  1901,  that 
pensioner  was  at  date  of  his  last  payment,  April  11,  1901,  at  Soldiers 
and  Sailors'  Home,  Quincy,  111. 

The  superintendent  of  the  Home  testifies  that  pensioner  has  been 
continuously  a  member  of  said  Home  since  May  16,  1900. 

No  question  of  desertion  was  involved  in  that  case,  yet  the  Bureau, 
on  May  24,  1901,  rejected  her  said  claim  on  the  ground  that ''desertion 
complained  of  has  not  existed  for  a  period  of  six  months." 

The  result  of  said  Bureau  action  of  May  24,  1901,  has  been  to 
unjustly  deprive  claimant  of  her  legal  right  conferred  by  the  second 
proviso  of  the  act  of  March  3,  1899,  and  also  to  mislead  pensioner  as 
to  his  defense.  He  has  filed  testimony  tending  to  show  that  his  wife 
deserted  him  and  he  has  based  his  appeal  upon  that  ground;  whereas 
desertion  is  immaterial  under  the  second  and  third  provisos  of  said 
act,  as  the  wife's  right  to  one-half  her  husband's  pension  in  both  said 
second  and  third  provisos  is  granted  to  her  in  case  her  husband  becomes 
an  inmate  of  a  State  or  National  Home,  she  being  a  woman  of  good 
moral  character  and  in  necessitous  circumstances,  and  not  an  inmate 
of  said  Home  or  a  similar  institution. 

Claimant  did  not  appeal  from  the  Bureau  rejection  of  her  first  appli- 
cation, but  filed  a  second  application  based  upon  the  same  allegation 
as  the  first,  and  on  the  same  state  of  facts  shown  under  her  first  appli- 
cation which  was  rejected,  and  with  no  change  in  the  law,  her  second 
application  was  allowed. 

The  later  action  appears  to  be  justified  by  the  facts  as  disclosed  by 
the  evidence  and  the  same  is  afiirmed. 

While  there  is  no  appeal  from  the  rejection  of  claimant's  first  appli- 
cation, for  reasons  already  stated,  said  action  was  clearly  error,  and 
the  Department  of  its  own  motion,  hereby  reverses  the  same. 

The  papers  in  the  case  are  herewith  returned  and  further  action 
should  be  taken  to  correct  the  error  of  said  first  adjudication  of  May 
24,  1901. 


pathologicat.  sequence-disease  of  heart  and  erysipelas. 
Annie  M.  .Keiler  (widow). 

The  attending  physician  during  his  la.<it  illness  testified  that  the  immediate  cause  of 
the  soldier's  death  was  *'  paralysis  of  heart,  induced  hy  erysipelas  (facial)." 

The  decedent  never  filed  a  claim  for  i)ension  under  the  general  law,  but  did  file  a 
claim  under  the  act  of  June  27,  1890,  and  was  pensioned  at  the  maximum  rate 
thereunder  for  rheumatism,  disease  of  heart,  and  other  causes  of  disability, 
which  he  himself  stated  were  "  contracted  since  the  war." 

His  widow,  who  was  also  granted  a  pension  under  the  act  of  June  27,  1890,  based 
her  claim  for  pension  under  the  general  law  on  the  alleged  ground  that  ina**- 
much  as  the  soldier  had  an  attack  of  erysipelas  during  his  military  service  and 
had  a  number  of  similar  attacks  subsequent  to  his  discharge — during  one  of 
which  he  died — his  death  was  due  to  his  said  service.  oiaitized  bvCjOOQlC 
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Hdd:  1.  That  the  evidence  in  the  case  is  insufficient  to  show  that  while  in  the  een-- 
ice,  or  at  any  time  subsequent  thereto,  the  soldier  had  facial  erysipelas;  but  doe:? 
show  that  the  year  preceding  his  death  he  suffered  from  vahnilar  disease  of 
heart,  resulting  from  rheumatism,  which  was  probably  the  cause  of  his  demise. 

2.  That  erysipelas  is  recognized  as  an  acute,  self-limited,  infectious  disease — due  to  a 
micro-organism — which  generally  terminates  within  two  weeks;  and,  though 
prone  to  recur,  each  recurrent  attack  is  due  to  a  fresh  invasion  of  the  erysipelas- 
producing  organisms,  and  is  not  induced  by,  or  a  result  of,  a  prior  attack.  An 
attack  of  such  disease  in  1894,  even  though  it  existed  and  caused  the  soldier's 
death,  could  not  therefore  have  been  a  result  of  his  military  service. 

Assistcmt  Secretary  F>  Z.  Campbell  to  the  Comimvmoner  of  Pen^ion^t^ 

Septetnber  20,  1902, 

Annie  M.,  widow  of  Wallentine  L.  Keiler,  late  private  Company  B. 
Eighth  Maine  Infantry,  who  is  now  pensioned  under  the  provisions*  of 
section  3  of  the  act  of  June  27,  1890,  filed  a  claim  for  pen.sion  under 
the  general  law  June  20,  1895,  wherein  she  alleged  that  her  husl^nd's 
death  on  the  5th  of  May,  1894,  was  due  to  '*  erysipelas  causing  disease 
of  heart."  And  in  the  evidence  subsequently  tiled  in  support  of  such 
claim,  it  is  sought  to  be  shown  that  the  soldier  contracted  fieial  ery- 
sipelas in  the  service,  and  that  having  had  numerous  recurrei  t  attacks 
of  such  disease  subsequent  to  his  discharge — one  of  which  occurred 
just  before  his  death — his  demise  was  really  caused  by  erysipelas. 

The  said  claim  was  rejected  March  9,  1896,  ''on  the  ground  that  the 
evidence  fails  to  establish  the  service  origin  of  the  fatal  disease.'-  As 
will  be  observed,  the  name  of  the  ''fatal  disease"  is  not  stated;  but 
such  was  the  legal  approval  for  rejection  spread  on  the  brief -face  on 
said  date  pursuant  to  the  following  advisory  opinion  of  the  medical 
referee — dated  February  11,  1896: 

Erysipelas  is  a  self-limited  disease,  due  to  a  special  germ. 

Soldier  could  not,  therefore,  have  had  erysipelas  of  face  thirty  years,  and  if  he  had 
an  attack  of  facial  erysipelas  during  his  service  and  died  from  another  attack  thirty 
years  afterwards,  the  service  can  not  be  held  responsible  for  his  death,  even  if  same 
was  due  directly  to  erysipelas,  which  is  not  shown. 

The  attending  physician  says  he  died  from  paralysis  of  heart. 

Whether  claimant  (soldier?)  had  erysipelas  when  he  had  cardiac  paralysis  makes 
no  difference. 

The  whole  case  is  absurd  from  a  medical  standpoint  and  should  be  rejects!  with- 
out putting  claimant  to  further  expense  in  calling  for  useless  testimony. 

As  above  stated,  the  rejection  of  the  claim  under  con.sideration  was 
based  upon  the  foregoing  opinion  of  the  medical  referee  as  to  the 
medical  aspects  of  the  case. 

Subsequent  to  the  rejection  of  the  said  claim,  the  claimant  filed  some 
additional  evidence  with  a  view  to  having  the  same  reopened  and 
reconsidered  in  the  light  of  such  evidcMiee,  but  the  Bureau  held  that 
the  evidence  in  question  was  not  sufficient  to  warrant  any  change  ia 
its  former  action  in  the  premises. 
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On  May  4,  1899,  the  attorneys  for  the  claimant  entered  an  appeal 
at  the  Department,  wherein  it  is  contended  that  the  rejection  of  the 
claim  was  at  variance  with  the  evidence  on  file;  that  while  it  may  be 
true,  and  doubtless  is  true,  that  erysipelas  is  regarded  as  an  acute 
disease,  it  is  not  believed  that  it  will  be  seriously  contended  that  this 
is  always  true  of  such  diseiise;  that  the  evidence  in  the  case  shows 
that  the  theory  that  erysipelas  is  an  "acute  disease''  is  not  well 
founded;  that  it  is  shown  by  the  testimony  of  the  captain  and  of  three 
comrades  of  the  soldier's  company,  and  also  by  that  of  the  hospital 
steward,  that  he  contracted  erysipelas  while  in  the  service  and  was 
under  treatment  therefor;  that  it  is  shown  by  other  reliable  evidence 
that  when  he  reached  home  after  his  discharge  his  face  and  head  were 
badly  swollen  in  consequence  of  erysipelas;  that  other  testimony  has 
been  filed  showing  continuance  in  a  general  way  of  the  said  disease, 
and  that  such  evidence  waiTants  the  allowance  of  the  claim. 

It  seems  rather  inconsistent  for  the  attorneys  in  this  case  to  admit 
that  ''erysipelas  is  regarded  as  an  acute  disease,''  and  then,  in  the  next 
breath,  contend  that  the  evidence  in  this  case  shows  that  the  theory 
that  erysipelas  is  an  acute  disease  is  not  well  founded.  Especially  is 
this  true  when  it  is  considered  that  the  disease  in  question  is  regarded 
as  an  acute  disease  by  recognized  medical  authorities,  and  that  the 
evidence  in  this  case  which  is  relied  upon  to  controvert  any  such 
theory  is  wholly  and  solely  that  of  lay  witnesses,  who  can  not  be  pre- 
sumed to  have  anj^  technical  knowledge  whatever  as  to  the  character 
of  the  disease  in  question.  Furthermore,  it  is  not  a  mere  theory,  but 
a  demonstrated  fact,  that  erysipelas  is  a  self -limited  disease — ''runs 
an  acute  course  and  terminates  bv  resolution,  usually  within  a  fort- 
night" (C.  W.  Allen,  M.  D.). 

The  evidence  relied  upon  to  show  that  the  soldier  had  an  attack  of 
erysipelas  while  in  the  service  is  also  entirely  lay  testimony,  as  is  also 
that  which  has  been  filed  showing  the  continuance,  in  a  general  way, 
of  the  disease  in  question  subsequent  to  his  discharge. 

There  is  absolutely  no  medical  evidence  whatever  on  file  going  to 
show  that  the  soldier  ever  had  an  attack  of  erysipelas  prior  to  1893, 
and  that  evidence  is  not  as  clear  and  conclusive  as  might  be  desired. 
The  phj^sician  who  gave  this  testimony,  Dr.  C.  F.  Mitchell,  of  Minne- 
apolis, Minn.,  has  made  two  affidavits  in  the  case;  one  was  executed 
and  filed  in  1894,  the  other  in  1897.  In  his  first  affidavit  this  affiant 
states  that  he  was  the  attending  physician  of  the  soldier  at  the  time  of 
his  death,  and  that  the  immediate  cause  thereof  was  "paralysis  of  the 
heart,  induced  by  erysipelas  (facial)."  He  also  testified  in  the  said 
affidavit  as  follows: 

I  first  treated  him  (the  soldier)  in  1893.  He  was  suffering  from  a  cardiac  trouble, 
the  heart  being  irregular  and  intermittent.  The  whole  system  seemed  to  be  depressed, 
a  run-down  condition  generally. 
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He  was  of  a  scrofulous  diathesis,  and  my  opinion  is  that  he  acquired  this  disposi- 
tion during  his  service  while  in  the  army. 

He  had  erysipelas  during  the  war.  Erysipelas  is  what  he  died  of,  the  immediate 
cause  being  paralysis  of  the  heart. 

It  is  noted  that  while  this  affiant  says  that  although  the  immediate 
cause  of  the  soldier's  death  was  paralysis  of  the  heart,  erysipelas  is 
what  he  died  of,  he  fails  to  give  any  history  or  clinical  picture  of  an 
attack  of  erysipelas  at  any  time  during  his  treatment  of  the  soldier. 
As  a  matter  of  fact,  the  only  attack  of  erysipelas  he  mentions  is  the 
one  alleged  to  have  occurred  during  the  war,  about  which  he  could, 
of  course,  have  had  no  personal  knowledge.  And  the  doctor  also  saj-s 
that  the  soldier  was  of  a  scrofulous  diathesis,  which,  in  his  opinion, 
was  acquired  while  in  the  army.  There  is  nothing  in  the  case,  how- 
ever, beyond  this  affiant's  mere  supposition  that  any  such  condition 
arose  during  the  soldier's  military  service.  However,  if  such  a  con- 
dition did  arise  during  the  soldier's  service  and  continued  to  exist  to  a 
greater  or  less  extent  subsequent  to  his  discharge,  it  is  not  impossible 
that  the  manifestations  thereof  may  have  been  mistaken  for  erysipelas 
by  laymen,  although  no  such  error  should  be  made  by  a  ph\-sician: 
yet,  as  heretofore  stated,  there  is  no  description  by  a  physician  of  an 
attack  of  erysipelas  in  this  case. 

Relative  to  the  diagnosis  of  erysipelas,  Tyson  says: 

The  diagnosis  is  usually  not  difficult,  although  many  conditions  are  called  erysip- 
elas by  the  ignorant  which  are  not  of  this  nature.  The  acuteness  of  the  disease,  the 
rapidity  of  its  spread,  the  constitutional  disturbance,  and  fever  distinguish  it  fn>m 
other  conditions  that  superficially  resemble  it. 

As  to  the  etiology  of  the  disease  in  question,  this  same  writer  says: 

The  streptococcus  erysipelatis  of  Fehleisen  is  a  minute,  cleft  fungus,  a  micrococcus 
in  the  narrow  sense,  3  to  4  microns  in  diameter,  arranged  in  pairs  (diplo^xx^i)  or 
chains  (streptococci)  of  from  6  to  12  cells.  The  erysipelococcus  resembles  very 
closely  the  streptococcus-pyogenes  of  Rosenbach— in  fact,  it  can  not  be  dirtingui^hed 
from  it  microscopically — while  even  the  cultures  of  the  two  organisms  resemble  each 
other  very  closely.  *  ♦  ♦  Simon  asserts  that  the  micrococcus  of  erysipelaf!  i5 
identical  with  that  of  pytemia.  Klebs  suggests  that  more  than  one  organism  may  be^ 
concerned  in  the  causation  of  erysipelas. 

The  organism  probably  operates  as  a  local  irritant,  proiiucing  the  dermatitis.  From 
this  as  a  focus  constitutional  infection,  as  in  diphtheria,  is  setup,  probably  through 
the  influence  of  a  toxm  generated  by  the  micrococcus.    ♦    ♦    * 

The  organism  is  transferred  from  one  person  to  another  by  direct  contact,  or  by 
the  intermediation  of  a  third  person,  or  through  the  atmosphere.  It  can  not  be  said, 
however,  that  the  disease  is  highly  contagious  in  the  absence  of  surgical  injury,  for 
in  my  early  experience  as  a  hospital  interne  at  the  Pennsylvania  Hospital,  and  later 
as  a  visiting  physician  in  the  Philadelphia  Hospital,  though  it  was  the  custom  to 
keep  the  erysipelas  ca.ses  in  the  ordinary  medical  wards,  I  can  not  recall  a  single 
instance  where  the  disease  was  communicated  to  another  patient  in  the  ward.  It  was 
very  different,  however,  in  the  surgical  wards,  where  the  diseai^e  would  spread  nipidl\ 
from  one  patient  to  another,  showing  the  importance  of  the  open  surface  as  a  condi- 
tion of  the  spread.     The  lying-in  woman  is  very  readily  inoculated,  so  that  no  phy- 
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sioian  shoald  attend  a  case  of  labor  while  attending  one  of  eryeipelafi.  Certain  kinds 
of  wounds,  as  lacerated  woands  and  scalp  wounds,  are  especially  prone  to  erysipelas. 
Clean-cut  wounds  in  other  locations  suffer  less  frequently.  Leech  bites,  the  wounds 
of  the  cupping  scarificator  and  of  the  subcutaneous  syringe,  are  also  favorable  start- 
ing points.  Chronic  inflammatory  processes  and  skin  diseases  may  have  erysipelas 
engrafted  upon  them. 

In  addition  to  the  foregoing  views  of  the  above-mentioned  observer 
it  is  deemed  important  to  note  that  an  accepted  authority  upon  diseases 
of  the  skin,  C.  W.  Allen,  hereinbefore  referred  to  and  quoted,  says: 

The  presence  of  various  skin  diseases,  solutions  of  continuity  of  surface,  as  in  trau- 
matisms, the  existence  of  acute  or  chronic  disease  of  the  throat  and  nose,  lymphatic 
disease,  such  as  seen  in  ele'phantiasis,  all  favor  the  entrance  of  erysipelas-producing 
organisms.  I  have,  for  example,  seen  repeated  attacks  of  facial  erysipelas  in  an  old 
subject  of  chronic  suppurative  disease  of  the  lachrymal  duct.  In  like  manner,  one 
often  observes  the  facial  form  in  those  whose  nasal  mucous  membranes  are  in  a 
pathological  condition,  and  it  is  especially  frequent  where  a  naso-labial  fissure  exists. 

It  has  been  deemed  important  to  thus  set  out  the  findings  of  the 
aforesaid  observers  in  order  that  the  fact  that  although,  as  one  of  them 
states,  '' relapses  and  recurrences  of  ervsipelas  are  prone  to  occur," 
such  recurrent  attacks  are,  nevertheless,  always  acute  attacks,  due  to 
a  fresh  invasion  of  the  specific  germ  of  the  disease  in  question,  either 
at  the  same  or  some  other  point  of  entrance,  although  there  may  be 
no  discoverable  local  lesion,  and  are  never  subacute  manifestations  of  a 
latent  form  of  said  disease,  as  no  such  form  of  the  disease  is  recognized. 

As  to  the  prognosis  of  erysipelas,  Tyson  says: 

The  prognosis,  in  the  vast  majority  of  instances,  is  favorable.  Only  in  the  aged, 
the  intemperate,  and  those  of  broken  health  from  other  causes  does  it  prove  fatal  as 
a  rule.  Complications,  especially  meningitis  and  septic  states,  are  causes  of  death. 
On  the  other  hand,  erysipelas  is  said  to  exert  a  favorable  influence  on  certain  acute 
diseases,  such  as  acute  rheumatism,  choroiditis,  and  even  morbid  growths. 

It  has  even  been  suggested  to  inoculate  erysipelas  for  the  cure  of  such  affections. 

Thus  will  it  be  seen — from  all  the  facts  in  the  case,  as  herein  pre- 
sented— that  it  is  by  no  means  established  that  the  soldier  had  an  attack 
of  facial  erysipelas  in  the  service  or  at  an}^  time  subsequent  to  his  dis- 
charge therefrom,  or  that  any  such  disease  was  a  factor  in  the  causa- 
tion of  his  death;  but  even  if  it  were  shown  that  he  did  have  such  an 
attack  during  his  service,  that  he  did  have  recurrent  attacks  of  said 
disease  at  more  or  leas  frequent  intervals  subsequent  to  his  discharge, 
and  that  his  death  occurred  during  one  of  these  recurring  attacks  and 
was  due  either  wholly  or  in  part  thereto,  it  would,  nevertheless,  by 
reason  of  the  very  nature  of  the  disease  in  question,  as  herein  pointed 
out,  have  to  be  held  that  his  military  service  was  not  responsible  for 
his  death.  It  might  be  contended  with  equal  force  of  argument  that 
the  death  of  a  soldier  man}'  years  subsequent  to  his  military  service 
from  acute  lobular  pneumonia  was  due  to  such  service,  because  he  had 
had  an  attack  of  a  similar  nature  while  in  the  service  and  had  also  had 
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a  number  of  such  attacks  after  his  discharge  therefrom,  as  "  no  acute 
disease  recurs  with  such  frequency,  there  l>eing  instances  on  record  of 
individuals  who  have  had  ten  or  more  attacks."  (Osier).  'Each  attack 
of  this  disease,  however,  must  be  regarded  ^s  a  fresh  invasion  of  the 
microorganism  or  specific  agent  of  such  disease — the  diploeoccus 
pneumonia  of  Fraenkel.  In  addition  to  being  the  most  frequently 
recurring,  pneumonia  is  also  one  of  the  most  fatal  of  acute  diseases^  a< 
"it  carries  off  one  out  of  every  four  or  five  attacked."  (Osier.) 
And  also  as  to  the  prognosis  of  this  disease,  Tyson  says: 

Pneumonia  is  a  treacherous  and  uncertain  disease  at  any  age.  Young,  robust  men 
of  25,  taken  mildly  ill,  with  every  reasonable  expectation  of  recovery,  sometimee  die 
suddenly  and  unexpectedly.  On  the  other  hand,  while  in  the  old  and  intemperate 
it  is  especially  dangerous,  old  men  and  women  over  70  often  recover  completely. 
The  intemperate  are  less  fortunate,  yet  even  among  them  some  surprising  recoveries 
are  observed.    *    *    * 

The  question  involved  in  this  case  has  been  thus  discussed  at  length 
with  a  view  to  showing  that  although  some  acute  diseases  are  prone 
to  recur,  and  that — in  some  instances — one  attack  may  predispase  to 
another,  it  does  not  follow  that  because  an  individual  may  have  had 
an  attack  of  a  certain  acute  disease,  and  subsequenth^  has  another 
attack  of  the  same  disease,  the  second  attack  was  induced  by,  or  the 
result  of,  the  said  first  attack.  In  other  words,  it  is  futile  to  contend 
that  had  the  individual  not  had  the  first  attack  he  would  have  been 
immune  from  such  disease  thereafter.  The  contentions  set  up  in  the 
pending  appeal  are,  therefore,  held  to  be  untenable. 

Another  point  deemed  worthy  of  note  in  this  case  is  the  fact  that 
the  soldier  himself  never  filed  a  claim  for  pension  under  the  general 
law  on  account  of  any  cause  of  disability  whatsoever,  but  did  file  a 
claim  for  pension  under  the  provisions  of  the  act  of  June  27,  189<>, 
wherein  he  alleged  that  he  was  incapacitated  for  the  performance  of 
manual  labor  by  reason  of  "rheumatism,  chest-disease,  catarrh,  and 
resulting  disease  of  throat,  defective  eyesight,  kidney-disease,  aflTeetion 
of  ears,  and  partial  deafness — contracted  since  the  war."  It  will  be 
observed  that  he  makes  no  mention  of  erysipelas  as  a  cause  of  disa- 
bility, which  would  have  hardly  been  the  case  if  he  had  been  so  often 
and  80  severely  afflicted  with  such  disease  as  his  widow  says  that  he  was. 

In  a  newspaper  clipping  filed  in  the  widow's  claim  herein  consid- 
ered, which  refers  to  her  candidacy  for  a  certain  office  in  a  certain 
organization,  the  statement  is  made  that — 

Mrs.  Keiler  is  the  widow  of  Comrade  W.  L.  Keiler,  Company  B,  Eighth  Maine. 
At  the  battle  of  Gettysburg,  at  the  "Bloody  Angle,**  on  the  third  day,  Comrade 
Keiler  received  a  mortal  wound. 

The  object  of  filing  this  clipping  is  not  apparent,  as  nothing  in  it 
has  any  bearing  whatever  upon  any  question  involved  in  her  said 
claim;  and  the  statement  quoted  is  palpably  error,  as  the  soldier  did 
not  enlist  until  December  12,  1864:,  about  eighteen  months  after  the 
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battle  of  Gettysburg  was  fought.  He  could  not,  therefore,  have  been 
wounded,  either  "mortally"  or  otherwise  at  such  battle.  Further- 
more, as  hereinbefore  stated,  he  did  not  die  until  May  5,  1894. 

Dr.  Mitchell,  whose  testimony  in  the  premises  has  heretofore  been 
referred  to,  made  the  return  of  death  in  this  case.  The  causes  of 
death  assigned  in  such  return  were  "  erj^sipelas,  paral^^sis  of  heart." 

The  soldiers  aforesaid  claim  for  pension  under  the  act  of  June  27, 
1890,  was  allowed  October  13,  1899,  at  the  rate  of  $12  per  month  from 
December  26,  1891,  the  date  of  filing  such  claim,  to  Ma}^  5,  1894,  the 
date  of  his  death,  the  maximum  rate  under  the  said  act,  for  ^'  rheu- 
matism and  disease  of  heart,  lungs,  and  kidneys,"  the  accrued  pension 
having  been  paid  to  his  widow.  He  was  not  examined  under  this 
claim,  either  by  a  board  of  surgeons  or  by  a  single  surgeon — the  said 
approval  having  been  made  and  rate  allowed  upon  the  evidence  tiled 
in  both  his  and  the  widow's  claims,  respectively.  The  only  medical 
evidence,  however,  that  was  filed  in  either  claim  as  to  the  physical 
condition  of  the  soldier  was  the  aforesaid  testimony  of  Dr.  Mitchell. 
This  affiant  said  that,  in  addition  to  a  number  of  other  causes  of  dis- 
ability, the  soldier  had  valvular  disease  of  heart — probably  a  result  of 
the  rheumatism  which  this  affiant  also  says  that  he  had.  And,  in  the 
judgment  of  the  Department,  it  was  probably  this  said  organic  disease  of 
heart,  and  not  paralysis  of  heart  resulting  from  erysipelas,  as  testified 
to  by  Dr.  Mitchell,  that  was  not  only  the  immediate,  but  also  the 
prime  and  only,  cause  of  the  soldier's  death.  At  any  rate,  it  is  not 
shown  that  his  death  was  due  to  his  military  service,  either  in  the 
manner  alleged  or  in  any  other  way  whatsoever.  The  action  appealed 
from  is,  therefore,  affirmed. 


divorce— cohabitation-htjsband  and  wipe-marriage. 
Lettia  Glover  (widow). 

The  evidence  shows  that  the  claimant  applied  for  a  divorce  from  the  soldier  and  a 
]egal  decree  was  subsequently  issued  by  the  Mason  County  circuit  court,  in  the 
State  of  Kentucky,  on  January  13,  1883.  The  evidence  further  shows  that  she 
continued  to  cohabit  and  live  with  the  soldier  as  his  wife,  in  Maysville,  Ky., 
up  to  the  date  of  his  death. 

Held:  That,  aa  she  was  once  legally  divorced,  and  common-law  marriages  are  not 
valid  in  the  State  of  Kentucky,  she  is  not  the  legal  widow  of  the  soldier,  and 
therefore  not  entitled  to  pension  under  the  act  of  June  27,  1890.  See  case  of 
Mary  Munsel  (9  P.  D.,  30). 

Assistant  Secretary  F,  L.  Campbell  to  the  Conimissioiier  of  Pensionn^ 

Sejjtmiher  20,  1902. 

Lettia  Glover,  as  widow  of  William  L.  Glover,  formerly  a  private 
in  Company  A,  Fortieth  Regiment  Kentucky  Volunteer  Infantry,  and 
who  died  October  27,  18S6,  was  pensioned  under  the  act  of  June  27, 
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1890,  from  August  3,  1891,  to  August  4,  1898,  at  which  time  her  pen- 
sion was  discontinued  on  the  ground  that  she  was  divorced  from  the 
said  soldier  in  1883.  On  Jul}'^  l5,  1900,  the  claimant,  through  her 
attorney,  filed  an  appeal,  contending  that  she  never  knew  that  she  was 
divored  and  that  she  lived  with  her  husband  up  to  the  date  of  his  death. 

The  testimony  and  evidence  that  make  up  the  record  in  this  claim 
show  that  on  May  6, 1861,  this  claimant  was  united  in  marriage  to  the 
soldier  at  Aberdeen,  Ohio,  by  Squire  Shelton,  and  that  they  lived 
together  as  man  and  wife  from  the  time  of  their  marriage  up  to  the 
date  of  the  soldier's  death,  rearing  a  family  of  children,  and  during 
the  greater  part  of  their  married  life  resided  at  Maysville,  Mason 
County,  Ky. 

It  further  appears  from  the  record  that  some  time  prior  to  1883, 
because  of  marital  disagreements,  this  claimant  consulted  an  attorney 
with  a  view  of  instituting  divorce  proceedings  against  her  huslmnd. 
The  petition  for  divorce  was  filed,  and  on  January  13,  1883,  a 
decree  of  divorce  was  duly  issued  to  this  claimant  out  of  the  Ma^on 
County  circuit  court.  She  contends  that  she  did  not  know  that  the 
divorce  was  granted,  that  she  never  appeared  in  court  after  she  made 
the  complaint,  and  that  she  and  her  husband  n  ade  up  and  settled  their 
differences  the  same  day.  At  any  rate,  the  evidence  clearly  shows  that 
the  claimant  and  her  husband  continued  to  cohabit  as  man  and  wife, 
and  she  attended  and  nursed  him  in  his  last  illness. 

On  September  23,  1898,  the  claimant  testified  before  a  special  exam- 
iner as  to  her  marriage  to  the  soldier  in  1861,  and  further  stated  that 
she  was  61  years  of  age;  that  she  did  apply  for  a  divorce  in  Mason 
County,  but  was  never  notified  in  regard  to  the  matter  and  was  never 
in  the  court-house  after  filing  her  divorce  suit;  that  she  can  not  remem- 
ber the  name  of  the  attorney  who  filed  her  petition;  that  when  said 
petition  was  filed  she  gave  the  names  of  certain  persons  as  witnesses^, 
but  she  has  no  knowledge  of  any  tt»stimony  having  been  taken  from 
any  of  the  said  persons;  that  she  never  told  her  husband  that  a  divorce 
has  been  granted,  for  the  reason  that  she  never  knew  it. 

Numerous  other  witnesses,  who  were  neighbors  of  the  claimant  and 
reputable*,  worthy  citizens,  testified  before  the  special  examiner  that 
the  claimant  and  her  husband  lived  together  as  man  and  wife,  and  that 
they  never  heard  that  the  claimant  had  ever  been  granted  a  divorce  or 
had  ever  applied  for  one. 

The  special  examiner  stated  that  the  original  witnesses  for  the  claim- 
ant as  to  her  nondivorce  were  persons  of  high  standing  in  Mason 
County,  and  that  they  were  all  astonished  when  they  learned  from  him 
that  the  court  records  showed  that  she  had  obtained  a  divorce  from 
her  husband  in  1883,  and  that,  as  a  matter  of  fact,  a  hundred  affidavits 
could  be  obtained  in  Maysville  as  to  no  divorce  between  the  claimant 
and  the  soldier,  and  that  he  was  unable  to  find  anyone  m  the  town  who 
ever  heard  of  the  divorce  proceedings.  r   nno\e 
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The  examiner  further  certified  that  the  claimant  appeared  to  be  sin- 
cere and  honest  in  her  conviction  that  no  divorce  had  been  granted; 
that  in  an  interview  with  her  attorney  who  secured  the  divorce  he 
stated  that  he  advised  her  that  a  decree  had  been  granted,  and  that 
he  had  no  further  conversation  with  her  in  relation  to  the  matter,  and 
that  he  did  not  receive  a  fee  for  his  services  in  the  case. 

The  claimant  signs  by  mark  and  she  is  evidently  uneducated.  In  a 
moment  of  anger  at  her  husband  she  filed  a  petition  for  divorce,  but 
the  marital  dispute  seems  to  have  been  settled  immediately,  and  she 
continued  to  live  with  her  husband  up  to  the  time  of  his  death.  With 
her  limited  knowledge  of  court  proceedings  and  their  consequences, 
it  is  fair  and  charitable  to  presume  that  her  contention  is  correct — 
that  she  did  not  think  she  was  divorced  from  her  husband. 

From  the  standpoint  of  equity  the  evidence  and  circumstances  con- 
nected with  this  case  would  seem  to  incline  toward  the  claimant;  but^ 
unfortunately  for  her  status  as  a  pension  claimant,  the  divorce  pro- 
ceeding instituted  by  her  was  adjudicated,  and  on  January  13,  1883,  a 
legal  decree  of  divorce  issued  out  of  the  Mason  County  circuit  court, 
and  this  claimant  was  not  the  legal  wife  of  the  soldier  after  the  said 
decree  was  granted.     See  case  of  Mary  Munsell  (9  P.  D.,  ^0). 

The  fact  that  after  the  decree  was  granted  the  claimant  and  the  sol- 
dier lived  and  cohabited  together  as  man  and  wife  is  satisfactorily 
established  by  the  evidencie.  In  many  States  this  might  establish  a 
common  law  marriage,  but  the  claimant  is  again  unfortunate  in  that 
this  condition  does  not  prevail  in  the  State  of  Kentucky,  wherein  she 
and  the  soldier  resided. 

Up  to  July  1, 1852,  the  common  law  on  the  subject  of  marriage  pre- 
vailed in  Kentucky,  wheceby  cohabitatign  and  recognition  as  husband 
and  wife  by  a  free  male  and  female,  regardless  of  color,  who  were  com- 
petent and  able  to  contract,  was  sufficient  to  establish  a  legal  marriage. 

On  the  above-mentioned  date  the  Revised  Statutes  of  Kentucky 
went  into  effect,  which  declared  void  all  marriages  not  solemnized  in 
the  presence  of  an  authorized  person  or  society.  This  has  remained 
the  law  of  Kentucky  ever  since  the  adoption  of  the  Revised  Statutes. 
It  is  therefore  evident  that  such  cohabitation  and  recognition  as  man 
and  wife,  after  the  legal  decree  of  divorce  had  been  granted,  could 
not  legalize  the  union  of  the  claimant  and  the  soldier  as  a  valid  mar- 
riage, however  constant  and  sincere  it  may  have  been. 

There  is  no  allegation  of  fraud  as  to  the  divorce  proceeding  and 
no  evidence  that  would  ever  lead  to  the  presumption  of  fraud.  The 
court  records,  duly  certified  by  the  clerk  of  the  Mason  County  circuit 
court,  show  that  a  legal  decree  of  divorce  was  issued. 

After  a  careful  consideration  the  Department  is  unable  to  find  a 
legal  reason  for  disturbing  the  action  of  the  Pension  Bureau  in 
discontinuing  this  claimant's  pension.  The  action  appealed  from  is 
accordingly  affirmed.  ^^^^^^^^^  ^^ GoOglc 
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8BRVICE-ENL.I8TMENT-MUSTER-8EOTION  6493,  R.  S.,  ANU  ACT  JXrXE 

S7,  1880. 

Jefferson  M.  Human. 

A  soldier  may  be  pensionable  for  disability  incurred  prior  to  the  date  of  his  muster 
into  the  service  of  the  United  States,  muster  in  not  being  an  essential  to  a  pen- 
sionable status.     (Section  4693,  R.  S. ) 

The  Department  declines  to  alter  or  modify  the  prevailing  practice  under  the  act  of 
June  27,  1890,  so  far  as  the  dates  of  enlistment  and  muster  in  affect  the  length  of 
service  in  a  claim  under  said  suci. 

Assistant  Secretary/  F,  L.  CamjiheU  to  the  Connnmumer  of  Pensions^ 

Septtuiber  20,  1902. 

Jefferson  M.  Human,  an  alleged  private  in  the  Tennessee  Volunteer 
Infantry  and  Cavaln-,  filed  his  declaration  for  pension  under  the  gen- 
eral law  on  August  4,  1880,  claim  being  rejected  on  July  16,  1887,  on 
the  ground  that  the  alleged  disabilities  existed  prior  to  his  entrance 
into  the  United  .States  service.  It  was  again  rejected  on  Maj^  3, 189.5, 
on  the  ground  that  claimant  was  not  captured  while  in  line  of  duty, 
and  therefore  not  entitled  to  a  pension  by  reason  of  a  disability  i-on- 
tracted  while  a  prisoner  of  war.  An  appeal  was  tiled  on  April  24, 1S^\K 
the  same  was  considered  by  the  Department  in  an  opinion  promulgated 
on  October  80, 11)01,  said  opinion  holding  that  the  claimant  enlisted  on 
September  7.  1802,  was  discharged  on  July  12,  1S65,  wa.s  captureti 
some  three  days  after  enlistment,  and  that,  having  been  in  the  service 
from  and  after  Septeml)er  7,  1862,  he  was  entitled  to  pension  for  any 
disability  incurred  between  said  last-mentioned  date  and  the  date  of 
his  discharge,  provided  other  material  facts  were  shown.  After  this 
opinion  was  promulgated  it  was  forwarded  by  your  predecessor  to  the 
War  Department  for  another  report  in  the  case,  and  with  the  purpose 
of  obtaining  the  view  of  the  said  Department  upon  the  question  as  to 
when  a  soldier's  service  connnences,  that  is:  Does  it  commence  at  the 
ddte  of  enlistment  or  of  muster  in  \  The  papers  in  the  case  have  been 
again  returned  to  this  Department  with  a  letter  under  date  of  Decem- 
ber 26,  11K)1,  said  letter  being  at  considerable  length  and  containing  a 
later  report  of  the  War  Department,  together  with  ceitain  other  mat- 
ter embodying  a  construction  of  section  1219,  Revised  Statutes,  as  set 
forth  by  the  Judgc-Advocate-General,  the  Secretary  of  War,  the 
Attorney-General,  and  the  Comptroller  of  the  Treasury.  The  con- 
clusion of  the  War  Department  relative  to  the  status  of  Human  is  as 
follows:  That  Human,  prior  to  his  muster  in — 

waH  a  civilian  who  was  awaiting:  acceptance  by  the  Government  of  his  proposal 
to'ent^jr  the  military  service  of  the  I'nited  States, 

elaborate  reasons  being  given  for  the  conclusion  that  no  soldier's  term 
of  service  commences  until  he  is  mustered  in.     The  letter  of  December 
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26,  1901,  mises  several  issues,  which,  in  the  interest  of  brevity,  may 
be  stated  as  follows: 

First.  When  does  a  soldier's  service  commence  in  so  far  as  his  pen- 
sionable status  is  concerned  ? 

Second.  Is  it  the  purpose  of  the  Department  to  hold,  in  the  present 
case,  that  claimant  was  in  line  of  duty  when  captured,  and  during  the 
imprisonment  resulting  from  such  capture? 

Said  letter  also  requests  answers  to  the  following  interrogatories,  viz: 

1.  Whether  a  soldier  in  pensionable  for  disabilities  incurred  prior  to  date  of  muster 
into  the  service  of  the  United  States. 

2.  Whether  in  computing  the  length  of  service  of  a  soldier  in  claims  under  act  of 
June  27,  1890,  the  time  between  date  of  enrollment  and  date  of  muster  in  shall  be 
included. 

In  order  for  a  proper  understanding  of  the  points  at  issue  the  fol- 
lowing quotations  are  made  from  the  reports  furnished  by  "the  War 
Department: 

The  records  of  this  office  show  that  the  within  named  Jefferson  M.  Human,  Com- 
panies F  and  A,  Fourth  Tennessee  Cavalry,  was  enrolled  September  7,  1862.  The 
Auditor  for  the  War  Department  reports  under  recent  date  that  this  soldier  was  first 
paid  from  enlistment  September  7, 1862,  to  June  30, 1863,  while  a  member  of  Company 
A,  Fourth  Tennessee  Volunteer  Cavalry.  The  record  of  this  man's  enlistment  being 
uniform,  clear,  and  positive,  and  having  been  accepted,  at  the  time  of  his  muster  in, 
by  a  sworn  and  duly  authorized  officer,  it  can  not  now  be  amended  upon  the  unoffi- 
cial testimony  submitted. 

The  record  further  shows: 

Jefferson  Human,  private,  Company  F,  Fourth  Tennessee  Cavalry,  was  captured 
on  or  about  September  10,  1862;  escaped  from  Salisbury,  N.  C,  on  or  about  January 
15, 1863,  and  joined  his  command  about  June  1, 1863.  He  was  enrolled  in  company 
F,  Fourth  Tennessee  Cavalry,  September  7,  1862,  and  mustered  in  with  company 
June  30,  1863. 

The  record  further  shows  Human  as — 

Discharged  July  12, 1865. 

The  main  issue  in  this  case  is  as  to  the  date  of  commencement  of 
sen^i'ce  for  pensionable  purposes. 

Section  4693,  Revised  Statutes,  grants  a  pension  to — 

Any  enlisted  man,  however  employed,  in  the  military  or  naval  service  of  the 
United  Statei?,    *    *    *    whether  regularly  mustered  or  not, 

who  contmcts  a  disability  while  in  the  line  of  duty  in  said  service. 
Under  this  section  muster  in  is  not  an  essential,  and  the  date  of  the 
muster  in  of  Human  is,  therefore,  wholly  immaterial  for  the  time  being. 
The  question  is,  Was  he  in  the  service?  And  if  the  record  of  the 
War  Department  shows  him  to  have  been  in  the  seiTice,  the  next 
query  is,  When  did  such  service  commence  ? 

(It  is  again  observed  that  the  record  shows  him  as  enlisted  on  Sep- 
tember 7, 1862,  mustered  in  June  30, 1863,  and  discharged  on  July  12, 
1865.) 
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That  enlistment  is  a  contract  is  not  to  be  doubted;  it  has  been  so 
repeatedly  held  by  the  Supreme  Court  of  the  United  States.  When 
one  has  enlisted,  his  status  undergoes  a  complete  change  and  a  citizen 
becomes  a  soldier.  (In  re.  Grimley,  137  U.  8.,  152.)  Enlistment  and 
enrollment  are  practically  synonymous  terms',  so  far  as  the  issue  under 
consideration  is  concerned,  and  when  a  man  enlists  he  tenders  his  serriee^i 
as  a  soldier  in  compliance  with  invitations  and  inducements  held  out  by 
the  Government.  His  proffered  service  is  accepted  by  the  Government 
conditionally  (1  Winthrop  on  Mil.  Law,  761-775),  the  case  being  sim- 
ply'one  of  a  conditional  contract  between  an  employer  and  a  would-be 
employee,  in  which  the  employer  accepts  the  offered  service  for  the 
time  being — putting  off  the  formality  of  ratifying  the  contract  until 
a  future  time — conditioned  upon  certain  things  which  must  be  shown 
to  exist  on  the  part  of  the  would-be  employee.  If  the  emploj^er. 
after  being  satisfied  that  those  certain  things  do  exist,  ratifies  the  con- 
tract, it  is  binding  from  the  date  on  which  the  employer  conditionally 
accepted  the  offered  service.  If,  in  the  case  of  a  soldier,  he  is  pjiid 
from  the  date  of  enlistment,  such  fact  is  not  per  se  conclusive  that  hi> 
contract  with  the  Government  commenced  on  the  date  of  his  enlist- 
ment; yet  such  fact  is  very  strong  evidence  that  the  date  of  his  con- 
tract is  identical  with  the  date  of  his  enlistment. 

So  far  as  discoverable  after  careful  search,  it  is  believed  that.,  for 
pensionable  purposes,  the  Commencement  of  service  has  been  held  to 
be  that  of  the  date  of  enlistment,  in  general  and  ordinary  cases,  for 
the  past  twenty  years.  It  is  possible  that  the  Department  has,  in 
some  of  its  opinions,  used  language  that  might  convey  the  contrary 
idea;  but  it  is  believed,  after  very  careful  investigation  and  mature 
deliberation,  that  such  cases  are  rare  and  exceptionable  and  against 
the  settled  opinion  of  this  Department. 

The  War  Department,  from  its  standpoint,  does  not  admit  that  a 
soldier  is  in  the  military  service  of  the  United  States  prior  to  the  date 
of  his  muster  in;  and  said  conclusion  may  be  correct  from  the  point 
of  view  of  the  said  Department.  It  is  not  for  this  Department  to  dis- 
pute it;  but  such  view  ought  not  to  bind  this  Department  in  the  mat- 
ter where  a  soldier  claims  pension,  for  the  very  cogent  reason  that  a 
soldier's  pensionable  status  is  described  by  acts  of  Congress,  the  con- 
struction and  application  of  which  are  vested  by  law  only  in  the  Sec- 
retary of  the  Interior.  The  status  of  a  soldier  as  affecting  questions 
in  other  departments  is  an  entirely  different  matter  from  that  of  his 
pensionable  status  before  the  Department  of  the  Interior;  and  the 
very  law  itself  (section  4693,  R.  S.)  forbids  to  this  Department  such 
a  conclusion  as  is  arrived  at  by  the  War  Department  from  its  stand- 
point. It  ought  not  to  need  any  extended  discussion  to  demonsti*ate 
it  to  be  not  only  the  province,  but  the  duty  of  each  executive  depart- 
ment to,  itself,  interpret  the  laws  governing  its  own  administration. 
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more  especially  when  such  laws  are  upon  matters  peculiarl}'  in  the 
province  of  each;  and  that  the  construction  of  the  statutes  b}'  one 
department  is  not  binding  upon  another  department;  a  fortiori,  when 
the  law  so  construed  has  nothing  whatever  to  do  or  in  common  with 
the  question  at  issue  and  the  principles  involved  before  the  other 
departments.  (See opinions  of  Attorne^^s-General;  5  Op.,  390;  YOp., 
700:  9  Op.,  36;  11  Op.,  470.     See  also  7  L.  D.,  700.) 

A  lawful  administration  of  the  pension  laws  is  impossible  without  p 
knowledge  of  certain  facts,  many  of  them  being  of  record,  and  of 
record  onl}^  in  the  archives  of  the  War  Department.  It  is  to  the  last- 
named  depositary  that  this  Department  must  look  for  a  transcript  of 
its  records  of  facts,  the  same  as  do  the  other  bi-anches  of  the  executive 
in  matters  pertaining  to  them.  It  is,  however,  for  the  Department  of 
the  Interior,  in  matters  relating  to  pension,  to  draw  its  own  conclu- 
sions from  such  facts.  Such  must  be  true  from  the  very  necessities 
of  the  case  and  under  the  law.  Any  opinion  of  the  head  of  an  execu- 
tive department,  so  far  as  it  may — collaterally  even — have  to  do  with 
the  question  before  this  Department,  is  entitled  to  and  is  given  great 
weight.  Nevertheless,  when  this  Department  has  the  facts  before  it 
in  a  pension  claim  it  must,  under  the*  law,  reach  its  own  conclusions. 
It  can  not  shift  the  burden  or  divide  the  responsibility  by  accepting, 
against  its  own  judgment  and  conscience,  the  conclusion  of  another 
department  upon  a  question  wholly  incumbent  upon  this  Department 
to  decide.     (See  opinion  in  the  case  of  David  H.  Dyer,  9  P.  D.,  87.) 

The  question  as  to  the  necessity  of  muster  has  been  frequently  dis- 
cussed by  this  Department,  notably  and  exhaustively  in  the  cases  of 
Eandolph  M.  Manley  (5  P.  D.,  295,  and  20  Atty.  Genl.  Op.,  322)  and 
Daniel  B.  Tyler  (12  P  D.,  385),  it  being  conclusivel}'  demonstrated  in 
both  of  said  opinions  that  muster  in  in  claims  arising  under  the  pen- 
sion laws  is  not,  necessarily,  a  question  affecting  the  i)ensionable  status 
of  a  soldier.  Section  4693,  R.  S.,  expressly  excludes  it,  and  the  prin- 
ciples laid  down  in  said  opinions  upon  this  matter  will  not  be  departed 
from. 

The  Department  is  aware  that,  under  the  miles  and  regulations  of 
the  War  Department,  the  status  of  a  soldier  in  the  volunteer  service 
and  that  of  one  in  the  Regular  Army  is  not  the  same  at  enlistment. 
It  is  not  unmindful  that,  in  the  case  of  volunteer  troops,  a  muster  into 
the  United  States  service  is  deemed  necessary  by  the  War  Department 
to  transfer,  so  to  speak,  such  troops  from  the  State  service  into  the 
service  of  the  United  States.  These  facts,  however,  do  not  concern 
the  present  issue,  which  is  one  of  pensionable  status,  for  section  4698, 
K.  S.,  is  a  statute  of  general  application  in  pension  cases  and  includes, 
by  its  express  terms,  '*any  enlisted  man,  however  employed,  in  the 
military  or  naval  service  of  the  United  States." 

The  opinion  in  the  case  of  George  W.  Hill  (7  P.  D.,  235),  has  been 
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cited  as  holding  that  this  Department  would  be  bound  by  the  conclu- 
sions of  the  War  Department  as  to  the  length  of  service  of  a  soldier. 
A  careful  review  of  said  opinion  demonsti*ates  that  it  does  appear  to 
so  hold,  but  a  thorough  investigation  shows  that  such  a  conclusion 
was  reached  by  reason  of  a  misapplication  of  a  rule  of  the  Supreme 
Court  of  the  United  States,  laid  down  in  the  opinion  in  the  case  of 
United  States  v.  Johnson  (124  U.  S.,  253).  As  a  matter  of  fact,  ^id 
rule  has  no  application  whatever  to  the  issue  in  the  Hill  case,  and  a 
reference  to  the  cited  opinion  of  the  United  States  Supreme  Court 
makes  the  truth  of  this  statement  clearly  apparent  without  discussion. 
Under  such  circumstances  the  holding  referred  to  in  the  Hill  case, 
supra,  is  hereby  expressly  overruled. 

An  attempt  has  been  made  to  show,  notwithstanding  the  record  in 
this  case,  that  Human  did  not  enlist  on  September  7,  1862,  and  the 
War  Department  has  been  asked  to  amend  its  record  in  view  of  cer- 
tain facts  elicited  at  a  special  examination,  but  said  Department  has 
refused  to  amend  its  record,  and  holds  September  7,  1862,  as  the  date 
of  Human's  enlistment. 

The  record  showing  that  claimant  enlisted  on  said  last-mentioned 
date,  and  the  record  not  having  been  impeached,  this  Department 
accepts  the  record  date  of  his  enlistment,  and  it  therefore  follows  that 
Human  was  in  line  of  duty  when  capt\ired,  some  three  days  afterwards, 
while  going  with  other  comrades  to  the  rendezvous. 

The  Department  finds  as  a  fact  that  Jefferson  M.  Human  enlisted 
on  September  7, 1862;  was  captured  on  September  10, 1862;  was  mas- 
tered in  on  June  30,  1»863,  and  was  discharged  on  July  12,  1865.  It 
also  finds  as  a  fact,  basing  its  finding  upon  the  record,  that  Human  was 
m  line  of  duty  when  captured. 

It  finds  as  a  matter  of  law  that  the  military  service  of  Human  com- 
menced on  the  date  of  his  enlistment,  viz,  September  7,  1862. 

In  answer  to  the  interrogatories  propounded,  the  Department  replies: 

1.  A  soldier  may  be  pensionable  for  disability  incurred  prior  to  the 
date  of  his  muster  into  the  service  of  the  United  States,  the  question 
always  being,  Was  he  in  the  service  and  line  of  duty  when  the  disa- 
bility was  incurred? 

2.  The. Department  declines  to  alter  or  modify  the  practice  which 
has  been  uniformly  followed  since  the  passage  of  the  act  of  June  27, 
1890,  so  far  as  the  dates  of  enlistment  and  muster  in  affect  the  length 
of  service  in  a  claim  under  said  act.  See  cases  of  William  N.  Veach 
(12  P.  D.,  273);  John  S.  Robinson  (11  P.  D.,  390);  John  Trout  (11 
P.  D.,  435);  Nancy  Kathon  (9  P.  D.,  162);  George  W.  Fleck  (7  P.  D., 
343),  and  William  N.  Davis  (7  P.  D.,  333). 

The  departmental  opinion  promulgated  in  this  case  on  October  3<^,. 
1901,  is  adhered  to,  the  action  therein  appealed  from  being  reversed. 
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marriage  and  divorce-prior  marriage-impediment. 
Alice  Franklin  and  Ellen  Franklin  (claimants  as  widows). 

Claimant  Alice  married  the  within-named  soldier  in  1863,  and  he  deserted  her  about 

the  year  1868.    She  subsequently  attempted  to  contract  two  other  marriages, 

and  the  soldier  died,  after  said  attempts,  in  the  year  1894. 
Held:  Claimant's  subsequent  marriages  were  void  ab  initio  for  the  reason  that  she 

had  a  living  and  undivorced  husband  at  the  dates  on  which  she  attempted  to 

contract  said  marriages.    She  is  now  the  widow  of  soldier. 
Claimant  Ellen  married  soldier  in  the  year  1869,  and  he  died  in  the  year  1894. 

Soldier  at  the  date  of  his  marriage  with  claimant  had  a  living  undivorced  wife, 

and  said  wife  is  now  living. 
Held:  Claimant  is  not  the  widow  of  the  soldier  in  question. 

Assistant  SecretaiV/  F,  L,  Campbell  to  the  Commissionei*  of  Pensions^ 

Septembei^  20,  1902. 

Alice,  as  alleged  widow  of  John  W.  Franklin,  formerly  a  private  in 
Company  H,  One  hundred  and  eighty-second  Ohio  Volunteer  Infantry, 
filed  her  application  under  the  act  of  June  27,  1890,  on  November  22, 
1898,  claim  being  rejected  on  October  2,  1900,  in  the  following  lan- 
guage, viz: 

Rejected  on  ground  that  claimant  was  not  the  widow  of  the  soldier  at  the  time  of 
his  death  in  1894,  her  divorce  from  Stephen  Day,  in  1888,  being  presumptive  and 
suflBcient  evidence  that  she  had  ceased  to  be  the  widow  of  the  soldier,  and  had 
become  the  legal  wife  of  said  Day  prior  to  1888. 

Ellen  Franklin,  an  alleged  widow  of  the  same  soldier,  filed  her  appli- 
cation under  said  act  on  May  9,  1896,  claim  being  rejected  on  October 
28,  1898,  in  the  following  language,  viz: 

On  the  ground  that  claimant  is  not  the  legal  widow  of  the  soldier,  he  having  a 
former  wife  living  and  undivorced  at  the  date  of  claimant's  marriage  to  him. 

An  appeal  in  the  claim  of  Alice  was  filed  on  November  5,  1900,  and 
in  that  of  Ellen  on  December  26,  1900. 

Special  examination  was  held  in  this  case,  and  it  appears  that  Alice 
Ramsay  and  John  W.  Franklin  were  married  in  Adams  County,  in  the 
State  of  Ohio,  on  August  4,  1863,  by  Thomas  Shelton,  a  justice  of  the 
peace.  There  is  no  record  that  a  license  was  ever  issued,  but  the  par- 
ties in  interest  lived  and  cohabited  f  gether  as  man  and  i^ife  until 
probably  1868,  when  the  soldier  deserted  claimant  and  went  down  the 
Mississippi  River  into  Kentucky.  Two  children  were  the  fruit  of  this 
union,  and  claimant,  Alice,  admits  that  there  was  never  any  divorce 
between  herself  and  Franklin.  This  affiant  states  that  after  Franklin's 
desertion,  probably  eighteen  months  thereafter,  she  married  one  Jona- 
than Hyde,  in  the  State  of  Kentucky,  and  lived  with  him  until  his  death 
in  1876.  In  1880  she  removed  to  Brown  County,  Ohio,  and  there 
married  one  Stephen  Day,  living  with  him  until  the  year  1888,  when, 
so  she  states,  Day  obtained  a  divorce  from  her  in  the  State  of  Ken- 
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tucky.  Since  she  gave  this  testimony  she  has  denied  that  any  dirorce 
was  ever  obtained  between  herself  and  Day,  and  said  Day  is  now 
living. 

On  October  6,  1869,  Franklin,  who  was  then  living  in  Kentucky, 
married  one  Ellen  by  ceremony,  and  they  appear  to  have  continued 
to  live  together  as  man  and  wife  until  his  death,  on  April  16, 18^4. 
It  appears,  by  the  testimony  of  this  claimant,  Ellen,  that  the  soldier 
informed  her  he  had  parted  from  his  wife,  Alice,  for  the  reason  that 
their  marriage  was  illegal,  having  been  performed  by  the  justice  of 
the  peace  without  a  license.  Soldier  also  told  claimant  that  he  had 
proposed  to  get  a  divorce  from  Alice,  but  that  a  lawyer,  name 
unknown, advised  him  that  a  divorce  was  not  necessary,  because  of  the 
illegality  of  the  marriage.  This  claimant,  Ellen,  appears  to  have  been 
fully  cognizant  of  all  the  facts  concerning  soldier's  marriage  with 
Alice,  and  it  is  extremely  probable,  upon  a  careful  review  of  the  evi- 
dence, that  said  Alice  was  cognizant  of  the  fact  that  her  former  hus- 
band had  remarried;  but  at  this  point  it  is  well  to  obsen^e  that  her 
attempted  marriage  with  Hyde  was  probably  consummated  a  year 
before  her  former  husband  married  Ellen. 

The  above  ai-e  all  the  necessary  facts,  as  shown  by  the  evidence. 
They  appear  to  be  uncomplicated,  and  the  law  applicable  thereto  i;* 
exceedingly  simple.  The  soldier  and  Alice  Ramsay  were  married  in 
1863,  and  lived  together  as  man  and  wife  until  1868.  In  said  Ijust- 
mentioned  year  the  soldier  deserted  his  wife,  and  within  one  year  the 
said  wife,  in  detiance  of  the  law,  married  another  man.  The  soldier,  also 
in  defiance  of  the  law,  married  Ellen  not  long  after,  and  it  is  clearly 
evident  that  both  of  the  said  second  marriages  were  illegal  and  void 
ab  initio,  for  the  reason  that  the  soldier  and  Alice  had  never  been 
divorced.  The  fact  that  a  marriage  license  was  not  obtained,  if  such  a 
statement  is  true,  does  not  mitigate  in  favor  of  either  of  the  parties. 
The  marriage  without  a  license  might  have  subjected  the  officer  who 
performed  it  to  punishment,  and  in  some  States  might  subject  the 
interested  parties,  also,  to  punishment,  but  it  would  not  make  the 
marriage  invalid.     (Stewart  on  M.  &  D.,  sec.  97.) 

The  subsequent  marriage  of  Alice  does  not  alter  the  law,  and  if, 
when  she  consummated  such  marriage,  she  had  a  living  and  undivorced 
husband,  this  marriage  was  also  void. 

Ellen,  one  of  the  claimants  herein,  can  not  hold  herself  outside  the 
law  because  the  soldier  told  her  that  his  marriage  with  Alice  was 
illegal.     The  law  is  the  same  no  matter  what  he  told  her. 

The  claimant,  Ellen,  has  no  title  as  the  widow  of  the  soldier,  and  it 
is  plainly  evident,  under  the  law  applied  to  the  facts,  that  Alice,  dur- 
ing the  lifetime  of  the  soldier,  did  not  cease  to  be  his  lawful  wife. 

This  opinion,  declaring  as  it  does  that  Alice  is  the  widow  of  the  sol- 
dier, does  not  bestow  a  pensionable  status  upon  the  last-named  indi- 
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vidual.  Her  conduct  in  attempting  to  remarry  in  probably  less  than 
a  year  after  the  soldier  deserted  her,  was  in  the  teeth  of  the  law,  and 
so  was  her  subsequent  attempt  at  another  marriage.  Another  question 
is  now  involved  which  should  be  disposed  of  in  the  readjudication  of 
the  claim  of  Alice,  but  which  will  not  be  now  further  discussed *by  the 
Department. 

la  view  of  what  has  been  said,  the  rejection  of  the  claim  of  Ellen 
is  sustained,  and  the  rejection  of  the  claim  of  Alice,  according  to  the 
terms  set  forth  on  the  face  brief,  is  held  to  be  error,  and  is  reversed. 


division  of  pensi035^,  act  of  march  8,  1800-sbpailation. 
Elizabeth  Ann  Coats  v.  Andrew  Coats. 

1.  The  evidence  in  this  case  fails  to  satisfactorily  show  that  pensioner's  absence  from 

claimant  since  March  3,  1899,  was  in  opposition  to  her  wishes  or  against  her 
consent. 

2.  Separation  by  mutual  consent  does  not  constitute  desertion  (Rothery  r.  Rothery, 

11  P.  D.,  77-377).    Consent  may  be  inferred  from  conduct  (IngeV-soll  v.  Inger- 
soll,  49  Pa.  St.,  249). 

Assistant  Secretainj  F.  L.  Caw/pbell  to  the  Commissioiiei' of  1  ensions^ 
•    September  20,  1902. 

Mrs.  Elizal)eth  Ann  Coats,  alleged  wife  of  Andrew  Coats,  late  cor- 
poral of  Company  E,  Fifth  New  York  Infantry,  and  first  lieutenant, 
Seventh  United  States  Colored  Troops,  and  a  pensioner  at  $6  per 
month  under  certificate  No,  123567,  appealed  July  24,  1902,  from  the 
Bureau  action  of  June  26, 1902,  rejecting  her  claim  filed  February  12, 
1902,  for  division  of  her  alleged  husband's  pension  because  of  deser- 
tion, on  the  ground  that  pensioner  was  divorced  from  claimant  June 
30,  1869,  at  Chicago,  111. 

Claimant  contends  that  this  was  the  first  intimation  she  had  that  pen- 
sioner was  divorced  from  her;  that  she  received  no  notice  of  his  appli- 
cation for  divorce,  and  that  if  any  such  divorce  was  obtained,  it  was 
procured  by  fraud  and  without  notice,  and  is  therefore  void;  that  at 
the  time  said  alleged  divorce  was  obtained  she  was  a  resident  of  Balti- 
more, Md.,  and  that  her  said  husband  was  living  at  Newbern,  N.  C; 
that  about  August,  1867,  he  compelled  her  to  return  to  her  parents  at 
Baltimore,  Md.,  with  the  simple  statement  that  he  did  not  want  her 
any  more,  after  which  he  did  not  communicate  with  her  or  send  her 
any  money,  and  since  which  time  she  had  no  knowledge  of  his  where 
abouts  from  August,  1867,  until  April,  1902. 

Pensioner  contends  that  when  claimant  visited  him  at  Newbern, 
N.  C,  in  1867,  he  was  sick  in  bed,  and  she  left  him  and  returned  to 
her  parents,  where  she  had  always  lived  as  long  as  he  knew  her;  that 
he  remamed  continuously  at  said  Newbern,  where  he  was  stationed 
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and  on  duty  in  the  service  of  the  Government,  until  1871,  four  years 
after  she  left  him,  and  has  ever  since  resided  in  New  York  City,  with 
the  exception  of  four  years  spent  in  Colorado  at  the  Soldiers'  Home; 
that  claimant  must  have  been  fully  aware  of  his  whereabouts,  as  she 
corresponded  with  his  sister,  Mrs.  Baker,  who  lived  in  the  city  of 
New  York  up  to  the  date  of  her  death,  about  1899. 

The  evidence  shows  that  the  parties  were  married  in  Baltimore,  Md., 
June  12,  1862. 

Claimant  testified,  April  15,  1902,  that  pensioner  deserted  her  about 
35  years  ago  and  has  never  contributed  toward  her  support  since  that 
time. 

Pensioner  testified  before  the  special  examiner,  June  20,  1902,  that 
after  their  marriage  he  left  her  with  her  parents  in  Baltimore  and 
returned  to  his  regiment;  that  she  afterwards  visited  him  in  camp: 
that  he  sent  her  money  regularly  up  to  the  time  that  he  was  divorced 
from  her,  June  30,  1869,  although  he  did  not  live  with  her  for  thrt^e 
or  four  years  before  he  obtained  his  divorce;  that  after  that  he  was 
not  bound  to  support  her. 

Claimant  waived  her  right  to  be  piosent  at  the  examination  of  pen- 
sioner, in  person  or  by  attorney,  alleging  lack  of  suflicient  means. 

Pensioner  has  filed  what  purports  to  be  a  copy  of  a  record  of  the 
recorder's  court  of  Cook  County,  111.,  showing  that  an  action  for 
divorce  was  commenced  May  19,  1869,  by  one  Andrew  Coats  v.  Eliza- 
beth A.  Coats,  in  which  a  decree  was  entered  June  30,  1869. 

Without  passing  upon  the  sufficiency  of  this  evidence  to  establish 
the  fact  of  divorce  between  these  parties,  it  is  evident  that  pensioner 
believed  that  he  was  legally  separated  from  her,  and  that  his  failure  to 
cohabit  with  and  support  claimant  subsequent  to  1869  was  based  upon 
his  belief  that  he  was  under  no  legal  liability.  This  negatives  the  idea 
that  he  intended  to  desert  her. 

Assuming  that  claimant's  contention  that  the  cause  of  their  sepai'a- 
tion  was  pensioner's  statement  ''that  he  did  not  want  me  an}'  more/* 
it  would  appear  that  she  acquiesced  in  his  desire  for  a  separation  and 
returned  to  her  parents  without  objection;  that  she  had  made  no  effort 
to  find  her  said  husband,  nor  did  she  in  any  manner  indicate  a  desire 
to  renew  the  marital  relation  with  him  since  1867. 

This  indicates  that  the  separation  was  with  her  consent.  Mere 
separation  is  not  desertion.  Rothery  v,  Rothery  (11  P.  D.,  77-377). 
Consent  may  be  inferred  from  conduct.  Ingersoll  i\  Ingersoll  (49  Pa. 
St.,  249). 

The  burden  of  proof  to  establish  desertion  on  the  part  of  pensioner 
is  upon  claimant. 

The  Department  is  of  the  opinion  that  the  evidence  in  this  case  fails 
to  satisfactorily  show  that  pensioner's  absence  from  claimant  since 
March  3,  1899,  was  in  opposition  to  her  wishes  or  against  her  consent. 

For  these  reasons  the  action  appealed  from  is  affirmedr  -  • 
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REMARRIAGE— DEPENDENT  MOTHERr-ACT  JUNE  27,  1890 

Rebecca  Burton  (mother). 

The  Teinarriage  of  a  dependent  mother  subsequent  to  the  passage  of  the  act  of  June 
27,  1890,  and  prior  to  the  filing  of  her  claim,  under  section  4707,  as  amended  by 
said  act,  does  not  affect  her  pensionable  status,  if  she  is  shown  to  be  dependent 
within  the  meaning  of  the  law. 

Assistant  Secretary  F,  L.  Ca/nipbell  to  the  Comrnmiotier  of  Peiisimis^ 

Septemhei'  25,  1902, 

The  claimant,  Rebecca  Burton,  now  Worden,  is  the  mother  of  Tay- 
lor E.  Burton,  deceased,  who  served  as  a  recruit  in  Company  A,  First 
Battalion,  Sixteenth  United  States  Infantry,  from  August  25,  1866, 
until  his  death,  September  13,  1866.  The  father  of  said  soldier  (claim- 
ant's first  husband)  died  December  13,  1852.  She  afterwards  remar- 
ried and  her  second  husband  died  in  1869.  March  7,  1893,  she  remar- 
ried, and  was  divorced  from  her  third  husband  in  1894.  November  3, 
1S97,  she  filed  a  claim  for  pension  (No.  372752)  as  dependent  mother  of 
said  deceased  soldier.  Her  claim  was  rejected  March  17,  1899,  on  the 
ground  that  she  had  remarried  since  the  death  of  soldier,  and  prior  to 
filing  her  claim,  and  therefore  had  no  title.  Subsequent  to  that  action 
she  made  two  separate  requests  to  have  the  claim  reopened,  but  in 
March,  1900,  it  was  again  rejected  on  the  ground  that  she  had  no  title, 
as  she  remarried  after  the  passage  of  the  act  of  June  27.  1890. 

From  that  action  she  appealed  June  23,  1900,  contending  that  such 
action  was  erroneous. 

The  question  before  the  Department  is,  did  her  remarriage,  subse- 
quent to  the  passage  of  the  act  of  June  27, 1890,  and  prior  to  the  filing 
of  her  claim  thereunder,  debar  her  from  a  pension  ? 

Section  1  of  the  act  of  June  27,  1890,  provides — 
that  in  considering  the  pension  claims  of  dei)endent  parents,  the  fact  of  the  soldier's 
death  by  reason  of  any  wound,  injury,  casualty,  or  disease,  which,  under  the  condi- 
tions and  limitations  of  existing  laws,  would  have  entitled  him  to  an  invalid  pen- 
sion, and  the  fact  that  the  soldier  left  no  widow  or  minor  children,  having  been 
shown  as  required  by  law,  it  shall  Ix)  necessary  only  to  show  by  competent  and  suffi- 
cient evidence  that  such  parent  or  parents  are  without  other  present  means  of  support 
than  their  own  manual  lalx)r  or  the  contributions  of  others  not  legally  bound  for 
their  support. 

In  discussing  the  meaning  of  the  above  section,  in  the  case  of  Eliza- 
beth Darling  (10.  P.  D.,  244),  the  Department  held  that  under  the 
provisions  of  said  section  the  only  facts  necessary  for  the  claimant  to 
prove  in  order  to  secure  a  pension  were: 

(I)  That  her  son  died  by  reason  of  causes  which  would  have  entitled  him  to  an 
invalid  pension;  (2)  that  he  left  no  widow  or  minor  child;  (3)  that  she  was  his 
parent,  and  was  at  the  date  of  tiling  her  application,  after  June  27,  1890,  and  subse- 
quent thereto,  without  other  present  means  of  support  than  lier  manual  labor,  or  the 
contributions  of  others  not  legally  bound  to  her  support; 
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and  it  further  held,  specifically,  that  the  remarriage  of  a  dependent 
mother  prior  to  the  act  of  June  27,  1890,  was  not  a  bar  to  pen.sion 
thereunder. 

In  this  case  the  fact  of  the  claimant's  marriage  subsequent  to  the 
passage  of  the  act  of  June  27,  1890,  and  prior  to  the  filing  of  her 
claim,  q^n  not  affect  her  pensionable  status,  when  it  is  shown  that  she 
is  dependent  within  the  meaning  of  the  law,  with  no  means  of  supix>rt 
other  than  her  manual  labor.  If  remarriage  prior  to  the  a<'t  of  June 
27,  1890,  would  not  debar  her  from  a  pension  (and  it  is  so  decided  in 
the  case  of  Elizabeth  Darling,  supra),  there  is  no  ttMiable  i^ea-son  why 
remarriage  subsequent  to  said  act  and  prior  to  the  filing  of  the  appli- 
cation should  have  such  an  effect,  the  question  being,  Is  shea  depend- 
ent mother  under  said  acts  ?  The  evidence  shows  that  she  remarried 
in  1893  and  was  divorced  from  her  husband  in  1894,  and  that  she  had 
no  means  of  support  at  the  time  of  filing  her  claim.  The  action 
appealed  from  was  erroneous,  and  is  therefore  reversed. 


marriage  and  divorce— act  march  8,  1901. 

Annie  M.  Palmer,  now  I'mberger  (widow). 

It  appearing  from  the  evidence  in  this  case,  and  from  this  appellant's  own  admiapion, 
that  she  was  divorced  from  her  second  husband,  Thomas  E.  Umberger,  uf)on  h\a 
application,  she  has  no  title  whatever,  under  the  provisions  of  the  act  of  March 
3,  1901,  to  restoration  of  the  jiennion  she  formerly  received  as  the  widow  of  the 
deceasecl  soldier,  David  D.  Palmer. 

Assistant  Seoretary  F.  Z.  Campbell  to  the  Commissioner  of  Pension Jt^ 

September  26,  1902. 

Annie  M.  Umberger,  formerly  Palmer,  filed  in  the  Pension  Bureau 
on  June  24,  1901,  an  application  under  the  provisions  of  the  act  of 
March  3, 1901,  for  restoration  of  the  pension  she  had  formerly  received 
as  widow  of  David  D.  Palmer,  late  a  sergeant  in  Company  A,  Four- 
teenth Iowa  Volunteer  Infantry. 

This  application  was  rejected  on  August  2,  1901,  upon  the  ground 
that  she  had  no  title  to  restoration  of  said  pension  under  the  provisions 
of  said  act,  for  the  reason  that  she  had  not  been  divorced  from  her 
second  husband,  Thomas  E.  Umberger,  upon  her  own  application,  and 
by  reason  of  his  fault  and  misconduct,  but  that  said  second  husl>and 
had  procured  a  divorce  from  her  upon  his  application. 

From  this  action  of  rejection  the  present  appeal  was  taken  on  Sep- 
tem))er  13,  1901. 

The  provisions  of  the  act  of  March  3,  1901,  under  which  this  appli- 
cation for  restoration  of  widow's  pension  is  made,  read  as  follows: 

That  any  widow  who  was  the  lawful  wife  of  any  officer  or  enlisted  man  in  the 
Army,  Navy,  or  Marine  Corps  of  the  United  States,  during  the  i)eriod  of  his  service 
in  any  war,  and  whone  name  was  placed  or  shall  hereafter  be  placed  on  the  pension 
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roll  Ifecause  of  her  husband's  death  as  the  result  of  wound  or  injury  received  or  dis- 
ease contracted  in  such  military  or  naval  service,  and  whose  name  has  been  or  shall 
hereafter  be  dropped  from  said  pension  roll  by  reason  of  her  marriage  to  another 
person  who  has  since  died  or  shall  hereafter  die,  or  from  whom  she  has  been  here- 
tofore or  shall  be  hereafter  divorced,  upon  her  own  application  and  without  fault  on 
her  part,  and  if  she  is  without  means  of  support  other  than  her  daily  labor,  as  defined 
by  the  acts  of  June  twenty-seventh,  eighteen  hundred  and  ninety,  and  May  ninth, 
nineteen  hundred,  shall  be  entitled  to  have  her  name  again  placed  on  the  pension 
roll  at  the  rate  now  provided  for  widows  by  the  acts  of  July  fourteenth,  eighteen 
hundred  and  sixty-two,  March  third,  eighteen  hundred  and  seventy-three,  and 
March  nineteenth,  eighteen  hundred  and  eighty-six,  such  pension  to  commence  from 
the  date  of  the  filing  of  her  application  in  the  Pension  Bureau  after  the  approval  of 
this  act. 

It  not  only  appears  by  a  certified  transcript  of  the  decree  of  divorce 
dissolving  the  marriage  of  this  appellant  to  her  second  husband, 
Thomas  E.  Umberger,  that  said  divorce  was  obtained  upon  the  appli- 
cation of  said  Umberger,  and  was  granted  to  him  by  the  court,  but 
this  fact  is  admitted  by  the  appellant  in  the  present  appeal. 

It  is  therefore  apparent  from  the  foregoing  provisions  of  the  act  of 
March  3,  1901,  that  she  has  no  title  whatever  to  restoration  there- 
under of  the  pension  that  she  formerly  received  as  the  widow  of  the 
deceased  soldier,  David  D.  Palmer. 

The  rejection  of  appellant's  application  for  restoration  of  her  former 
pension  was,  consequentlj%  manifestly  without  error,  and  is  affirmed 
accordingly. 


minor's  pension-age— act  june  «7,  1800. 
George  W.  Robinson  (minor). 

It  appearing  that  this  appellant  was  over  the  age  of  16  years  at  the  date  of  the  soldier's 
death,  he  has  no  title  whatever  to  pension  under  the  provisions  of  the  third  sec- 
tion of  the  act  of  June  27,  1890. 

Assistant  Secretary  F,  Z.  Camphtll  to  the  ComituHHiom^r  of  Peiision^^ 

September  m,  1902. 

George  W.  Robinson  filed  in  the  Pension  Bureau  on  October  22^ 
1900,  an  application  for  pension  under  the  provisions  of  the  third  sec- 
tion of  the  act  of  June  27,  1890,  as  a  minor  child  of  Nicholas  W.  Rob- 
inson, formerly  a  private  in  Company  C,  Twenty-fifth  Indiana  Volun- 
teer Infantry,  which  was  rejected  on  January  21,  1901,  upon  the 
ground  that  said  claimant  was  shown  to  have  been  over  the  age  of 
16  at  the  date  of  the  soldier's  death,  and  had  no  title  to  pension  as  a 
minor  child  under  said  section. 

From  this  action  the  present  appeal  was  taken  on  Febi-uary  28, 1901. 

It  appears  from  the  papers  in  this  case  that  the  soldier  died  on  Sep- 
tember 12,  1894,  and  that  Mary  Ann  Robinson,  the  mother  of  this 
appellant,  was  pensioned  a.s  his  widow  from  said  date  and  was  last  paid 
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said  pension  to  November  4,  1900.  It  furthermore  appears,  and  is  so 
stated  by  this  appellant,  that  he  was  born  on  July  10,  1865.  He  was 
therefore  long  past  the  age  of  16  years  at  the  date  of  the  soldier's 
death  in  1894,  and  could  have  no  title  to  pension  under  the  provisions 
of  the  third  section  of  the  act  of  June  27,  1890,  in  any  event,  even 
though  it  did  not  appear  that  the  soldier's  widow  had  survived  hiui 
and  had  been  allowed  a  pension  in  her  own  right.  It  is  alleged  by  the 
appellant  that  his  mother,  widow  of  the  soldier,  is  dead,  but  the  date 
of  her  death  is  not  given,  and  no  proof  whatever  of  the  fact  of  her 
death  has  been  produced.  It  is  contended  by  the  appellant  that  he  is 
permanently  helpless  from  paralysis  and  has  been  so  .'rom  infanc3% 
and  is  entitled  under  the  proviso  to  the  third  section  of  the  act  of  June 
27,  1890,  to  su(rceed  to  the  pension  upon  the  death  of  his  mother,  sol- 
dier's widow,  notwithstanding  the  fact  that  he  was  over  the  age  of  16 
years  when  his  father  died. 

This  contention  is  wholly  untenable,  and  has  no  foundation  what- 
ever to  rest  upon  in  the  provisions  of  the  law.  The  proviso  to  the 
third  section  of  the  act  of  June  27,  1890,  provides  for  the  continuance 
or  renewal  of  a  pension  that  has  been  allowed  to,  or  on  account  of,  the 
child  of  the  soldier  under  16  years  of  age  who  is  shown  to  be  insane, 
idiotic,  or  otherwise  permanently  helpless,  but  no  provision  whatever 
is  made  therein  or  elsewhere  in  the  pension  laws  for  the  allowance 
of  pension  to  the  child  of  the  soldier,  under  any  circumstances,  who 
was  over  16  years  of  age  at  the  date  of  his  father's  death. 

The  rejection  of  this  application  for  minor's  pension  was  therefore 
clearly  without  error,  and  is  affirmed  accordingly. 


minors— evidence— proof  of  age-approximate  age. 

Caroline  Mills  (widow.) 

Minors'  pension  havinj?  Injen  withheld  on  account  of  claimant's  inability  to  prove  the 
exact  dates  of  birth,  a  special  examination  is  ordered  to  obtain,  if  possible,  suffi- 
cient datii  from  which  to  approximate  said  dates. 

A  minor's  pension  should  not  be  withheld  because  the  exact  date  of  birth  can  not  be 
shown;  it  is  sufficient  for  all  purposes,  if  the  date  can  be  approximated  with 
sufficient  certainty  so  that  the  Government  does  not  pay  beyond  the  period  of 
pensionable  minority. 

Aasistimt  Secretary  F.  L,  Campbell  to  the  Cmnmimumer  of  Pension%^ 

Aufjmt  15,  Km. 

Caroline,  a.s  widow  of  Lewis  Mills,  formerly  a  private  in  Company 
D,  Fifty-eighth  United  States  Colored  Volunteer  Infantry,  was  granted 
a  pension,  under  the  act  of  June  27,  1890,  on  February  1,  1897,  appli- 
cation having  been  tiled  November  28,  1895,  but  payment  on* account 
of  any  children  was  withheld  because  of  claimant's  inability  to  prove 
the  dates  of  their  birth.  /  An  appeal  was  filed  May  5,  I^ooqIp 
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This  claimant  asserts  that  she  ^vas  married  to  the  soldier  in  1868^ 
nine  children  having  been  born  to  them,  four  of  said  children  being 
under  16  years  of  age  at  the  date  of  the  filing  of  the  application. 
Special  examination  was  held,  and  she  stated  that  Lucinda  was  born 
November  12,  1884;  Lewis,  February  3,  1886;  Thomas,  August  10, 
1888,  and  Carrie,  March  12,  1890.  These  dates  were  taken  from  a 
memorandum  book,  which  was  copied  from  a  piece  of  paper  which 
had  become  soiled  and  torn.  Claimant  asserts  that  when  the  original 
data  was  made  on  the  piece  of  paper  she  had  a  better  memory  than 
she  has  now,  but  cross-examination  brought  out  the  fact  that  the 
original  data  was  made  after  she  filed  her  claim  for  pension.  It  is 
plainly  evident,  and  claimant  admits,  that  she  could  not  at  the  time 
recall  even  the  years  in  which  her  children  were  born,  save  she  was 
pdsitive  that  Carrie  was  born  in  March,  1890. 

This  claim  was  verj'  superficially  examined,  and  the  special  examiner 
seems  to  have  wholly  failed  in  his  endeavor,  if  in  fact  he  made  any,  to 
approximate  the  dates  of  the  birth  of  the  children  at  issue.  It  is  not 
enough  that  the  dates  of  the  births  of  children  can  not  be  exactly 
shown,  for  it  is  the  expressed  opinion  of  this  Department  that,  pro- 
vided a  child's  age  can  be  fairly  approximated,  and  that  at  a  date  when 
it  is  plainly  evidence  that  the  Government  can  not  be  the  loser,  such  an 
approximate  date  may  be  accepted  in  pension  matteijs.  See  the  opin- 
ion in  the  case  of  Minors  of  James  Height  (8  P.  D.,  469). 

This  claimant  filed  her  application  in  1895,  and  asserted  the  birth  of 
the  oldest  child  interested  as  November  12,  1884.  The  special  exami- 
nation was  held  in  January,  1897,  and  had  this  case  been  properly 
investigated  it  would  have  been  a  comparatively  easy  matter,  at  the 
time,  to  discover  within  a  year  or  two  the  date  of  the  birth  of  said 
eldest  child.  As  the  matter  now  stands,  Lucinda  is  supposed  to  be  18 
years  of  age  at  the  present  time,  Lewis  16  years,  Thomas  14  years, 
and  Carrie  12  years.  It  is  believed  that  two  avenues  are  open  whereby 
the  dates  of  birth  of  all  the  four  children  can  be  approximated  at 
present,  provided  the  claimant's  statement  is  within  the  bounds  of 
reason. 

First.  Another  special  examination  should  be  held  and  the  claimant 
carefully  and  shrewdly  questioned  in  regard  to  any  event  happening 
about  the  time  of  the  births  of  these  children  or  of  any  earlier  or  later 
incidents  which  may  enable  her  to  fix  the  dates  with  a  fair  degree  of 
certainty.  This  claimant  is  of  that  class  of  individuals  who  reckons 
dates  from  the  happening  of  certain  events  and  not  from  absolute 
memorv  of  the  events  at  issue,  and  it  is  quite  probable  that  a  special 
examination  conducted  along  the  lines  suggested  will  bring  out  man}'' 
important  facts. 

Second.  After  the  special  examination  has  been  held  it  is  directed 
that  these  four  children  be  taken  before  a  full  examining  board,  and 
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that  said  examining  board,  by  such  physical  examination  as  may  De 
deemed  by  them  to  be  opportune,  give  their  opinion  as  to  the  approxi- 
mate age  of  each  and  their  reasons  for  such  opinion  in  each  case.  The 
said  examining  board  should  be  furnished  with  all  facts  obtained  by 
the  special  examiner,  and  these  facts,  together  with  the  results  of  a 
physical  examination  and  further  examination  by  said  physicians  by 
closely  questioning  the  claimant,  will  undoubtedly  afford  sufficient 
data  whereby  the  ages  of  these  children  may  be  approxunated  at  such 
dates  as  will  result  in  no  loss  to  the  Government.  When  such  special 
and  medical  examinations  have  been  held,  the  jmpers  are  to  be  again 
returned  to  the  Department  without  any  further  conclusive  action  by 
the  Bureau. 

Courts  of  equity,  as  well  as  of  law,  wiH  not,  where  property  rights 
are  involved,  decline  to  enforce  a  bestowal  of  such  right  because,  the 
age  of  a  person  being  a  material  issue,  such  age  can  not  be  definitely 
shown.  They  will  fix  some  date,  if  within  the  bounds  of  possibility* 
by  approximating  it,  always  making  the  interested  claimant  bear  the 
burden  of  any  doubt,  as  against  the  party  he  claims  against.  He  will 
not  be  deprived  of  his  whole  right  when  substantial  justice  can  be 
meted  out  to  all  persons  interested. 

Following  this  doctrine,  it  is  held  that  a  claim  for  minors  should 
not  be  rejected  upon  the  ground  that  the  exact  dates  of  births  can  not 
be  established.  It  is  sufiicient,  for  purposes  of  admission,  if  the  dates 
of  the  births  can  be  approximated  with  a  degree  of  certainty  which 
will  do  substantial  justice  to  the  claimants,  and,  on  the  other  hand,  so 
that  the  Government  will  not  pay  them  a  pension  after  the  minors, 
have  reached  their  pensionable  majority. 


MARRIAGE  AND  DIVORCE— EVIDENCE— LAWS  OF  TENNESSEE. 

Annie  Huston,  alias  Richardson  (widow). 

The  claimant  was  the  legal  wife  of  Dennis  Dean  on  and  after  May  26,  1S66.  She 
thereafter,  on  May  30,  1 876,  attempted  to  marry  the  within-named  toldier.  Dean 
lived  until  the  year  1893,  claimant's  second  husband  living  until  December  18, 
1892.     Dean  and  claimant  were  never  divorced. 

Held:  Claimant  is  not  the  widow  of  the  soldier  in  question.  (McReynolds  r.  The 
State  of  Tennessee,  5  Cold.,  20,  and  Margaret  Gilbert,  8  P.  D.,  249.) 

Claimant  will  be  presumed  to  have  known  Dean  to  have  been  alive  when  she  con- 
tracted  her  second  marriage  under  the  rule  made  by  the  Supreme  Court  in  the 
case  of  Oliver  v.  Piatt  (3  Howard,  333). 

AsfilMant  Secretary  F,  L,  Caniphell  to  the  Commisioner  of  PenstonM^ 

Septemhei^  29,  1902, 

Annie,  alleged  widow  of  Jackson  Huston,  alia.s  Richardson,  for- 
merly a  private  in  Company  E,  Eighty -eighth  United  State.s  Colored 
Volunteer  Infantry,  filed  her  application,  under  the  act  of  June  :f7. 
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1890,  on  November  27,  1893,  claim  bein^  rejected  on  April  15, 1901, 
on  the  ground  that  claimant  was  not  the  widow  of  the  soldier  in  ques- 
tion.    An  appeal  was  filed  on  October  16,  1901. 

Careful  special  examination  was  held  in  this  case,'  and  it  was  satis- 
factorily shown  that  claimant  and  one  Dennis  Dean  were  married  in 
the  State  of  Tennessee  during  slavery,  by  the  custom  usually  preva- 
lent in  such  cases,  and  with  their  owners'  consent,  a  separate  cabin 
being  set  apart  for  their  use.  They  thus  lived  together  for  some  little 
time,  when  soldier  enlisted,  but  appears  to  have  gone  back  and  forth 
during  his  service  from  the  army  to  his  home,  the  cohabitation  being 
practically  uninterrupted.  When  the  soldier  was  discharged  on 
April  30,  1866,  he  returned  to  the  claimant  and  continued  the  matri- 
monial relation  for  some  little  space  of  time.  At  some  date,  not  pre- 
cisely determinable,  but  perhaps  in  the  early  part  of  1867;  he  deserted 
the  claimant  and  married  another  woman.  He  lived  until  the  year 
1893,  when  he  died  at  the  home  of  his  son  who  was  the  oflFspring  of 
claimant.  On  Ma^^  30,  1876,  this  claimant  married  the  soldier  herein 
and  appears  to  have  lived  with  him  as  his  wife  until  December  18, 
1892. 

On  May  26,  1866,  the  following  act  was  passed  by  the  legislature  of 
the  State  of  Tennessee: 

All  free  persons  of  color  who  were  living  together  as  husband  wife  in  this  State, 
while  in  a  state  of  slavery,  are  hereby  declared  to  be  husband  and  wife,  and  their 
children  legitimately  entitled  to  an  inheritance  in  any  property  heretofore  acquired, 
or  that  may  be  hereafter  acquired,  by  such  parents,  to  as  full  an  extent  as  white  chil- 
dren are  entitled  to  under  existing  laws  of  the  State. 

In  the  case  of  McReynolds  v.  The  State  of  Tennessee  (6  Cold.,  20),  the 
issue  was  as  to  the  legality  of  marriage  under  an  indictment  for  bigamy. 
This  was  in  the  year  1868,  and  the  court  said: 

If  the  plaintiff  in  error  had  married  before  his  emancipation,  and  had  continued 
to  live  and  cohabit  with  his  wife  he  hail  married  while  in  a  state  of  slavery  after 
their  freedom,  it  was  a  legal  assent  and  ratification  of  the  marriage;  and  the  plaintiff 
in  error,  having  married  another  while  the  first  marriage  existed,  was  guilty. 

No  argument  is  necessary  to  show  that  the  claimant  and  Dennis 
Dean  were  lawfully  husband  and  wife  and  that  this  claimant  married 
the  soldier  herein  in  defiance  of  the  law,  Dennis  Dean  being  still  alive 
and  undivorced. 

Inasmuch  as  Dean  outlived  claimant's  second  husband  and  was  never 
divorced  from  her,  there  is  no  process  of  reasoning  whereby  she  can 
be  held  to  be  the  widow  of  Huston. 

There  is  some  intimation  in  the  claimant'ii  testimony  that  she  honestly 
believed  Dean  to  be  dead,  and  that  her  second  marriage  was  one  of 
good  faith.  If  such  were  the  case,  the  issue  might  fall  under  section 
3293  of  the  Code  of  Tennessee,  which  is  as  follows: 

A  second  marriage  can  not  be  contracted  before  the  dissolution  of  the  first.  But 
the  first  shall  be  regarded  as  dissolved  for  this  purpose  if  either  party  has  been 
absent  ^ve  years  and  is  not  known  to  be  living.  ^  ^  . 
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Many  of  the  States  have  similar  statutes  which  have  been  construed 
by  the  supreme  courts  of  the  several  States. 

The  Department  is  not  aware  that  the  supreme  court  of  the  State 
of  Tennessee  has  ever  passed  upon  the  statute  in  question  under  an 
equivalent  state  of  facts  such  as  are  shown  in  the  case  under  discussion. 
The  State  of  New  York  has  a  similar  statute,  which  Ic  as  follows: 

If  any  person  whose  husband  or  wife  shall  have  absented  himself  or  herself  for  the 
space  of  five  successive  years,  without  being  known  to  such  person  to  be  living  durinj; 
that  time,  shall  marry  during  the  lifetime  of  such  absent  husband  or  wife,  the  marriage 
shall  be  void  only  from  the  time  that  its  nullity  shall  l>e  pronounced  by  a  court  of 
competent  authority  (section  6,  chapter  8,  article  1,  volume  3,  page  2332,  N.  Y.  'R.  S. ). 

The  coui*t  of  appeals  in  passing  upon  this  statute  in  its  opinion  in 
the  case  of  Gall  v.  Gall  (114  N.  Y.,  109)  said: 

lie  can  not  shut  his  eyes  and  ears  and  justify  a  second  marriage  because  for  five 
years  he  did  not  hear  of  his  wife.  Did  he  try  to  hear  of  her?  Did  he  makeinqiiiries)? 
*    *    *    Was  he  excused  from  inquiry  by  a  false  report  of  her  death? 

The  doctrine  announced  by  the  court  of  appeals  in  the  State  of  New 
York  is  eminently  sound,  and  there  is  no  good  reason  to  believe,  in 
the  absence  of  direct  proof  to  the  contmry,  that  the  supreme  court  of 
the  State  of  Tennessee  would  depart  from  the  principles  which  lie 
behind  the  doctrine.  The  presumption  is  that  one  knows  certain  facts 
which  are  material,  said  facts  being  easily  obtainable  by  the  exercise 
of  ordinary  diligence.  The  Supreme  Court  of  the  United  States  said, 
in  discussing  such  a  principle,  in  their  opinion  in  the  case  of  Oliver  r. 
Piatt  (3  Howard,  333): 

(Syllabus.)  A  party,  put  by  the  circumstances  on  inquiry  as  to  a  fact,  is  affected 
with  constructive  notice  thereof. 

The  question  in  this  case  was  whether  or  not  one  of  the  parties  knew 
of  the  existence  of  certain  facts  when  the  true  facts  were  easily  ascer- 
tainable by  him  had  he  used  even  ordinary  diligence.  The  co"^  said 
in  the  body  of  its  opinion: 

If,  under  the  circumstances,  he  chose  to  remain  in  ignorance  and  indifierenoe  to 
the  title,  it  was  a  voluntary  ignorance  and  indifference  which  ought  not  to  be  per- 
mitted to  avail  him  against  the  right  of  the  cestui  que  trust. 

A  long  list  of  cases,  covering  practically  every  State  in  the  Union, 
could  be  cited  as  authority  for  this  rule. 

The  within  case  shows  that  claimant  well  knew  that  her  marriage 
with  Dean  was  a  valid  one,  and  at  no  time  after  Dean^s  desertion  does 
it  appear  she  took  any  means  whatever  to  discover  his  whereabouts. 
The}'  were  living  at  Memphis,  Tenn.,  and  claimant  states  that  be 
"  went  across  the  ri^'er'"  and  she  never  heard  of  him  afterwards.  She 
once  asked  a  woman  who  lived  ''  over  the  river"  if  she  had  ever  heard 
of  Dennis  Dean,  the  reply  being  in  the  negative.  Robert,  the  son  of 
Dean  and  claimant,  testified  that  after  Dennis  deserted  claimant — prob- 
ably a  year  after — he  came  back  home  and  took  affiant  and  his  brother 
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away  with  him  to  his  home  where  he  wa^s  living  with  one  Anna,  at 
Colliersville,  Tenn.,  the  place  where  Dean  and  claimant  lived  during 
slavery.  Here  they  resided  some  two  or  three  years,  when  Dean  and 
his  famih' moved  across  the  Mississippi  River  to  Ciiiwfordsville,  Ark., 
living  in  said  place  all  the  rest  of  his  life,  indulging  in  two  more  mat- 
rimonial ventures,  and  finally  dying  in  the  year  1893.  Dean's  resi- 
dence during  the  entire  period  of  desertion  was  within  a  radius  of  25 
miles  of  claimant's  home  at  Memphis,  Tenn. ;  she  certainly  knew  that 
he  was  alive  when  he  took  her  two  children  from  her,  and  the  exercise 
of  the  merest  kind  of  ordinary  diligence  would  have  apprised  her  of 
the  fact  that  he  was  alive  at  and  long  after  her  marriage  with  the 
soldier.  It  seems  very  improbable,  from  the  testimony  in  this  case, 
that  this  claimant  was  unaware  of  Dean's  whereal>outs;  but  if  she  was 
ignorant,  it  was  a  voluntary  ignorance  and  indifference,  for  the  means 
of  ascertaining  the  information  necessary  were  easily  within  her 
reach. 

So  far  as  this  particular  issue  is  concerned,  the  case  seems  to  be  a 
parallel  one  with  that  of  Mary  F.  Barker  (8  P.  D.,  48),  wherein  it 
was  held: 

Whatever  puts  a  party  upon  inquiry  amounts,  in  judgnoent  of  law,  to  notice,  pro- 
vided the  inquiry' becomes  a  duty  and  it  would  lead  to  the  knowledge  of  the  requisite 
fact  by  the  exercise  of  ordinary  diligence. 

It  can  not  be  denied  but  that  it  was  claimant's  duty  to  exercise  due 
diligence  in  ascertaining  the  whereabouts  of  Dean  before  she  attempted 
to  contract  a  second  marriage. 

So  far  as  the  facts  and  law  are  concerned  regarding  the  validity  of 
the  marriage  of  claimant  and  Dean,  they  are  equivalent  to  those  in  the 
case  of  Margaret  Gilbert  (8  P.  D,,  249),  and  the  doctrine  in  the  (xil- 
bert  case  and  in  the  Barker  case,  supra,  is  adhered  to  and  followed. 

Action  affirmed. 


MARRIAGE— KV1DENC:T:—HKCTI0N  4706,  REVIHKD  STATUTES,  AND  ACrT  OF 

AUGUST  7,  1882. 

Minor  of  Jack  Redbird. 

Section  4705  of  the  Revieeii  Statutes  <U)e8  not  exclude  prcmf  of  marriage  under  section 
2  of  the  act  of  August  7,  1882. 

Anahitaut  SeiireUiry  F,  L,  Caiupbell  to  the  Cmnmls^Hmner  of  J^efi^f07h% 

Sepfemhtr  29,  1902. 

This  appellant,  George  Redbird,  on  April  4,  1874,  filed  a  claim,  No. 
21t)095,  for  pension  as  minor  child  of  Jack  Redbird,  who  died  Septem- 
ber 17,  1863,  while  a  member  of  Compan\'  D,  Second  Indian  Home 
Guards,  Kansas  Infantr\\ 

Said  claim  was  rejected  first  in  December,  18J)9,  on  the  ground  that 
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the  soldier  was  not  in  line  of  duty  when  killed,  being  then  absent  from 
his  company  on  leave  of  absence  to  attend  to  private  business;  and, 
finally,  in  December,  1901,  on  the  ground  that  the  claimant  is  not  the 
legitimate  child  of  the  soldier  (a  tribal  Cherokee  Indian) — 

for  pensionable  purpoHet^,  the  niarriagre  of  the  soldier  to  the  claimant's  mother  not 
heinj?  such  a  marriage  as  is  contemplated  by  section  4705,  Revised  Statutes,  which 
is  the  law  governing  marriages  of  colored  and  Indian  soldiers. 

In  appeal  filed  January  16,  1902,  it  is  contended  that  the  marriage 
of  claimant's  parents,  of  which  he  was  the  issue,  was  valid  under  the 
trilml  customs  of  the  Cherokee  Nation,  where  contracted,  and  that  he 
is  legitimate  accordingly  for  pensionable  purposes,  notwithstanding 
the  provisions  of  said  section  4706. 

The  brief  face  of  this  claim  has  attached  the  following  opinion, 
signed  by  the  Commissioner  of  Pensions: 

The  soldier  and  the  mother  of  the  claimant  were  l>oth  Cherokee  Indiana,  anii  the 
claimant  has  no  title  to  pension  unless  it  is  shown  that  he  was  the  child  of  such  a  mar- 
riage as  is  provided  for  by  section  4705  of  the  Revised  Statutes. 
.  This  section  provides  that  'Hhe  widows  of  colored  and  Indian  soldiers  and  sailors 
who  have  died  or  who  shall  hereafter  die  by  reason  of  wounds  or  injuries  received 
or  disease  contracted  in  the  military  or  naval  service  of  the  United  States  and.  in  the 
line  of  duty  shall  l^e  entitled  to  receive  the  pension  provided  by  law  without  other 
evidence  of  marriage  than  satisfactory  proof  that  the  {parties  were  joined  in  marriage 
by  some  ceremony  deemed  by  them  obligatory,  or  habitually  recognized  each  other 
as  man  and  wife,  and  were  so  recognized  by  their  neighbors,  and  lived  together  as 
auch  up  to  the  date  of  enlistment  when  such  soldier  or  sailor  died  in  the  service,  or, 
if  otherwise,  to  date  of  death;  and  the  child  born  of  any  marriage  so  proved  shall  be 
deemed  and  held  to  be  the  lawful  child  of  such  goldier  or  sailor." 

In  this  case  it  appears  from  the  evidence  that  the  soldier  and  the  claimant's  mother 
were  never  married  by  any  actual  ceremony,  but  they  began  to  live  together  accord- 
ing to  the  custom  of  the  Cherokee  Indians  some  time  in  the  early  *50p,  and  continued 
to  live  together  from  that  time  until  the  death  of  the  mother  in  the  fall  of  1860,  and 
that  the  claimant  was  born  of  such  cohabitation.  The  cohabitation  did  not  continue 
until  the  soldier  enlisted,  September  2,  1862,  having  ended  by  the  death  of  the 
mother  in  1860.  In  order  to  entitle  the  minor  child  of  an  Indian  marriage-,  such  am 
shown,  to  a  pension,  the  marital  relation  must  ]ye  shown  to  have  continued  up  to  the 
date  of  enlistment  when  the  soldier  died  in  the  service.  It  is  the  children  of  such 
marriages  only  that  are  held  to  be  the  lawful  children  of  such  soldiers  for  pension- 
able purposes.  When  the  cohabitation  ceases  prior  to  the  soldier's  enlistment  there 
can  be  no  title  to  pension,  and  it  is  not  material  whether  or  not  it  ceased  by  volun- 
tary act  of  the  parties  or  by  the  death  of  the  mother.  (See  decision  of  the  honorable 
Secretary  of  the  Interior,  under  date  of  January  9, 1899,  in  case  of  minors  of  William 
Toller,  vol.  10,  p.  75.) 

The  claim  will  therefore  be  reje<'ted  on  the  ground  that  the  claimant  can  not  W 
recognized  as  the  lawful  child  of  the  soldier  for  pensionable  purposes,  as  there  was 
no  such  marriage  between  the  soldier  and  his  mother  as  contemplated  by  section  470.'i 
of  the  Revised  Statutes  of  the  United  States  relating  to  the  marriage  of  colored  and 
Indian  soldiers  and  sailors. 

H.  Clav  Kvans,  (Jommixsioner. 

The  gist  of  this  opinion  lies  in  the  statement  that  "  the  claimant  has 
no  title  to  pension  unless  it  is  shown  that  he  was  the  child  of  such  a 
marriage  as  is  provided  for  by  section  4705  of  the  Revised  Statutes/" 
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This  holding,  however,  is  not  supported  by  the  cited  decision  of  the 
Department,  which  was  rendered  in  a  case  involving  a  slave  marriage, 
one  not  alleged  or  appearing  to  be  valid  under  the  laws  of  the  place 
where  the  parties  resided,  or  to  be  provable  in  that  claim  under  any- 
other  law  than  said  section  4705.  No  question  arose,  therefore,  in  that 
case  as  to  whether  the  legitimacy  of  the  claimants  therein  might  be 
established  otherwise  than  as  prescribed  in  that  section. 

The  only  question  therein  was  whether  the  child  of  a  colored  soldier 
who  did  not  cohabit  with  the  child's  mother  to  date  of  the  soldier's 
■enlistment,  when  he  died  in  service,  is  within  the  purview  of  said  sec- 
tion, and  that  decision  is  authoritative  upon  that  question  only. 

Upon  the  authority  of  that  decision  this  claimant  may  be  held  to  be 
not  within  the  purview  of  said  section  4705,  as  his  mother  died  two 
y^ears  before  his  fathers  enlistment.  He  alleges,  however,  that  his 
parents  were  lawfully  married  members  of  the  Cherokee  Nation  of 
Indians,  living  in  tribal  relations,  and  that  he  was  the  legitimate  issue 
of  their  marriage;  and  the  only  question  herein  is  whether  his  legiti- 
macy is  thus  provable,  for  pensionable  purposes,  notwithstanding  said 
section  4705,  section  2  of  the  act  of  August  7,  1882,  providing: 

That  marriaji^y  except  such  as  are  mentioned  in  section  47©5  of  the  Revised  Stat- 
utes, shall  be  proven  in  pension  cases  to  be  legal  marriages  according  to  the  law  of 
the  place  where  the  parties  resided  at  the  time  of  marriage  or  at  the  time  when  the 
right  to  pension  accrue^l. 

Marriage  is  recognized  throughout  the  United  States  as  a  domestic 
status  which  is  determinable  as  to  its  validity  solely  by  the  law  of  the 
place  where  it  is  contracted  (Patterson  v.  Gaines,  6  How.,  550;  Meister 
-y.  Moore,  96  U.  S.,  76);  and  a  marriage  which  is  valid  where  con- 
tracted is  valid  everywhere  (Story  on  Conflict  of  Laws,  sec.  105,  113). 

The  Cherokee  Nation  of  tribal  Indians  has  been  held  by  the  Supreme 
Court  of  the  United  States  to  be  a  distinct  political  community,  subject, 
as  to  the  domestic  status  and  affairs  of  its  members,  to  its  own  laws. 
(Worcester  v,  Georgia,  5  Pet.,  515;  Cherokee  Nation  v,  Georgia,  5 
Pet,  1). 

A  marriage  made  by  a  member  of  the  tribe  within  the  tribal  terri- 
tory, according  to  tribal  rites,  customs,  or  recognition,  is  regarded  by 
the  courts  of  other  jurisdictions  of  the  United  States  as  a  valid  mar- 
riage, although  it  may  be  by  the  tribal  law  determinable  at  the  mere 
will  of  the  parties. 

In  Johnson  v.  Johnson's  Administrators  (30  Mo.,  72,  and  77  Am. 
Dec,  298),  the  principal  question  in  the  case  was  as  to  the  (Indian 
tribal)  marriage  of  Johnson  with  the  Indian  woman  previous  to  his 
marriage  to  the  plaintiff  and  the  legitimacy  of  his  children  by  that 
woman,  and  the  court  held  such  marriage  valid  and  the  children 
legitimate,  stating  that — 

It  ifl  plain  that  among  the  savage  tribes  on  this  continent  marriage  is  merely  a 
natural  contract,  and  that  neither  law,  custom,  nor  religion  has  affixe^OxU^Mte 
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conditions,  or  limitations,  or  forms  other  than  what  nature  itself  has  prescribed.  It 
can  hardly  be  said  that  the  power  of  divorce,  in  one  or  both  of  the  parties  to  the 
contract,  at  his  or  her  pleasure,  is  inconsistent  with  the  law  of  nature.  The  fact,  a? 
we  have  seen,  is  other\ia8e. 

In  Morgan  r,  McGhee  (5  Hemph.  Tenn.,  14)  the  court  say  as  to  a 
Cherokee  Indian  tribal  marriage  (the  kind  alleged  in  this  claim): 

To  hold  this  marriage  to  be  void  would  be  to  vitiate  all  the  marriages  made  in  the 
nation  and  might  be  productive  of  much  mischief. 

And  a  similar  Choctaw  marriage  was  held  valid  in  the  case  of  Wall 
V.  Williamson.     (8  Ala.,  48;  11  Ala.,  839.) 

Such  a  marriage,  therefore,  as  is  alleged  herein  is  a  valid  marriage 
'^  according  to  the  law  of  the  place  where  the  parties  resided  at  the 
time  of  marriage  or  at  the  time  when  the  right  to  pension  accrued,"* 
as  i?pecified  in  the  act  of  August  7, 1882,  and  is  provable  herein,  under 
said  act,  unless  it  be  of  the  class  of  marriages  which  are  by  it  expressly 
excepted  from  its  operation,  viz,  ''such  as  are  mentioned  in  section  47<)5 
of  the  Revised  Statutes."  The  alleged  marriage  herein  is  manifestly 
not  of  this  excepted  class,  as  the  parties  did  not  cohabit  to  date  of  the 
soldiers  enlistment,  which  has  been  held  to  be  an  essential  element  of 
the  n^arriage  which  is  provable  under  said  section. 

It  is  noted  that  the  exception  in  the  act  of  August  7,  1882,  is  not  as 
to  marriages  generall}^  in  the  cases  of  colored  and  Indian  soldiers,  but 
only  as  to  "  such  marriages"  of  these  soldiers  as  are  mentioned  in  said 
section  4705.  If  Congress  had  intended  that  all  cases  of  colored  and 
Indian  soldiers  should  be  provable  as  to  marriage  only  and  solely 
under  said  section  4705,  it  would  doubtless  have  provided  plainly  in 
said  act  of  August  7,  1882,  that  ''marriages  except  in  cases  of  colored 
and  Indian  soldiers"  should  be  provable  as  provided  in  that  act.  By 
limiting  the  exception,  however,  to  "such  marriages"  only  "as  are 
mentioned"  in  said  section  4705  Congress  evinced  a  clear  intent  to 
make  other  than  those  marriages  provable  according  to  the  general 
ixile  established  b}^  that  act,  which  was  merely  confirmatory  of  the 
rule  which  had  theretofore  existed  in  practice.  The  language  of  said 
section  4705  itself  denotes,  by  plain  implication,  that  "other  proof  of 
marriage"  was  contemplated  by  Congress  as  admissible,  the  proof 
mentioned  in  said  section  being  declared  merely  to  be  sufficient, 
"without  other  proof,"  for  pensionable  purposes. 

To  give  to  said  section  4705  the  exclusive  construction  given  it  in 
this  claim  would  result  in  defeating  the  direct,  affirmative  grant  of 
pension  contained  in  section  4702  of  the  Revised  Statutes,  which  grant^s 
pension  to  the  widows  and  minor  children  of  all  soldiers  ahd  sailors 
who  die  from  causes  of  service  origin.  Said  section  4705  was  mani- 
festly not  intended  to  be  in  derogation  of  any  other  statute  or  of  any 
pensionable  rights  whatever,  but  was  clearly  intended  to  be  only 
auxiliary  to  and  in  aid  of  the  laws  granting  pensions,  enabling  cer- 
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tain  grantees  of  those  laws  '*'to  receive  the  pension  now  provided  by 
law  without  other  proof  of  marriage''  than  as  specified  in  said  sec- 
tion, and  leaving  unimpaired  the  right  of  those  or  of  other  grantees 
to  receive  such  pension,  granted  them  by  said  section  4702,  by  proving 
marriage  in  any  other  way. 

Statutes  in  pari  materia  are  to  be  construed  harmoniously,  so  that 
each  may  have,  if  possible,  its  full  effect  (Sutherland  on  Stat.  Constr., 
sees.  239,  240);  and  a  statute  is  not  construed  as  exclusive  unless  that 
intent  clearly  appears  (Findlich  on  Interpretation  of  Stat.,  sec.  208). 

It  is,  therefore,  held  that,  in  establishing  marriage  in  claims  on 
account  of  colored  or  Indian  soldiers  or  sailors  who  died  f  rom,causes 
arising  in  service  and  line  of  duty,  said  section  4705  does  not  exclude 
proof  of  niarriage  by  the  law  of  the  place  where  the  parties  resided 
at  the  time  of  marriage,  or  at  the  time  when  the  right  to  pension 
accrued,  as  provided  in  the  act  of  August  7,  1882. 

The  evidence  in  this  claim  tends  to  show  the  claimant  was  the  legiti- 
mate child  of  the  soldier  under  a  Cherokee  Indian  tribal  marriage. 
The  testimony,  however,  is  meager,  conflicting,  and  unsatisfactory, 
and  before  final  adjudication  of  the  claim  it  should  be  submitted  for  a 
thorough  special  examination  as  to  the  validity  of  such  marriage  and 
the  claimant's  domestic  status  thereunder.  There  should  be  a  particu- 
lar investigation  and  report  of  the  facts  as  to  the  alleged  marriage  of 
the  claimant's  parents,  whether  there  was  any  ceremony  or  rite  of  any 
kind,  whether  it  was  recognized  by  them  throughout  their  joint  lives 
and  by  the  communit}'  as  a  valid  marriage  under  the  laws  and  customs 
of  the  Cherokee  Nation,  and  whether  appellant  was  similarly  recog- 
nized as  a  legitimate  child  of  the  soldier  at  the  time  of  the  latter's 
death.  Testimony  should  be  procured  as  to  what  was  then  held  and 
considered  by  the  Cherokee  Nation  to  be  marriage,  and  as  to  what 
were  the  essentials  in  the  formation  of  the  relation,  so  that  the  sufli- 
ciency  or  insufficiency  of  the  facts  in  appellant's  case  to  show  a  valid 
triVml  marriage  and  his  legitimacy  may  be  intelligently  determined. 

The  papers  are  returned  herewith  accordingly  for  such  examination, 
upon  completion  of  which  they  should  be  retransmitted,  with  youi 
report,  for  the  final  disposition  of  the  appeal. 


SERVICrE— MI  LITIA-MUSTER, 

Sarah  A.  Fowler  (widow). 

Held;  that  the  Holdier's  service  in  the  Pennsylvania  Emergency  Militia  gives  a 
pensionable  status;  and  that  the  prior  soundness  of  the  soldier,  the  incurrence  of 
the  disability  alleged  in  service,  its  existence  at  <lischarge  and  continuance  until 
death  are  sufficiently  shown  to  sustain  his  claim  for  pension.  The  said  disability 
is  also  shown  to  have  l>een  a  large  cr)ntributing  factor  in  the  death  cause  of  the 
soldier,  the  preponderance  of  the  evidence  tending  to  show  that  it  was  the  direct 
and  sole  cause  of  death;  and  the  wi<low  is  entitled  to  a  pension. 
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AssUtant  Secretary  F,  L,  Catiiphell  to  the  CommvfSioner  ff  Petwion*^^ 

September  SO,  1902, 

John  E.  Fowler,  formerly  a  soldier  of  Company  C,  ForU'-fifth 
Regiment  Pennsylvania  Emergency  Militia  Infantr^^',  was  enrolled 
June  30,  1863,  and  mustered  out  with  his  company  August  18,  1863. 

March  28,  1881,  he  tiled  his  declaration  for  pension  under  the 
geneml  law,  alleging  chronic  diarrhea,  contracted  in  service  about 
July  10,  1863.  Before  action  was  taken  thereon  the  soldier  died,  on 
March  25,  1899,  and  April  26,  1899,  his  widow  filed  her  declaration 
for  widow's  pension  under  the  general  law,  alleging  that  the  soldier 
contracted  chronic  diarrhea  in  the  service  and  died  from  the  results^ 
of  same. 

May  16,  1900,  the  latter  claim  was  rejected  on  the  grounds — 

(1)  That  the  above-named  company*  was  a  State  organization,  and  said  company 
was  not  called  into  the  United  States  sen'ice  by  the  President,  and  said  Her\'ice  is 
not  pensionable. 

(2)  That  the  evidence  fails  to  establish  service  origin  and  continuance  (*f  any  (Usa- 
bility. There  is  no  rec'ord  or  medical  testimony  of  existence  of  disability  in  service 
or  near  discharge. 

On  the  same  day  the  soldier's  pending  application  was  rejected  on 
the  grounds — 

( 1 )  That  the  above-name<l  service  in  which  incurrence  is  allured  wa«  not  a  pen- 
sionable service;  said  Comjjany  C  was  a  State  organization  not  called  into  the  Ignited 
States  service  by  the  President. 

(2)  That  the  evidence  fails  to  establish  service  origin  and  continuance  of  alleged 
chronic  diarrhea.  There  is  no  record  or  medical  testimony  of  existence  of  said 
diseaHcs  in  service  or  near  discharge. 

The  Bureau  letter  of  rejection,  dated  Mav  16,  1900,  states  onh'  the 
first  of  the  stated  grounds  of  rejection  in  each  case,  and  on  the  reverse 
side  thereof  is  indorsed  the  appeal  taken  by  claimant  from  said  action 
in  both  cases,  which  was  tiled  on  June  6,  1900,  and  in  which  it  is  con- 
tended that  the  said  regiment  and  company  were  called  into  the  l,^nited 
States  service  by  the  authority  of  the  United  States,  and  that  the  same 
were  under  the  direct  command  of  a  United  States  officer. 

In  support  of  his  contention  he  cites  the  fact  that  pension  has  been 
allowed  to  Andrew  Green,  of  said  company  and  regiment,  by  certifi- 
cate No.  971514,  he  having  no  other  service. 

A  report  from  the  War  Department  dated  February  15, 1900,  states: 

The  Forty-sixth  Regiment  Pennsylvania  Militia  Infantry  (Emergency  of  ISHS) 
was  a  Pennsylvania  State  militia  organization,  not  mustered  into  the  military  serx-ice 
•of  the  United  States.  In  this  connection  attention  is  invited  to  the  letter  (  R.  and 
P.  257,  145)  from  this  office  to  the  Commissioner  of  Pensions,  dated  February 
13,  1899,  touching  the  military  status  of  Jose])h  M.  Knap*s  battery,  Pennsylvania 
militia,  in  the  case  of  Walter  ^lorrin,  late  private  of  that  batterj'. 

Since  the  date  of  that  letter  tii'i  status  l^efore  this  Department  of  none  of  the  Penn- 
sylvania emergency  militia  organizations  of  18(i.S,  of  which  the  Forty-sixth  was  one, 
ha«  lieen  changed  ])y  legislation. 
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A  report  from  the  office  of  the  Auditor  for  the  War  Department, 
dated  January  25,  190(),  states  that  the  soldier — 

Was  paid  for  one  month  and  nineteen  days.  He  was  i)aid  by  the  State  of  Penn- 
fiylvania  on  State  pay  roll,  and  the  State  was  reimbursed  by  the  United  States  under 
an  appropriation  by  Congress  April  12,  1866,  by  a  settlement  made  by  this  oflSce 
October  24,  1867. 

There  is  also  with  the  record  a  ''certificate  of  exemption  for  a 
drafted  person  on  account  of  disability,''  dated  November  5,  1863, 
stating  the  soldier — 

Having  been  drafted  and  claiming  exemption  on  account  of  disability  has  been 
carefully  examined  and  is  found  U*  be  unfit  for  military  duty  by  reason  of  chronic 
diarrhea,  and  in  consequence  thereof  he  is  exempt  from  service  under  the  present 
draft. 

Henry  B.  Huff,  captain  of  the  soldier's  said  company,  states  in  affi- 
davit June  2, 1898,  that  the  soldier  about  July,  1863,  in  the  service  and 
in  line  of  duty — 

Contracted  chronic  diarrhea  in  its  worst  form,  and  which  was  the  result  of  exposure 
8uch  as  the  change  of  diet,  water,  and  weather  *  *  *  and  by  reason  of  said  dis- 
ease he  was  sent  to  his  home    *    *    * 

and  in  his  responsive  letter  to  the  Bureau,  dated  November  15,  1898, 
the  same  witness  states  that  the  soldier  has  suffered  with  the  same 
ever  since  and  that  he  was  a  sound  man  when  he  enlisted. 

This  witness  is  corroborated  by  Andrew  Green,  a  comrade  of  the 
soldier,  who  stated  in  affidavit  October  14, 1897,  that  the  soldier,  about 
July  10,  1863— 

Got  the  chronic  diarrhea  in  almost  its  worst  form,  in  fact  he  was  so  that  he  could 
scarcely  get  about,  aa  he  was  so  reduced  in  flesh  and  weakness.  *  *  *  I  have 
i3een  personally  acquainted  with  claimant  for  over  thirty-seven  years,  and  I  know 
that  when  we  enlisted  together  in  said  company  and  regiment  he  was  free  from 
the  diarrhea,  and  my  acquaintance  with  him  was  such  that  I  would  have  known 
whether  he  had  diarrhea  at  the  time  or  prior  when  we  enlisted,  and  since  we  have 
been  discharged  he  has  simply  been  a  shadow.    *    *    * 

And  in  his  responsive  letter  to  the  Bureau,  filed  December  14,  1897, 
the  same  witness  states: 

Knew  John  Fowler  for  years  before  he  entered  the  service,  and  he  was  a  stout, 
robust  man.  But  in  June,  1863,  while  camping  at  Huntingdon,  Pa.,  he  was  taken 
home  Ijecause  he  was  not  fit  for  duty;  his  trouble  became  chronic,  and  to  this  day  it 
is  the  same  as  it  was  in  1863.     *    *    * 

N.  J.  Mervine  and  Sarah  A.  Fowler  stated  in  joint  affidavit  May  81, 
1898: 

He  came  home  on  furlough  in  July,  1863,  suffering  with  chronic  diarrhea,  terri- 
bly. *  *  *  And  when  he  was  to  return  to  his  regiment  he  still  suffered  with  the 
«ame,  and  when  he  returne<l  home  after  being  discharged  he  still  complained  and 
suffered  with  the  chronic  diarrhea,  and  was  reduced  in  flesh  *  *  *  and  he  has 
suffered  with  the  same  more  or  less  each  year  from  July,  1863,  to  this  present  time, 
*    *    *    and  he  has  been  verv  often  confine*!  to  his  home  with  said  disease. 
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Dr.  J.  V.  Christy  stated  in  aflSdavit  June  IS,  1889,  that  he  has4>een 
ao(|uainted  with  the  soldier  since  June,  1863,  and  that — 

Previous  to  July,  1863,  he  had  good  health.  In  October,  1863,  I  gave  him  medi- 
cine for  diarrhea,  and  up  to  1870  I  gave  him  medicine  for  this  disease.     ♦    ♦     * 

A  special  examination  was  held  to  determine  origin  and  continuance 
of  diarrhea  and  the  cause  of  the  soldier's  death,  at  which  witne«.s«*s 
testified  in  substance,  as  follow^s: 

The  claimant  testified  that  the  soldier — 

Die<l  March  25,  1899,  of  chronic  diarrhea  or  from  weakness  as  a  result  of  that 
disease.  *  *  *  During  his  last  illness  his  Ixjwels  moved  from  four  to  six  times  a 
day  until  within  a  few  days  of  his  death,  after  he  was  unable  to  take  any  nourish- 
ment.  *  *  «  i  was  married  to  soldier  November  21,  1861.  *  «  «  From  the 
time  of  our  marriage  until  1863  my  husliand  had  no  sickness  or  disease  at  all  except 
an  occasional  attack  of  quinsy  which  would  last  a  few  days  at  a  time.  ♦  »  *  My 
husband  suffered  more  during  the  months  of  July  and  August  each  year  than  any 
other  months.  When  he  was  feeling  the  best  he  was  obliged  to  go  to  the  closet 
three  or  four  times  each  day  the  year  round,  and  sometimes  had  to  go  ten  or  more 
times  a  day.  *  *  *  For  fifteen  years  or  more  Dr.  George  Price  has  been  our 
family  physician.  Dr.  Fay  called  a  few  times  during  my  husband's  last  illness, 
but  I  don't  know  what  his  conclusion  was.     *    ♦    ♦ 

The  said  Dr.  George  Price  testified: 

Have  known  soldier  and  have  treated  him,  probably  sixteen  years  before  his 
death.     My  firet  treatment  w§^  for  diarrhea;  the  attacks  were  frequent  and  severe. 

*  *  *  He  was  subject  to  tonsil itis,  but  aside  from  the  diarrhea  I  disco vere<i  no 
permanent  disease.  I  examined  him  once  a*<  a  member  of  this  board  and  found  no 
indication  of  any  disease  of  lungs.  I  have  the  record  of  our  examination,  and  find 
a  rating  of  sixteen-eighteenths  for  diarrhea  and  of  ten-eighteenths  for  heart  trouble. 
I  see  no  other  disability  rated.  I  saw  him  twice  during  his  last  sickness,  but  he  was 
so  nearly  gone  that  I  did  not  prescribe  for  him;  his  system  was  utterly  exhausted 
frofu  the  effects  of  diarrhea,  which,  in  my  professional  judgment,  was  the  dire<-t 
cause  of  death.  I  examined  his  lungs  but  found  no  disease;  his  breathing  appearv^l 
regular;  no  cough  to  speak  of,  and  I  am  sure  diarrhea  was  the  cause  of  his  death. 

The  said  Dr.  Fay  testified: 

I  do  not  remember  of  treating  soldier  until  his  last  illness.  *  *  *  He  was  very 
feeble.  He  had  lung  trouble;  a  pronounced  case  of  tuberculosis.  There  was  some 
diarrhea  also.  *  *  *  He  was  too  far  gone  for  me  to  do  more  than  tem|K)rarily 
relieve  him,  and  he  soon  afterwards  died.     He  was  sallow  and  very  much  emaciate<l. 

*  *  *  The  (iiarrhea  was  quite  severe.  *  *  *  There  was  a  considerable  cough 
and  a  good  deal  of  expectoration.  I  did  not  note  any  other  complication  ext^pt 
diarrhea. 

Witnesses  Huif,  Ureen,  and  Mervine  reiterated  their  above-stated 
affidavit  testimony  and  were  corroborated  by  John  Currie  as  to  prior 
soundness  and  service  origin  of  diarrhea,  and  by  Thomas  Myers  as  to 
its  existence  immediately  after  discharge  and  continuance  until  death. 

The  evidence,  fully  considered,  sufiiciently  shows  the  prior  sound- 
ness of  the  soldier,  the  contracting  in  service  of  chronic  diarrhea,  its 
existence  at  discharge,  the  soldier's  exemption  from  a  subsequent  draft 
two  months  after  discharge,  and  its  continuance  until  death;  also  that 
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it  was  a  large  contributing  factor  in  his  death,  if  not  the  direct  death 
cause.  The  large  preponderance  of  the  evidence  shows  it  to  have 
been  the  direct  and  sole  cause  of  death. 

Both  the  soldier's  invalid  claim  and  the  claim  for  widow's  pension 
must^  therefore,  be  allowed  if  the  soldier's  service  was  such  as  to  give 
them  a  pensionable  status. 

As  to  the  service  rendered,  the  cases  of  Randolph  M.  Manley  (5  P. 
D.,  295),  Walter  Morris  (9  P.  D.,  462),  and  William  Bice  (9  P.  D.,  21) 
are  decisive,  under  Instructions  (11  P.  D.,  12). 

In  the  said  case  of  William  Bice  the  standing  of  this  said  Fort}' - 
sixth  Regiment  was  in  question,  and  it  was  held  that  the — 

Pennsylvaiiia  EmeiT^ency  Militia,  while  serving  in  the  Army  of  the  United  States, 
under  command  of  United  States  ofhcere,  in  response  to  the  call  of  the  President, 
were  a  part  of  that  Army  while  so  serving,  and  are,  for  that  time  and  as  regards  the 
character  of  the  service,  brought  within  the  scope  of  the  first  subdivision  of  section 
4693  Revised  Statutes.    *    *    * 

Moreover,  the  soldier's  service  has  been  recognized  by  the  Govern- 
ment in  paying  for  one  month  and  nineteen  days  of  such  service. 

In  view  of  the  foregoing,  the  actions  appealed  from  are  both  reversed 
and  the  papers  are  herewith  returned  for  further  adjudication  of  the 
case  in  accordance  with  the  views  herein  expressed. 


kee-fee  agreements-act  of  january  5,  1893. 

William  H.  Jones  (claimant). 

MiLo  B.  Stevens  &  Co.  (attorneys). 

1.  The  fourth  proviso  to  the  pension  appropriation  act  of  March  3,  1891,  has  no 

application  to  the  amount  of  fee  to  be  allowed  in  claims  under  the  act  of  January 
5,  1893,  as  they  are  not  claims  for  increase  on  account  of  increase  of  the  dis- 
ability on  account  of  which  pension  has  been  allowed. 

2.  The  decision  in  the  case  of  Daniel  Hauenstein  (7  P.  D.,  256)  is  overruled. 

Am^ta?it  Secretari/  F.  Z.  Camjybdl  to  the  Commwaioner  of  Peiishms^ 

September  20,  1902. 

Milo  B.  Stevens  &  Co.,  of  Washington,  I).  C,  filed  a  motion  to 
reconsider  the  decision  of  the  Department  of  December  16,  1901, 
affirming  the  action  of  the  Bureau  in  the  matter  of  fee  on  the  issue  of 
May  18, 1901,  in  the  above-entitled  claim  for  increase  of  pension  under 
the  act  of  January  5,  1893. 

The  claimant,  William  H.  Jones,  was  in  receipt  of  pension  at  $8  per 
month,  under  the  act  of  January  29,  1887,  when,  in  his  behalf,  on  Jan- 
uary 24,  1893,  George  E.  Lemon,  of  Washington,  D.  C,  tiled  a  decla- 
I'ation  for  increase  of  pension  under  the  act  of  January  5,  1893.  Cer- 
tificate issued  May  13,  1901,  to  allow  the  rate  of  $12  per  month  from 
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May  3,  1901,  the  date  the  claim  was  approved  by  the  board  of  review. 
On  said  issue  the  appellants,  as  the  successors  of  Mr.  Lemon,  were 
certified  a  fee  of  $2  under  the  provisions  of  the  fourth  proviso  to  the 
pension  appropriation  act  of  March  3,  1891.  On  appeal  the  action  of 
the  Bureau  was  affirmed  in  accordance  with  the  rule  laid  down  M'  the 
Department  in  the  case  of  Daniel  Hauenstein  (7  P.  D.,  256).  In  that 
case  it  was  held  (syllabus)  as  follows: 

As  claims  for  increase  of  pension  under  the  act  of  January  5,  1893,  are  claims  for 
increase  by  reason  of  the  disability  on  account  of  which  pension  waa  originally 
granted,  the  fourth  proviso  of  the  act  of  March  3,  1891,  reducing  attorneys'  fe-es  to 
$2  is  applicable,  and  no  fee  in  excess  of  that  sum  can  be  paid. 

The  fourth  proviso  to  the  pension  appropriation  act  of  March  3^ 
1891,  reads: 

Hereafter  no  agent  or  attorney  shall  demand,  receive,  or  be  allowed  any  com- 
pensation under  existing  law  exceeding  two  dollars  in  any  claim  for  increase  of 
pension  on  account  of  the  increase  of  the  disability  for  which  the  pension  has  been 
allowed.    *    *    * 

In  the  Hauenstein  case  it  is  stated  (page  267)  that  by  the  act  of  Jan- 
uary 29,  1887,  pension  is  granted  to  soldiers  who,  if  otherwise 
entitled,  shall  have  attained  the  age  of  62  years,  or,  when  under  that 
age,  be  subject  to  a  disability  or  dependency  equivalent  to  some  cause 
prescribed  by  law  for  the  allowance  of  a  pension;  that  the  age  of  62 
years  was  intended  as  an  equivalent  of  disability,  and  that  (page  25N) 
by  the  act  of  January  5,  1893,  the  rate  of  $12  per  month  is  granted  to 
such  of  said  soldiers  whose  disability  has  increased  so  as  to  totally 
incapacitate  the  claimant  for  manual  labor.  It  is  further  stated  that 
although  there  are  other  conditions  which  must  be  shown  to  entitle  a 
pensioner  to  the  benefits  of  the  act  of  January  5,  1893,  yet  it  remains 
that  there  must  be  an  increase  of  disability  for  which  pension  was 
allowed  under  the  act  of  January  29, 1887.  Therefore,  the  conclusion 
is  reached  that  only  such  fee  can  be  paid  as  caii  be  allowed  for  **  secur- 
ing increase  of  pension  on  account  of  increase  of  the  disability  for 
which  the  pension  has  been  allowed."  This  view  of  the  law  no  longer 
meets  with  the  approval  of  the  Department. 

The  act  of  January  5,  1893,  provides  as  follows: 

That  the  Secretary  of  the  Interior  be,  and  he  is  hereby,  authorized  to  increa^ 
the  pension  of  every  pensioner  who  is  now  on  the  rolls  at  $8  per  month,  on  account 
of  service  in  the  Mexican  war,  and  who  is  wholly  disabled  for  manual  labor  and  id 
in  such  destitute  circumstances  that  $8  per  month  are  insufficient  to  pro\ide  him  the 
necessities  of  life,  to  $12  per  month. 

This  act  is  to  be  construed  in  pari  materia  with  and  in  the  light  of 
the  pension  laws  governing  the  grant  of  pensions  to  the  survivors  of 
the  Mexican  war.  (See  case  of  Robert  Markwood,  11  P.  D.,  38:i, 
text.)  So  considered,  it  is  quite  manifest  that  the  rate  of  ^12  per 
month  is  not  allowed  on  ac(*ount  of  an\^  increase  of  the  conditions  of 
age  or  disability  which  entitles  a  claimant  to  the  rate  of  If8  per  month. 
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but  is  allowed  on  account  of  an  entirely  different  and  additional  con- 
dition, viz,  that  of  destitute  circumstances,  and  one  that  is  not  a  nat- 
ural sequence  or  necessary  outgrowth  of  those  conditions  prescribed 
for  the  allowance  of  the  rate  of  $8  per  month.  For  instance,  a 
claimant  may  be  much  older  than  62  years  and  physically  abso- 
lutely helpless,  and  yet  be  in  comfortable  circumstances  financially;  or 
vice  versa,  destitute  and  not  incapacitated  either  by  age  or  physical 
infirmities.  While  it  is  true  that  a  claimant  who  is  entitled  to  the 
rate  of  $12  per  month  must  also  be  entitled  to  the  rate  of  $8  per  month, 
it  does  not  follow  that  the  former  rate  is  allowed  on  account  of  any 
increase  of  disability  sequential  of  the  disabilitj'^  for  which  the  latter 
rate  is  allowed,  and,  therefore,  it  is  not  thought  that  the  fourth  pro- 
viso to  the  pension  appropriation  act  of  March  3, 1891,  has  any  appli- 
cation as  to  the  amount  of  fee  which  can  be  paid  to  an  attorney 
for  securing  an  increase  of  pension  under  the  act  of  January  5,  1893. 

Proceedings  to  secure  such  increase  constitute  a  claim  for  pension, 
viz,  a  claim  for  increase  of  pension  under  the  provisions  of  the  act  of 
January  5,  1893.  The  general  provisions  of  the  law  respecting  the 
amount  of  fee  to  be  allowed  in  any  claim  for  pension,  unless  otherwise 
provided,  is  that  in  all  cases  the  fee  shall  be  $10  and  no  more.  (See 
section  4  of  the  act  of  July  4,  1884.)  By  said  section  it  is  also  pro- 
vided when  a  greater  sum  may  be  allowed,  viz,  in  such  cases  as  the 
Commissioner  of  Pensions  is  directed  to,  or  may  see  fit  to,  recognize 
fee  agreements  when  filed.  But  as  there  is  no  provision  of  law  direct- 
ing the  Commissioner  of  Pensions  to  recognize  fee  agreements  in  claiilis 
for  increase  under  the  provisions  of  the  act  of  January  5,  1893,  a  fee 
in  excess  of  $10,  and  not  more  than  $25,  can  be  certified  only  in  the 
event  that  the  Commissioner  of  Pensions  may  see  fit  to  recognize  fee 
agreements  filed  in  such  claims. 

Under  the  practice  a  fee  of  only  $2  has  been  certified  in  claims  for 
increase  of  pension  under  the  act  of  January  5,  1893,  in  accordance 
with  the  rule  laid  down  in  the  Hauenstein  case,  supra.  The  present 
decision  is  not  intended  to  disturb  the  adjustment  of  claims  made  under 
the  former  practice,  but  is  intended  to  control  the  future  action  of  the 
Bureau  with  respect  to  the  amount  of  fee  to  be  allowed  in  such  claims. 
For  the  foregoing  reasons  the  Hauenstein  case,  supra,  is  overruled, 
and  this  motion  is  sustained. 


HELPLEJW  MIXOR— ACrr  .IIT^iE  J87,  1890-DIJSABII.ITY. 
FrKDDIE  J.  TOUMINE  (HELPLESS   MINOR). 

The  evidence  shows  that  on  account  of  iwrmanent  diaabilitieH  the  minor  \»  unable  to 
perform  manual  lalK)r  and  in  a  charge  upon  thone  lx)und  to  support  him. 

Held:  That  the  minor  is  "permanently  helpless**  within  the  meaning  of  the  third 
section  of  the  act  of  June  27,  1890,  and  entitle*!  to  a  continuance  of  hw  pension 
as  such. 
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Ami^tant  Secretary  F,  L,  Campbell  to  the  Commissioner  of  Pensi^ms^ 

September  30,  1902. 

Jessie  F.  Toumine,  as  the  guardian  of  Freddie  J.  Toumine,  a  minor 
child  of  James  F.  Toumine,  late  a  private  of  Company  I,  Sixtieth  Ohio 
Volunteer  Infantry,  and  a  pensioner  as  such  under  certificate  No. 
279833,  on  August  3,  1897,  and  February  24,  1899,  filed  declarations 
for  the  continuance  of  such  pension,  under  the  third  section  of  the  act 
of  June  27,  1890,  on  account  of  the  permanent  helpless  condition  of 
her  said  ward. 

The  above  applications  were  rejected  b}^  the  Bureau  June  28,  1899, 
for  the  reason  that  the  minor  was  not  shown  to  be  insane,  idiotic,  or 
otherwise  permanently  helpless. 

From  this  rejection  claimant  filed  an  appeal  July  30,  1900,  alleg'ing 
that  such  action  was  contrary  to  the  evidence. 

An  official  examination  of  claimant,  made  May  3,  1899,  shows  the 
following  physical  conditions: 

Pulse  rate,  66,  78,  90;  respiration,  24,  24,  26;  temperature,  98.6;  height,  5  feet; 
actual  weight,  103  pounds;  age,  16  years. 

Spinal  deformity:  Cervical  vertebra;  beginning  at  about  the  seventh,  they  form 
nearly  a  right  angle  with  upper  dorsal;  a  decided  anterior  curvature  from  these 
points;  a  marked  antero-posterior  curvature  from  lower  dorsal  to  lower  cervical 
regions.  There  is  alno  a  lateral  curvature,  including  spine  to  lumbar  region.  In 
mid-dorsal  region  the  spine  deviates  IJ  inches  to  the  right  of  a  perpendicular. 

Arms:  Both  arms  are  so  turned  inward  that  when  forearms  are  flexed  the  palmd 
of  the  hands  can  not  be  made  to  face  each  other.  Also  the  movements  of  supination 
and  pronation  are  entirely  deficient,  due  to  conditions  about  elbow  joints. 

Leg:  Left  leg  is  1  inch  shorter  than  the  right  one.  Left  ankle  joint  almost  com- 
pletely anchylosed,  perhaps  congenital. 

Heart:  Area  of  dullness  increased  vertically;  apex  seen  and  felt  in  sixth  space  on 
nipple  line;  systolic  murmur  heard  at  apex.  No  aniema,  cyanosis,  or  dyspnoea. 
Auscultation  and  i)ercu8sion  reveal  no  abnormal  lung  sounds. 

Mental  condition:  Present  examination  shows  no  idiocy,  imbecility,  or  insanity. 
Mentally  he  seems  alx)ut  as  other  boys  of  his  age,  with  perha|)8  a  tendency  to  pre- 
cocity which,  of  itself,  with  its  usual  accompaniments,  bodes  no  good  in  later  years^. 

General  appearance:  Best  learned  by  a  study  of  the  photographs  herewith  attached. 
He  can  not  use  his  forearms  in  pronation  or  supination.  We  do  not  know  to  what 
this  is  due,  but  it  has  perhaps  grown  with  his  growth.  No  other  disease.  No  vicious 
habitj*. 

A  former  examination  of  claimant,  made  in  1897,  describes  practi- 
cally the  same  disabilities  as  those  above  found  to  exist,  and  in  that 
examination  the  surgeons  stated  that  the  claimant  was  not  able  to  per- 
form manual  labor. 

Dr.  C.  B.  Harrison,  in  his  affidavit  of  July  24,  1897,  stated  that— 

I  have  been  ac-quainte<l  with  said  child  (minor)  for  al>out  ten  years  and  that  dur- 
ing that  time  he  has  iK'en  afflicte<l  with  posterior  spinal  curvature  in  upi>er  donal 
region,  distorted  wrist  and  elbow  joints,  and  partial  anchylosis  of  the  left  ankle 
joint.  He  is  of  a  rachitic  diathesis,  will  always  l>eadwarf,  and  totally  incapacitated 
for  the  i)erfo nuance  of  manual  labor. 
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Dr.  J.  B.  Spencer,  in  his  affidavit  filed  August  8,  1897,  states  that— 

I  have  this  day  (July  21 ,  1897)  examined  Freddie  J.  Toumine  and  find  him  suf- 
fering from  enlargement  of  the  heart  and  Pott's  disease  of  the  spine,  causing  a  bad 
deformity,  and  which  will  render  him  an  invalid  and  unfit  for  manual  labor  to  any 
•extent  during  his  lifetime. 

In  order  to  obtain  the  benefit  of  the  third  section  of  the  act  of  June 
27,  1890,  it  is  not  necessary  that  a  child  be  insane,  idiotic,  and  perma- 
nently helpless,  but  the  existence  of  either  of  these  disabilities  would 
bring  the  minor  within  the  purview  of  the  act.  It  has  been  held  that 
the  measure  of  helplessness  is  whether  the  child  is  able  to  perform 
manual  labor  and  is  a  charge  upon  those  legalh'  bound  to  support  it. 

The  evidence  of  the  two  physicians,  substantiated  by  that  of  the 
examining  surgeons,  conclusively  establishes  the  fact  that  this  minor 
is  unable  to  perform  manual  labor  on  account  of  permanent  physical 
disabilities  and,  considering  his  age  and  other  circumstances,  would 
undoubtedly  be  a  charge  upon  those  legally  bound  to  support  him. 

This  minor  is  shown  to  be  permanently  helpless  within  the  meaning 
of  the  third  section  of  the  act  of  June  27,  1890,  and  is  entitled  to  a 
continuance  of  his  pension  as  such. 

The  action  of  the  Bureau  is  reversed  and  the  papers  in  this  case  are 
returned  herewith  for  further  adjudication  in  accordance  with  this 
opinion. 

P.  D.— VOL.  12 34 
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ABSmCS  FBOM  COMMAND. 

See  Link  of  Duty,  431. 

ACCn>ENTAI<  Df  JUBT. 

See  Line  of  Duty,  431. 

ACCBUED  PENSION. 

See  also  Jurisdiction,  147. 

Act  March  2,  18^5. 

The  act  of  M«rch  2,  1895,  provides  that  from  and  after  Septeinber  28, 1892,  if  no 
widow  or  child  survive  the  pensioner,  no  payment  whatsoever  of  accrued  pen- 
sion shall  be  made  or  allowe<l  except  so  much  as  may  be  necessary  to  ifeimburse 
the  person  who  bore  the  expense  of  his  last  sickness  and  burial,  and  expressly 
repeals  the  provision  of  the  act  of  March  1,  1889,  under  which  this  claim  for 
accrued  pension  is  made. 

William  Ixike  {deceajted) 405 

Act  March  18,  1896. 

The  pending?  invalid  claim  filed  in  1891  was  allowed  in  1894,  which  was  subse- 
quent to  the  soldier's  disappearance  and  supposed  death  in  1893,  and  the  pen- 
sion was  never  paid.  In  1900  the  w^idow  was  allowed  pension  in  her  own 
right,  underact  of  June  27, 1890,  upon  the  presumption  of  soldier's  death,  after 
his  continued  and  unexplained  absence  from  his  home  and  family  for  a  period 
of  seven  years  from  date  of  his  disappearance,  during  which  period  no  intel- 
ligence of  his  existence  had  been  received. 

The  widow  is  also  held  to  be  entitled  to  such  part  of  soldier's  pension  as  accrued 
while  he  was  known  to  be  alive,  or  from  the  date  of  the  commencement 
thereof,  as  adjudicated,  to  the  date  of  his  disappearance,  although  the  exact 
date  of  his  death  is  not  known. 

George  H.  Overocker 208 

ACT  OF  MABCH  8,  1865. 

See  Minors,  83. 
ACT  OF  MAKCH  8,  1879. 
ACT  OF  AUGUST  7,  1882. 

See  Marriage  and  Divorce,  258,  517. 
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ACT  OF  AUGUST  4,  1886. 

See  Disability,  477. 

ACT  OF  MARCH  4,  1890. 

See  Aid  and  Attendance,  70. 

ACT  OF  MAT  9,  1900. 

See  Dependence,  266. 

ACT  OF  JX7KE  27,  1890. 

See  CoMMBNCBMBNT,  17;  Dependence,  24,  40,  266;  Death  Cauhe,  180;  Disability,  319; 
Helpless  Minor,  365,  527;  Identity,  228;  Minor*s  Pen.sion,  25,  511;  Marriage, 
106, 159,  287;  Rate,  331;  Remarriage,  509;  Service,  286,  226,  273,  367,  407,466, 600. 

ACT  OF  JX7LT  14,  1892. 

See  Aid  and  Attendance,  215;  Notice,  21. 

ACT  OF  JANTJABT  5,  1898. 

See  Fee,  525. 

ACT  OF  BECEMBEB  21,  1898. 

See  Notice,  21. 

ACT  OF  MABCH  2,  1895. 

See  Accrued  Pension,  405;  Reimbursement,  289. 

ACT  OF  MABCH  18,   1896. 

See  Accrued  Pension,  208;  Evidence,  111. 

ACT  OF  MABCH  80,  1898. 

See  Commencement,  428. 

ACT  OF  MABCH  8,  1899. 

See  Division  op  Pension,  7,  56,  163,  237,  364,  490;  Jurisdiction,  263;  Limitation, 
479;  Practice,  44,  157,  225,  410. 

ACT  OF  MABCH  8,  1901. 

See  Fee,  5,  29;  Marriage,  510;  Resttoration,  114,  316. 
AGE. 

See  also  Minors,  512;  Marriage,  468. 

1.  It  appearing  that  this  appellant  was  over  the  age  of  16  years  at  the  date  of  the 
soldier's  death,  he  has  no  title  whatever  to  pension  under  the  pro\isionsi  of 
the  third  sec'tion  of  the  act  of  June  27,  1890. 

George  W,  Robinson  (minor) 511 
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AID  AND  ATTENDANCE. 

See  alHO  Disability,  50;  Reduction,  244. 
Eate. 

1.  The  aid  and  attendance  that  appellluit  requires  in  putting  on  a  coat  or  shirt,  or 

in  being  taken  home  occasionally  when  exhausted,  is  not  such  as  was  contem- 
plated by  the  acts  of  July  18,  1874,  June  16,  1880,  March  4,  1890,  or  July  14, 
1892,  providing  rates  of  pension  in  excess  of  $30  per  month. 

Laban  W.  McIrUurff. 77 

2.  The  act  of  March  3,  1879,  as  amendatory  of  the  act  of  June  17,  1878,  confers  a 

statutory  right  to  the  $72  rate  upon  '^  all  soldiere  and  sailors  who  have  become 
totally  blind  from  causes  occurring  in  the  service  of  the  United  States."  The 
act  of  March  4,  1890,  provides  that  such  rate  shall  be  paid  to  '^all  soldiers, 
sailors,  and  marines  who  *  *  *  become  so  totally  and  permanently  helpless 
from  injuries  received  or  disease  contracted  in  the  ser>dce  and  line  of  duty  as 
to  require  the  regular  personal  aid  and  attendance  of  another  person:''  Heldy 
That  inasmuch  as  the  facts  presented  and  the  evidence  adduced  in  the  case  at 
bar  not  only  show  that  the  appellant,  who  is  pensioned  at  the  rate  of  $50  per 
month  for  "  disease  of  eyes,  piles,  and  disease  of  heart,  result  of  rheumatism,'' 
is,  for  all  practical  purposes,  totally  blind,  but  that  he  also  both  requires  and 
has  the  regular  aid  and  attendance  of  another  person,  by  reason  .of  the  degree 
of  disability  due  to  such  pensioned  causes,  he  is  entitled  to  the  $72  rate  under 
the  provisions  of  each  and  both  of  the  said  acts,  from  D^oembdr  13,  1899,  the 
date  of  the  certificate  of  the  first  medical  examination  showing- not  only  entire 
absence  of  all  useful  vision,  but  total  and  permanent  helplessness  as  well. 

Ja4^bS.  Clark 70 

3.  By  reason  of  gunshot  wound  of  left  arm  and  injury  to  right  groin,  received  in  the 

service  and  line  of  duty,  resulting  in  a  tumor  weighing  40  pounds,  claimant  is 
totally  incapacitated  for  the  performance  of  any  manual  labor,  and  requires  the 
aid  and  attendance  of  another  person  to  dress  and  undress  a  portion  of  his  body, 
in  taking  a  bath,  and,  at  times,  to  attend  the  calls  of  nature:  Heldy  That  he 
is  disabled  in  such  a  degree  as  to  require  the  frequent  and  periodical,  though 
not  regular  and  constant,  personal  aid  and  attendance  of  another  person  con- 
templated in  the  act  of  July  14,  1892,  and  is  entitled  to  $50  per  month. 

4.  The  word  '*  require,"  mentioned  in  the  act  of  July  14,  1892,  should  be  given  its 

ordinary  meaning,  which  is,  *  *  to  make  necessary  "  or  *  *  to  need. ' '  Cases  cited : 
Ira  W.  Hayford,  9  P.  D.,  307;  Harrison  B.  George,  263  L.  B.,  416;  John  J. 
Hill,  7  P.  D.,  142;  Edmond  O.  Beers,  7  P.  I).,  113,  and  Peter  N.  F.  vonOtten- 
dorfer,  3  P.  D.,  341. 

WilliamH.  Jones 216 

5.  The  former  decision  in  this  case  ( 12  P.  D.,  77),  holding  that  "The  aid  and  attend- 

ance that  appellant  reijuires  in  putting  on  a  coat  or  shirt,  or  in  being  taken 
home  occasionally  when  exhausted,  is  not  such  as  was  contemplated  by  the 
acts  of  July  18,  1874,  June  16,  1880,  March  4,  1890,  or  July  14,  1892,  providing 
rates  of  pension  in  excess  of  $30  per  month,"  is  adhered  to  on  motion  to 
reconsider. 

Laban  W,  Mclnturff. .._ 299 

AMFUTATION. 

See  Disability,  477. 
APPEAL. 

See  Practice,  44,  225,  411. 
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APPIJCATIOKS. 

See  Fee,  5. 

See  Commencement,  49. 

ABTEBIO  SCIiEBOSIS. 

See  Pathological  Sequence,  453. 

ABTIOIiES  OF  SEPABATIOK. 

See  Division  of  Pension,  364. 

ASTHMA. 

See  Patholocucal  Sequence,  443. 

ATT0BNE78. 

See  also  Fee,  5,  29,  239. 

Order  Ko.  60 — ^Material  service. 

1.  The  filing  of  a  declaration  in  a  claim  for  reissue  to  correct  the  date  of  the  com* 

mencement  of  increase  under  the  act  of  January  5,  1893,  at  any  time  prior  to 
November  18,  1901,  the  date  of  the  approval  of  Order  No.  60,  is  deemed  mate- 
rial servTce  and  may  entitle  an  attorney  in  such  claim  to  a  fee. 

2.  The  filing  of  a  declaration,  motion,  or  evidence  by  an  attorney  in  behalf  of  a 

claimant,  to  secure  reissue  to  correct  the  date  of  commencement  of  penaon 
under  the  act  of  January  5,  1893,  at  any  time  prior  to  the  allowance  of  soch 
reissue  by  the  Bureau  on  its  own  motion,  is  deemed  material  service  and  may 
entitle  such  attorney  to  a  fee. 

John  Benson ^...221 

BOUNTY  LAND. 
Section  2444,  B.  S. 

1.  The  validity  of  a  warrant  is  not  affected  by  the  fact  that  the  warrantee  was  dead 

at  the  date  of  the  issue,  and  the  decision  in  the  case  of  the  Heirs  of  Planter 
Laws  (2  P.  D.,  o.  s.,  201),  and  cited  in  Digest  of  1897,  page  67,  which  held 
that  '*a  warrant  issued  after  the  death  of  the  warrantee  named  therein  is 
void,"  is  hereby  overruled. 

2.  The  action  appealed  from  in  this  case  is  reversed,  the  case  reopened,  and  claim- 

ant will  be  afforded  an  opportunity  to  prove  the  loss  of  the  warrant  issaed  to 
the  soldier  February  26,  1852. 

Sister  of  EzekUl  Larkins  {deceased) ..-.•-  IM 

BAGTEBIOIiOGT. 

See  Death  Cause,  342;  Pathological  Sequence,  118. 

BLINDNESS. 

See  Line  of  Duty,  269. 

BUBDEN  OF  PROOF. 

See  Marriage,  296. 
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OANOSR. 

See  Pathouxjical  Sequence,  422. 

OBBEB&AIi  HEMOBBHAGE. 

See  Pathological  Sequence,  433. 

OHABITABIiE  IKSTlTUTlOlf. 

See  Dependence,  40. 

OHEBOXES  NATIOK. 

See  Marriage  and  Divorce,  474. 

OHBONIO  BIASBHOBA. 

See  Pathological  Sequence,  453 

CIVIIilAKS. 

See  Service,  361. 

OOHABITATIOir. 

See  Divorce,  497. 

COKMENOEXENT. 

See  also  Division  of  Pension,  370. 

Increase. 

Appellant  was  a  pensioner  under  the  act  of  June  27,  1890,  at  the  rate  of  |6  per 
month,  when  a  claun  under  the  general  law,  filed  by  him  August  22, 1888,  was 
allowed  at  the  rate  of  $6  per  month  from  the  date  of  filing  the  claim,  and'  his 
name  was  accordingly  dropped  from  the  roll  under  the  ac:t  of  June  27,  1890, 
and  placed  on  the  roll  under  the  general  law.  While  in  receipt  of  pension 
xmder  the  general  law  he  filed,  January  30,  1892,  a  claim  for  renewal  and 
increase  under  the  act  of  Jxme  27,  1890,  which  was  allowed  at  $12  per  month 
from  the  date  of  the  medical  examination,  February  3,  1895,  and  his  name 
was  dropped  from  the  roll  under  the  general  law.  He  appealed,  contending 
that  the  increased  rate  of  pension  granted  him  should  have  commenced  from 
the  date  of  filing  his  declaration,  January  30,  1892.  It  is  held  that  the  claim 
for  renewal  of  pension  under  the  act  of  June  27,  1890,  and  increase,*his  title  to 
pension  under  said  act  not  having  been  denied,  was  not  an  original  claim 
under  said  act  and  the  allowance  of  the  same  was  a  renewal  of  the  pension 
originally  granted,  and  that  the  increase  of  the  rate  of  pension  was,  under 
section  4698J  of  the  Revised  Statutes,  properly  made  to  commence  from  the 
date  of  the  certificate  of  the  medical  examination  held  under  the  pending 
claim  (citing  the  cases  of  George  Baltzer,  10  P.  D.,  37;  Timothy  L.  Carley, 
7  P.  D.,  12,  and  James  J.  Durkee,  8  P.  D.,  152). 

Andrew  B,  Cleveland 17 

Act  March  80,  1898. 

In  the  case  of  an  enlisted  man  killed  by  the  explosion  of  the  steamship  Maine^ 
February  15, 1898,  his  sea  pay  for  one  year  thereafter  can  not  be  paid  to  his 
dependent  parents  under  the  special  act  of  March  30,  1898,  and  a  pension  be 
allowed  his  dependent  mother  for  the  same  year,  or  for  any  portion  thereof. 

Harriet  Adams  (mother) 428 
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Special  act. 
3.  The  beneficiary  under  a  special  act  of  Congress,  if  the  act  does  not  ^x  date  of 
commencement,  must  draw  pension  from  the  date  of  said  act. 

FidiUar  White  alias  William  Johnson 4d 

COKSCBIPTION. 

See  Disloyalty,  45. 
COKSTBTJCTION  OF  STATUTES. 

See  Division  of  Pension,  163. 

COKTBACT. 

See  Marriage  and  Divorc%  382. 

BEAFNESS. 

See  Rate,  294. 

DEATH  CAUSE. 

See  also  Pathological  Sequence,  425. 

Disease  of  heart— Bheumatism. 

1.  A  physician  testified  that  he  had  a  clear  recollection  of  treating  appellant  for 

rheumatism  when  at  home  on  a  furlough  in  1863.  One  neighbor  testified  it 
was  his  understanding,  from  what  the  family  8aid  when  soldier  was  home  on 
furlough,  that  he  had  camp  dysentery  for  one  thing,  and  rheumatism  for 
another.  Another  neighbor  testified  that  in  1863,  when  home  on  furlough, 
soldier  complained  of  rheumatism  and  walked  lame,  and  another  swears  that 
while  in  the  service  and  after  discharge  he  frequently  heard  soldier  complain 
*  of  rheumatism  in  his  legs  and  body,  and  noticed  at  one  time  in  1863  that  he 
was  quite  lame,  and  after  discharge  he  w^as  still  apparently  suffering  and  disa- 
bled on  account  of  rheumatism.  It  is  held  that  soldier's  death  from  dii^ease 
of  heart  can  be  accepted  ap  due  to  rheumatism  contracted  in  the  service  and 
line  of  duty. 

Mary  D.  Ramsey  {widow) 89- 

Gangrene — ^Ulcerations. 

2.  The  soldier  was  pensioned  for  disease  of  the  left  leg,  which  waa  characterized  by 

swelling,  eczematous  eruptions,  and,  at  times,  ulceration.  He  died  from  gan- 
grene of  this  leg,  complicated  by  disease  of  kidneys.  It  is  held  that  the  pen- 
sioned disability  can  not  be  ignored  as  a  predisposing  cause  of  the  fatal  gangrene 
of  the  left  leg.  Whatever  may  have  been  the  ex/;iting  cause,  the  fact  remain9 
that  this  chronically  diseaseii  leg  became  gangrenous  and  caused  the  soldier'? 
death. 

Emily  Juno  (widow) ., 354 

Insanity. 

3.  Claimant's  husband's  death  by  suicide,  by  reason  of  his  insanity  first  appearing 

after  his  enlistment,  is  deemed  to  have  been  contracted  in  the  line  of  duty,  no 
other  cause  for  hia  mental  derangement  appearing  from  the  evidence. 

Elizabeth  Penman^  now  Fulmer  {as  widow) 459 

Murder. 

4.  Soldier's  death  was  caused  by  claimant's  voluntary,  unlawful,  and  felonious  act, 

for  which  she  was  indicted,  tried,  and  convicted  of  murder,  and  was  sentencetl 
therefor  to  imprisonment  for  life,  but  was  pardoned  after  serving  twelve  yeare^ 


Digitized  by  VjOOQ IC 


INDEX   TO   DECISIONS.  537 

8be  WBB  not,  therefore,  entitled  to  penaion  under  the  third  section  of  the  act 
of  June  27,  1890,  on  account  of  the  death  of  her  husband  caused  by  her  own 
wrongful  and  unlawful  act. 

Susan  Smith  {widow) 180 

Tuberculosis. 

5.  TbB  deceased  soldier  was  pensioned  at  the  rate  of  $12  per  month  for  '^  chronic 

diarrhea  and  resulting  disease  of  rectum."  He  died  November  12,  1897,  of 
pulmonary  tuberculosis,  which,  his  widow  contends,  was  an  indirect  result  of 
the  said  diseased  condition  of  his  alimentary  canal:  Heldy  That  inasmuch  as 
the  evidence  in  &ivor  of  the  bacterial  origin  of  tuberculosis,  j^hether  local  or 
general,  is  now  r^;arded  as  conclusive,  it  is  necessarily  a  primary  disease,  and 
it  is  therefore  never  a  pathologic  sequel  of  any  other  disease,  though  certain 
constitutional  peculiarities,  and  some  local  conditions,  especially  of  the  bronchii, 
are  considered  by  medical  authorities  to  be  favorable  to  the  invasion,  growth, 
and  proliferation  of  the  tubercle  bacillus. 

6.  That  the  evidence  in  the  case  does  not  establish  the  existence  at  any  time  of 

tuberculosis  of  the  bowels,  though  it  is  not  improbable  that  such  conditions 
did  exist  during  the  last  few  years  of  the  soldier's  life  as  secondary  to  the 
phthisis  pulmonalis,  as  such  a  s^uel  is  not  at  all  unusual. 

7.  That  the  said  cause  of  the  soldier's  death  not  having  been  incident  in  any  way  to 

his  military  service,  his  widow  has  no  title  to  a  pension  under  the  general  law. 
Svmn  Conner  (widow) 342 

BBCLABATIOK. 

See  also  Division  of  Pension,  370. 
Amendatory. 
1.  Claimant  in  his  first  declaration  alleged  that  while  in  the  8er\dce  and  in  line  of 
duty  he  incurred  ** injury  of  right  arm  while  on  detail  duty  as  blacksmith." 
Heldy  That  his  said  allegation  is  sufficient  to  include  any  disability  of  the  right 
arm  incurred  in  service  and  in  line  of  duty,  including  rheumatism. 

Nicholas  Gill 54 

DEC&SE. 

See  Marriage  and  Divorce,  303,  446. 

DEFECTIVE  VISION. 

See  Increase,  87,  92. 

DEPENDENCE. 

See  Remarriage,  509. 
Parents. 

1.  A  dependent  parent  is  not  entitled  to  pension  under  either  section  4707,  Revised 

Statutes,  or  section  1  of  the  act  of  June  27,  1890,  if  the  soldier  on  whose  account 
pension  is  claimed  left  a  widow. 

Amy  Champlin  {mother) 24 

2.  A  mother  claimant  who  occupies  her  own  house  and  has  an  income  of  $20  per 

month  from  rents  and  receives  over  $500  per  year,  the  earnings  of  her  husband, 
is  not  dependent  within  the  meaning  of  section  4707  of  the  Revised  Statutes. 
Margaret  Burke  ( mother) 129 

3.  Claimant  and  her  minor  son  were  nlaves  when  said  son  abandoned  his  master  and 

mother  in  1863,  and  enlisted  two  years  thereafter,  never  having  in  any  manner 
contributed  to  his  said  mother's  support:  Held,  That  as  claimant's  said  son,  the 
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soldier,  never  contributed  to  her  support,  and  was  not  legally  bound  so  to  do, 
she  was  not  dependent  upon  him  for  support  at  the  date  of  his  death,  and  not 
pensionable  as  a  dependent  mother. 

Harriet  Gray  (mother) 131 

4.  The  evidence  showing  that  the  applicant  is  adequately  supported  from  the  pro- 

ceeds of  his  farm  and  the  contributions  of  those  legally  bound  to  support  him, 
under  the  laws  of  Michigan,  he  is  not  dependent  within  the  meaning  of  section 
1  of  the  act  of  June  27,  1890. 

Hiram  Collins  {father) 361 

5.  A  dependent  ^ther  has  no  pensionable  status,  under  section  4707,  Revised  Stat- 

utes, while  the  mother  of  the  soldier  is  li\dng. 

DaindDyer  {father) 401 

6.  The  evidence  fairly  shows  the  claimant  had  adequate  means  of  support  aside  from 

her  own  labor  and  the  contributions  of  persons  not  legally  l>ound  for  her  8U]i- 
port  at  the  date  of  filing  her  claim,  she  having  at  that  date  property  worth 
$5,000,  mortgaged  for  $2,100,  and  which  appears  to  have  been  fairly  rentable 
for  at  least  $30  a  month  over  and  above  interest  and  taxes,  besides  furnishing 
her  a  house  in  which  she  lived  and  kept  two  boarders,  sons,  who  paid  her 
about  $55  a  month:  Held^  As  a  general  rule,  that  a  parent  should  be  charge- 
able with  such  productive  use  of  his  or  her  property  as  it  may  reasonably  and 
fairly  be  capable  of  as  a  means  of  support. 

Elizahetii  Cove  {moUt^) 472 

7.  The  remarriage  of  a  dependant  mother  subsequent  to  the  passage  of  the  act  of 

June  27,  1890,  and  prior  to  the  filing  of  her  claim,  under  section  4707,  Revised 
Statutes,  as  amended  by  said  act,  does  not  affect  her  pensionable  status,  if  she 
is  shown  to  be  dependent  within  the  meaning  of  the  law. 

Rebecca  Burton  {mother) n09 

Widows. 

8.  The  care  and  support  of  an  insane  widow  in  a  State  insane  asylum  or  by  other 

charity  is  not  such  **  means  of  support  other  than  her  daily  labor**  as  will  bar 
her  title  to  pension  under  the  act  in  the  contemplation  thereof.  It  is  held, 
therefore,  that  rejection  of  the  claim  for  that  reason  was  error,  and  such  action 
is  reversed. 

Margaret  ^foran  {inmne  widow) 40 

9.  The  income  mentioned  in  the  act  of  May  9,  1900,  is  construed  to  be  that  which 

the  widow  has,  at  date  of  filing  claim,  as  a  continuing  revenue,  from  \*ear  to 
year,  arising  from  her  property  or  business  or  from  any  sources  other  than  her 
own  labor,  and  an  allotment  to  her  from  the  soldier's  estate  under  a  statute 
giving  a  widow  and  children  out  of  such  estate  *'  sufiicient  provisions  or  other 
property  to  support  them  for  twelve  months  from"  the  decedent's  death  is  not 
necessarily  a  bar  to  pension  under  a  claim  filed  by  her  several  months  after 
his  death,  but  is  one  item,  merely,  of  income  to  be  considered  in  <M>nnectioQ 
with  other  facts  showing  her  general  income-producing  resources  at  date  oi 
filing  such  claim. 

Rachel  Warner  {mdmv) 206 

BESEBTIOK. 

See  also  Disloyalty,  12;  Division  of  Pension,  7,  56,  412,  421;  Service,  228,  450. 

Bischarg^e. 

1.  It  appearing  from  the  official  record  of  this  appellant's  military  service,  and  from 
his  own  sworn  statements,  that  the  disabilities  on  account  of  which  he  was 
formerly  ijensioned  had  been  contracted  during  a  term  of  enlistment  from 
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which  he  had  deserted,  and  from  which  he  had  never  been  discharged,  he  is 
not  entitled  to  be  restored  to  the  pension  roll,  for  the  reason  that  there  is  no 
period  from  which  pension  on  account  thereof  could  properly  be  made  to  com- 
mence under  the  law,  and  he,  having  violated  and  repudiated  his  said  con- 
tract of  enlistment,  has  forfeited  all  right  to  any  benefits  that  were  incident  to 
such  enlistment  (John  Norton,  9  P.  D.,  382;  Lewis  Rankin,  11  P.  D.,  373.) 
ScmdfordP.  alias  Peter  S,  Burke 379 

lane  of  duty. 

2.  At  the  time  of  incurring  his  alleged  disabilities  in  the  Seventh  Kansas  Infantry, 

claimant  is  shown  to  have  been  a  deserter  from  Company  E,  First  United 
States  Infantry,  and  he  was  therefore  not  in  line  of  duty.  (John  Norton,  9 
P.  D.,  382;  John  Sullivan,  10  P.  D.,  55;  Lewis  Rankin,  11  P.  D.,  373.) 

Isaac  B.  Goforth  alias  Napoleon  B,  Gordon 263 

Kinors. 

3.  Claimant  having  enlisted  when  he  was  over  18  years  of  age,  in  1861,  and  deserted 

from  said  service  and  subsequently  reenlisted,  has  no  title  to  pension  under 
the  act  in  question. 

Francis  M,  Samuels^  alias  Charles  Smith 80 

DISABILITY. 

See  also  Helpless  Minor,  527;  Increase,  59,  87,  92;  Practice,  254. 

Aid  and  Attendance. 

1.  The  claimant  is  a  pensioner  at  ifecond-grade  rating  for  rheumatism  and  resulting 

disease  of  heart.  The  claim  was  rejected  on  the  ground  that  the  present  help- 
less condition  is  due  to  senility  rather  than  to  pensioned  causes:  Held^  That 
the  pensioned  disabilities  can  not  be  ignored  as  the  probable  causes  of  the 
cerebral  hemorrhage  to  which  the  existing  left  hemiplegia  is  due.  The  claim- 
ant is  entitled  to  the  benefit  of  any  reajsonable  doubt  as  to  whether  senile 
changes  were  or  were  not  the  most  potent  cause  of  the  cerebral  hemorrhage. 
Action  reversed. 

Gideon  Ganoe 50 

Support. 

2.  As  appellant  is  disabled  from  all  causes  of  a  permanent  character,  not  due  to 

vicious  habits,  in  a  degree  rendering  him  unable  to  earn  a  full  support  by 
manual  labor,  he  is  entitle<l  to  a  rating  under  section  2  of  the  act  of  June  27, 
1890. 

EdwardL,  HohaH 319 

Amputation. 

3.  The  question  as  to  whether  there  is  total  disability  in  a  limb,  as  mentioned  in 

the  act  of  August  4,  1886,  is  one  requiring  evidence  to  establish  and  judgment 
to  determine,  and  therefore  such  a  disability  is  not  a  permanent  specific  dis- 
ability within  the  meaning  of  section  4698J  of  the  Revised  Statutes,  and  an 
increased  rate  of  pension  on  account  of  such  a  nonspecific  disability  must  com- 
mence from  the  date  of  the  certificate  of  the  medical  examination  had  under 
a  claim  for  increase  instead  of  from  the  date  of  the  passage  of  the  act  of  August 
4,  1886. 

Henry  Wheeler 477 

BISBANDMENT. 

See  Service,  407.  ' 
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BISGHA&GE. 

See  Desertion,  379;  Service,  273,  450,  466. 

DISEASE  OF  HSABT. 

See  Death  Cause,  89;  Patrouxsical  Sequence,  491. 

BISIiOTAIiTT. 
Oonscription. 
1.  The  claimant  has  a  record  of  service  in  the  Confederate  Army  extending  over 
several  months.  He  was  afterwards  a  prisoner  of  war  at  Rock  Island,  111., 
where  he  enlisted  in  the  Union  Army.  There  is  nothing  in  the  record  to  show 
that  the  service  in  the  Confederate  Army  was  not  voluntary  and  the  presump- 
tion that  it  was  so  is  not  overcome  hy  the  evidence  filed  by  the  claimant  show- 
ing that  he  was  a  Union  man  in  sentiment  and  refused  to  enter  the  Cojilederate 
service  until  he  was  conscripted.     Rejection  of  the  claim  was  proper. 

Wdliam  Tmelove 45 

Duress. 
2.  The  evidence  in  this  case  shows  that  appellant  and  others,  who  were  in  hiding 
to  avoid  conscription  in  the  rebel  army,  were  Union  men;  that  in  the  spring 
of  1863  one  Captain  Love,  of  the  Confederate  States  Army,  came  into  that  com- 
munity with  some  men  and  threatened  to  bum  the  homes  of  Union  families 
unless  those  men  came  in  and  went  into  the  C<iafederate  Army;  that  to  escape 
was  then  impossible,  and  they  all  came  in  and  joined  said  Love's  command, 
but  were  never  sworn  into  the  Confederate  service  nor  did  military  duty;  that 
appellant  left  said  company  within  six  weeks  thereafter  and  before  its 
organization  was  completed,  and  joined  the  Union  Army  and  served  therein 
until  1865:  i/ieW,  That  these  facts  do  not  establish  a  voluntary  aiding  and 
abetting  of  the  rebellion  against  the  authority  of  the  United  States  within  the 
meaning  of  section  4716  of  the  Revised  Statutes. 

John  W.  Payne c 12 

BIVISIOK  OF  PENSION. 

See  also  Jurisdiction,  263;  Practice,  410. 
Oommencement. 

1.  Appellant  filed  her  claim  under  the  act  of  March  3,  1809,  on  April  11,  1901,  and 

it  having  been  established  that  pensioner  was  at  that  date  an  inmate  of  a  State 
Home,  and  had  been  an  inmate  of  such  Home  from  the  date  of  the  quarterly 
payment  of  his  pension  preceding  the  filing  of  such  claim,  March  4,  1901,  and 
continuously  since,  and  had  also  deserted  said  claimant  over  six  months  prior 
to  said  quarterly  payment  and  subsequent  to  the  passage  of  said  act,  and  had 
been  in  such  desertion  continuously  since,  on  the  allowance  of  her  claim  the 
payment  of  one-half  of  such  pension  should  have  commenced  from  said  last 
quarterly  payment,  March  4, 1901,  under  the  decision  in  the  case  of  Cooper  r. 
Cooper  (12  P.  D.,  163). 

2.  The  practice  of  the  Bureau  of  Pensions  in  paying  the  wife  of  a  pensioner,  under 

the  act  of  March  3,  1899,  one- half  only  of  so  much  of  the  pendon  as  remains 
in  the  hands  of  the  j)en6i()n  agent  on  the  quarterly  payment  day  subsequent  to 
the  allowance  of  the  claim  is  abrogated. 

3.  The  filing  of  a  valid  declaration  for  division  of  pension  under  the  act  of  March  3, 

1899,  is  notice  to  the  (Tovernment  of  the  claim  for  one-half  of  the  pension  that 
may  l)e  due  or  accruing  on  said  date,  and  further  payment  of  one-half  the  pen- 
sion bi^coming  due  to  the  pensioner  should  be  suspended  until  the  adjudication 
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of  the  claim,  and  for  the  period  thereafter  allowed  for  appeal,  unleiw  an  appeal 
is  waive<l. 

4.  A  declaration  under  the  aet  of  March  3,  1899,  miwt  be  accompanied  by  proof  in 

support  thereof  sufficient  to  establish  a  prima  facie  case  under  the  law.  i . 

5.  The  Bureau  of  Pensions  will  promptly  notify  the  claimant  and  pensioner  of  tlie 

action  taken  in  a  claim  filed  under  the  act  of  March  3, 1899,  and  that  thirty  days 
from  the  receipt  of  such  notice  will  be  allowed  in  which  to  file  an  appeal,  during 
which  period  payment  of  one-half  of  the  pension  involved  will  be  suspended, 
unless  an  appeal  is  waived. 

6.  The  lace  brief  should  show  the  date  on  which  payment  to  the  wife  of  one-half  of 

her  husband's  pension  commenced. 

Adams  v.  Adams 370 

Construction  of  act  March  3, 1899. 

7.  The  portion  of  soldier's  pension  forfeited  to  his  wife  by  reason  of  his  desertion, 

under  the  first  proviso  of  the  act  of  March  3, 1899,  is  one-half  the  pension  **due 
or  to  become  due"  him  after  his  statutory  desertion  of  six  months  8ul)eequent 
to  the  passage  of  the  act  and  during  the  continuance  of  said  desertion.  It  is 
only  the  pension  owing  or  accruing  during  the  period  of  statutory  desertion  that 
is  to  be  divided. 

Cooper  r.  Cooper 163 

Desertion. 

8.  As  the  evidence  in  the  case  fails  to  show  that  pensioner  deserted  his  wife,  within 

the  meaning  of  the  act  of  March  3,  1899,  the  payment  to  her  of  one-half  of  his 
pension  was  error. 

Harris  v.  If  arris 7 

9.  Claimant  at  the  date  of  filing  her  claim  for  one-half  of  soldier's  pension  under  the 

act  of  March  3,  1899,  was  living  separate  and  a|>art  from  her  husband  pursuant 
to  a  mutual  agreement  for  separation  executed  March  10, 1897,  which  agreement 
was  in  full  force  and  effect.  She  was,  therefore,  not  in  position  to  charge  her 
husband  with  desertion,  as  his  absence  from  her  is  with  her  consent  and  in 
accordance  with  her  express  agreement.  Stewart  on  Marriage  and  Divorce, 
par.  256;  9  Am.  and  Ency.  (2d  ed.,  767);  Stoffer  r.  Stoffer  (50  Mich.,  491). 

FUaglev.  Fleagle 561 

10.  The  fact  that  claimant,  since  the  allowance  of  her  claim  for  division  of  her 

husband's  pension,  refused  to  li%'e  with  him  will  not  justify  a  reversal  of  the 
Bureau  action. 

Smithv.  Smith 421 

11.  The  evidence  in  this  case  fails  to  satisfactorily  show  that  pensioner's  absence 

from  claimant  since  March  3,  1899,  was  in  opposition  to  her  wishes  or  against 
her  consent. 

12.  Separation  by  mutual  consent  does  not  constitute  desertion  ( Rothery  r.  Rothery, 

11  P.  D.,  77  and  377).  Consent  may  be  inferred  from  conduct  (Ingersoll  r. 
IngersoU,  49  Pa.  St.,  249). 

CoaUv.  Coals 507 

Articles  of  Separation. 

13.  Claimant,  at  the  date  of  filing  her  claim  for  one-half  of  soldier's  pension  under 

the  act  of  March  3, 1899,  was  living  separate  and  apart  from  her  husband,  pur- 
suant to  a  mutual  agreement  for  separation  executed  December  17, 1898,  which 
agreement  was  in  full  force  and  effect.  She  was,  therefore,  not  in  position  to 
charge  her  husband  with  desertion,  as  his  absence  from  her  was  with  her  con- 
sent and  in  accordance  with  her  express  agreement.     Stewart  on  Marriage  and 
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Divorce,  paragraph  256;  9  Am.  and  Eng.  Ency.  L.  (2d  ed.),  767;  Stoffer  r. 
Stoffer  (50  Mich.,  491);  Fleaglev.  Fleagle  (12  P.  D.,  67). 

Crawfard  v.  Crawford 364 

IDoflBifidiliB* 

14.  The  refusal  of  the  wife  to  loUow  her  huaband,  who  had  deserted  her,  to  another 

State  and  leave  her  home  upon  the  mete  oflnrof  liw  hneband  to  provide  a  home 
for  her  does  not  necessarily  constitute  her  the  deserter.  HnhiHikiirii  nmin  rtii 
Relations  (3d  ed.,  par.  38);  Gleason  v.  Gleason  (4  Wis.,  64);  Bishop  r.  Bisboii 
(30 Pa. St., 412);  Hardenbergert-.  Hardenberger  (14Cal.,654);  Powellr.  Powell 
(29  Vt,  148);  Phelan  r.  Phelan  (35  111.  App.,  511,  and  135  111.,  445). 

15.  The  desertion  of  the  husband  entitled  the  wife  to  her  own  domicile.     Moffatt  r. 

Moffatt(5Cal.,  281). 

Pierce  v.  Pierce 412 

jTiriadiction. 

16.  Claimant's  declaration  under  the  act  of  March  3,  1899,  alleging  desertion  by  the 

pensioner,  her  husband,  and  claiming  one-half  of  his  pension,  having  been  filed 
April  22,  1899,  less  than  six  months  after  the  passage  of  said  act,  conferred  no 
jurisdiction  on  the  Commissioner  to  pass  on  the  facts  alleged  in  such  declaration, 
the  action  holding  that  appellant  was  not  a  person  of  good  moral  character  and 
rejecting  her  claim  is  reversed.  See  cases  of  Rothery  r.  Rothery  (11  P.  D.,  77 
and  377)  and  Richards  v.  Richards  (Ibid.,  90). 

MUlardr.  MiUard 263 

17.  A  wife  who  owns  a  house  and  lot  valued  at  $1,150,  a  lot  valued  at  $65,  hoose- 

hold  furniture  valued  at  $50,  has  $150  in  bank,  and  rents  a  house  for  which 
she  pays  $600.  per  annum,  and  by  subleasing  of  rooms  supportsherself,  is  not 
in  necessitous  circumstances  within  the  provisions  of  the  act  of  March  3, 1899, 
and  is  not  entitled  to  one-half  her  husband's  pension  of  $17  per  month,  he 
being  without  other  means  of  support  than  his  daily  labor. 

18.  The  declaration  filed  by  claimant  July  17,  1899,  for  division  of  her  husband^s 

pension  based  on  desertion  was  void  and  conferred  no  jurisdiction  on  the  Com- 
missioner of  Pensions  to  suspend  or  withhold  pension  or  any  portion  thereof, 
or  to  pass  upon  the  question  of  desertion,  as  the  desertion  named  in  the  act  of 
March  3,  1899,  could  not  exist  until  after  the  expiration  of  six  months  from 
the  passage  of  said  act.  Rothery  v.  Rothery  (11  P.  D.,  77  and  377);  Richards 
V.  Richards  (ibid.,  90);  Henry  M.  Rothery  (ibid.,  255),  and  Millard  r.  Mil- 
lard (12  P.  D.,  262). 

Fisher  r.  Fisher „ ^ 336 

Besidence  in  Soldiers'  Home. 

19.  Pensioner  was  shown  to  have  been  an  inmate  of  a  State  home  for  soldiers  or 

sailors  for  over  two  months  after  the  filing  of  an  application  by  his  wife  for 
division  of  his  pension  under  the  second  proviso  of  the  act  of  March  3,  1899. 
The  rejection  of  her  said  claim  on  the  ground  that  the  pensioner  was  not,  at 
the  date  of  the  adjudication,  an  inmate  of  a  soldiers'  home,  was,  therefore 
error. 

Filones  v.  Fdones 237 

20.  Where  a  wife  bases  her  application  for  division  of  her  husband's  pension  on  the 

sole  ground  that  he  is  an  inmate  of  a  State  home  for  soldiers  or  sailore,  the 
question  of  desertion  is  not  involved,  and  the  rejection  of  such  a  claim,  under 
the  act  of  March  3,  1899,  on  the  ground  that  ^'des^tion  complained  of  has  not 
existed  for  six  months"  is  error. 

Medley  v.  Medley 490 
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BIVOBCE. 

See  alflo  Mabbiage  in  New  Yobs,  303. 
Ooli&bitation  after. 
1.  The  evidence  shows  that  the  claimant  applied  for  a  divorce  from  the  soldier,  and 
a  legal  decree  was  subsequently  issued  by  the  Mason  County  circuit  court,  in 
the  State  of  Kentucky,  on  January  13,  1883.  The  evidence  further  shows 
that  she  continued  to  cohabit  and  live  with  the  soldier  as  his  wife,  in  Mays- 
ville,  Ky.,  up  to  the  date  of  his  death:  Held,  That,  as  she  was  once  legally 
divorced,  and  common-law  marriages  are  not  valid  in  the  State  of  Kentucky, 
she  is  not  the  legal  widow  of  the  soldier,  and  therefore  not  entitled  to  pension 
under  the  act  of  June  27,  1890.    See  case  of  Mary  Munsel  (9  P.  D.,  30). 

Letiia  Glover  (widow) .' 497 

DOMICILE. 

See  Division  op  Pension,  Act  of  Mahch  3,  1899,  412. 

DRAFTED  KAN  AND  8X7BSTITT7TE. 

See  Service,  273. 

DUBESS. 

See  Disloyalty,  12;  Marriage  and  Divorce,  434. 

ELECTION. 

See  Rate,  331. 

ENLISTMENT. 

See  Service,  137,  500. 

EBYSIPELAS. 

See  Pathological  Sequence,  491. 

EVIDENCE. 

See  also  Death  Cause,  89,  459;  Dependent  Relatives,  129,  361;  Disloyalty,  45; 
Legitimacy,  102;  Marriage,  32,  134, 182,  278,  296,  312,  333,  348,  417,  434,  514, 517; 
Minors,  512;  Pathological  Sequence,  425;  Reimbursement,  394;  Res  Judicata, 
179. 
Presiunption  of  tinsotindneM. 

1.  The  fact  that  claimant  had  an  attack  of  rheumatism  while  a  soldier  in  the  Mex> 

lean  war  does  not  furnish  any  just  ground  for  concluding  that  he  had  said 
disease  at  the  date  of  his  enlistment  in  1862,  it  having  first  appeared  during 
his  last  service  in  1864. 

Andrew  Campbell 155 

2.  A  statement  in  d  certificate  of  dischai^e  that  the  disabling  cause  on  account  of 

which  the  soldier  was  discharged  existed  prior  to  enlistment  outweighs  and 
rebuts  the  presumption  of  prior  soundness  (Isaac  Williamson,  1  P.  D.,  7). 

C.  R.  Beardslee  alias  Charles  P.  Barclay 264 

Presiunption  of  death. 

3.  As  appellant's  husband  (the  soldier)  had  not  been  absent  unheard  of  for  seven 

3'ears  next  preceding  the  filing  of  her  claim  for  pension,  and  no  evidence  tend- 
ing to  show  his  death  prior  thereto  having  been  furnished,  she  can  not  be  held 
to  be  said  soldier's  widow  and  entitled  to  pension  on  account  of  his  service 
and  death. 

Mary  L.  Reese  {alleged  widow) Ill 
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4.  The  fact  that  claimant's  husband  desert-ed  her  in  1849,  of  itself,  does  not  raiaethe 
presumption  that  he  was  dead  in  1861,  when  she  married  sole*  ier  (Rosie  Wilson, 
6  P.  D.,  133;  Pythia  Ann  Sullivan,  7  P.  D.,  512;  Mary  A.  Warburton,  7  P.  D., 
49;  and  Helen  L.  Pepper,  9  P.  D.,  500);  but  the  fact  of  claimant's  marriage  to 
the  soldier  in  1860  or  1861,  under  the  belief  that  her  first  husliand  was  de«i, 
her  continued  cohabition  with  him  as  his  wife  until  his  death,  thirty-seven 
or  thirty-eight  years  thereafter,  the  rearing  of  a  family  of  children  recognizwl 
by  the  soldier  and  herself  as  their  legitimate  children,  and  the  fact  the  first 
husband  was  never  heani  of  since  1849,  are  circumstances  from  which  it  may 
be  inferred  that  said  first  husband  was  dead  when  claimant  married  soldier  in 
1860  or  1861;  and  that  the  presumption,  from  the  facts,  of  innocence  and  mor- 
ality outweigh  the  presumption  of  the  continuance  of  the  life  of  said  firrt  hu^ 
band.  Rider,  and  claimant's  marriage  to  the  soldier  was  legal.  The  case  ol 
Margaret  J.  Anderson  (4  P.  D.,  67)  is  overniled. 

MargareUe  E.  Hamden  ( widow) 278 

FEE. 
Act  March  3,  1901. 

1.  An  attorney  can  not  receive  any  compensation  for  the  prosecution  of  a  claim  for 

pension  under  the  provisions  of  the  act  of  March  3,  1901,  either  directly  or 
indirectly  from  the  claimant,  or  from  any  other  person. 

Francis  A.  PatteTMn  {widow) 29 

2.  The  act  of  March  3, 1901,  in  specific  language  prohibits  any  person  from  receiving 

compensation  for  services  in  making  application  under  its  pro\isions;  and  the 
words  "making  application"  signify  not  only  the  filing  of  a  declaration  for 
pension,  but  also  the  filing  of  evidence  showing  title  to  pension. 

3.  As  the  question  as  to  whether  an  attorney  or  agent  may  in  such  a  case  collect  a 

fee  from  the  claimant  is  not  properly  Ijefore  the  Department,  the  appeal,  in  so 
far  as  the  same  relates  to  this  point,  is  dismissed. 

Francis  A,  PaUerson  {widow  of  Osier) 5 

Act  January  6,  1893. 

4.  The  fourth  proviso  to  the  i)en8ion  appropriation  act  of  Match  3,  1891,  has  no 

application  to  the  amount  of  fee  to  be  allowed  in  claims  under  the  act  of  Jan- 
uary 5,  1893,  as  they  are  not  claims  for  increase  on  account  of  increase  of  the 
disability  on  account  of  which  pension  has  been  allowed. 

5.  The  decision  in  the  case  of  Daniel  Hauenstein  (7  P.  D.,  256)  is  overruled. 

WiUiam  If.  Jones 525 

Forfeiture. 

6.  The  fact  that  an  attorney  makes  contention  for  a  fee  for  his  services  in  a  claim  for 

pension  estops  him  from  denying  that  he  has  received  notice  of  the  allowance 
of  the  claim,  and  that  his  title  to  the  fee  has  been  denied  by  the  Bureau;  and 
where  subsequently  to  making  such  contention  he  acquiesces  in  the  adverse 
action  of  the  Bureau  for  one  year — that  is,  fails  to  enter  an  appeal  to  this 
Department — he  thereby  forfeits  whatever  title  he  may  have  had  to  the  fee. 

7.  When  an  attorney  who  (contends  for  a  fee  on  the  original  issue  in  a  claim  mwler 

the  general  law  Hubsecjuently  to  said  issue  files  in  behalf  of  the  applicant  a  dec- 
laration for  "additional  i)ension"  in  which  is  recited  the  fact  that  the  applicant 
is  in  receipt  of  pension  under  the  general  law,  it  is  presume<l  that  said  attorney 
has  receive<l  notice  of  the  allowance  of  the  original  claim;  and  where  under 
the  foregoing  conditions  he  acquiesces  for  one  year  from  the  date  of  filing  aaid 
declaration  in  the  adverse  action  of  the  Bureau  in  refusing  to  certify  to  him  a 
fee  on  the  original  issue — that  is,  fails  to  enter  an  appeal  to  this  Department 
within  a  year — he  thereby  forfeits  whatever  title  he  may  have  had  to  the  fee. 

James  Mar»hall .^ .239 
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Refundment. 

As  but  one  fee  can  be  certified  on  each  issue  to  allow  pension  in  a  claim  where 
such  fee  was  erroneously  certified  and  paid  to  an  attorney  and  he  refuses  to 
refund  the  same,  the  Commissioner  can  not  certify  another  fee  to  the  attorney 
entitled  to  the  one  so  paid,  as  there  is  no  fund  from  which  such  fee  may  be 
paid. 

Harvey  Harrington 109 

Where  a  pension  has  been  fraudulently  obtained,  the  attorney  who  prosecuted 
the  claim,  without  knowledge  of  the  fraud,  can  not  be  required  to  refund  the 
fee  paid  him  for  his  services  in  securing  the  pension  allowed.  The  case  of 
Elizabeth  Striggon  (8  P.  D.,  12)  is  overruled. 

Thomas  Webster 441 

FOSFEITTJBE. 

See  Fee,  239. 
FBAUD  AND  MISTAKE. 

See  also  Fee,  441;  Reimbursement,  394;  Res  Adjudicate,  179. 

BeimbnrBement. 

The  evidence  showing  that  the  appellant  made  a  fraudulent  application  in  1866, 
upon  which  pension  was  allowed  and  paid,  it  is  immaterial  whether  such 
pension  was  actually  received  by  her  or  was  (as  is  alleged)  appropriated  by 
her  attorney.  In  either  event  the  Government  may  reimburse  itself  by  with- 
holding current  pension  due  her. 

Annie  Cooke  (widow) 116 

FITND. 

See  Fee,  109. 

GANGRENE. 

See  Death  Cause,  364. 

GTJABDIANSHIP. 

See  also  Jurisdiction,  147. 

Soldier  died  August  5, 1884,  leaving  the  appellant,  his  widow,  and  a  minor  child, 
William  P. ,  under  16  years  of  age.  The  widow,  mother  of  said  minor,  remarried 
December  25,  1884.  Said  minor  was  lx)m  July  29,  1883,  and  has  resided  with 
his  uncle,  David  H.  Hall,  continuously  since  he  was  16  months  old,  who  was 
duly  appointed  his  guardian  by  the  district  court  in  the  State  of  Iowa  September 
5,  1890.  October  4,  1890,  said  guardian  filed  a  claim  for  pension  as  such  guar- 
dian under  the  act  of  June  27,  1890,  and  appellant  also  filed  a  claim  for  pension 
under  said  act  as  mother  of  said  minor  January  31, 1891,  and  was  subse(iuently, 
September  7,  1891,  appointed  guardian  of  said  minor  bythe  probate  court  of 
Hubbard  County,  Minn.  On  January  31, 1899,  her  said  claim  was  rejected  on 
the  following  ground:  **  That  the  claim  for  the  minor  under  the  act  of  June  27, 
1890,  hajB  this  day  been  allowed,  and  payment  ordered  to  he  made  to  David  H. 
Hall,  the  guardian,  who  acquired  authority  anterior  to  the  filing  of  this  claim, 
or  the  appointment  of  Calista  A.  Stombaugh  as  guardian. "  It  is  held  that  Hall^ 
having  been  recognized  as  a  fit  person  to  act  as  agent  of  the  Government  to 
receive  and  disburse  the  money  of  his  ward,  and  he  having  accepted  the  agency 
thus  imposed  and  nothing  appearing  in  the  record  showing  that  he  has  broken 
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its  terms,  the  Bureau  action  rejecting  appellant's  claim  for  recognition  in  the 
claim  was  without  error.  Any  contest  over  the  right  of  poBseasion  of  the  minor 
or  his  property  must  be  relegated  to  the  local  courts  for  decision. 

Minor  of  David  T,  Hall 1 

HELPLESS  MINOB. 

Disability. 

1.  This  child,  although  sound  in  body,  being  so  deficient  mentally  that  he  can  not 

learn,  has  no  memory,  will  work  only  under  constant  direct  personal  oversight, 
and  will  not  be  employed  by  anyone,  even  for  his  board  only,  is  helpless 
within  the  meaning  of  the  law. 

Minor  of  Myers  Horn 365 

2.  The  evidence  shows  that  on  account  of  permanent  disabilities  the  minor  is  unable 

to  perform  manual  labor  and  is  a  charge  upon  those  bound  to  support  him: 
Held,  That  the  minor  is  "permanently  helpleps'*  within  the  meaning  of  the 
third  section  of  the  act  of  June  27,  1890,  akid  entitled  to  a  continuance  of  his 
pension  as  such. 

Freddie  J,  Toumine  (helpless. minor) ••••••••••••••••  527 

HEMIPLEGIA. 

See  DisABiLFTY,  50. 
HUSBAND  AND  WIFE. 

See  Divorce,  497. 

IDENTITY. 

1.  Appellant  filed  her  claim  for  pension  under  the  act  of  June  27, 1890,  as  the  widow 
of  one  George  Washington,  late  of  Carlisle,  Pa.,  who  she  alleged  served  in 
Company  E,  Fifth  Massachusetts  Volunteer  Cavalry.  On  April  3,  18W,  one 
George  Washington,  residing  in  Boston,  applied  for  a  pension  as  the  person 
who  served  in  said  company  and  regiment,  and  his  claim  was  admitted  after 
a  special  examination,  November  9,  1896,  appellant's  claim  having  been 
rejected  September  8,  1896,  on  the  ground  that  the  evidence  failed  to  show 
that  her  deceased  husband  was  the  person  who  8er\'ed  in  said  company. 
Subsequently  she  filed  additional  testimony  to  establish  the  identity  of  her 
late  husband,  but  the  former  rejection  of  her  claim  was  adhered  to.  It  appeals 
that  appellant  was  in  possession  of  the  discharge  certificate  of  the  George  Wash- 
ington who  rendered  the  service  in  said  organization,  when  she  filed  her  claim 
for  pension,  and  it  appeared  that  the  same  was  in  the  possession  of  her  late 
husband  as  early  as  1874,  but  it  appeared  just  as  clear  that  it  had  at  one  time 
been  in  the  hands  of  the  George  Washington  of  Boston,  and  the  personal 
description  therein  was  unquestionably  that  of  the  latter.  In  view  of  the  fact 
that  a  large  number  of  witnesses  of  good  reputation,  .including  comrades,  one 
of  whom  was  a  white  lieutenant  in  said  company,  testified  with  the  pensioner 
before  them,  that  he  was  the  identical  George  Washington  who  rendere<i  the 
service  in  said  organization,  and  the  superior  standing  and  character  of  the 
witnesses  testifying  in  behalf  of  the  pensioner,  as  compared  with  those  testify- 
ing for  appellant,  it  is  held  that  the  evidence  does  not  show  that  her  deceased 
husband  was  the  soldier  who  rendered  the  service  as  George  Washington  in 
Company  E.  Fifth  Massachusetts  Cavalry,  and  her  claim  for  pension  was 
properly  rejected. 

Mary  E.  WaMngton  {widoiv) ...-..--.•.••..--....•••.•  22S 
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rLIilNOIS,  liAWS  OF. 

See  Mabriaue  and  Divorce,  326,  481. 

IMPEDIMENT. 

See  Marriage,  106, 134, 258, 292, 306, 312, 326, 333, 340, 348, 417, 481, 505. 

INCOME. 
See  Dependent  Parents,  129. 

INCBEA8E. 

See  also  Commencbmbmt,  17;  Notice,  21;  Rate,  294,  331;  Berating,  212. 

Defective  TiBlon. 

1.  Appellant  is  adequately  pensioned  at  third  grade  for  the  degree  of  disability 

shown  to  result  from  the  loss  of  left  eye,  affecting  sight  of  right  eye,  from 
gunshot  wound,  it  appearing  that  he  has  one-tenth  vision  remaining  in  right 
eye,  which  would  enable  him  to  perform  some  coarse  manual  labor  not  requir- 
ing much  acuity  of  vision,  and  not,  therefore,  incapacitating  for  all  manual 
labor,  entitling  him  to  the  second-grade  rate. 

William  Moore 87 

2.  In  the  case  at  bar,  a  pension  at  the  rate  of  $17  per  month  is  held  by  the  Bureau 

to  be  adequate  to  the  degree  of  disability  resulting  from  total  blindness  of  one 
eye  and  loss  of  nine-tenths  vision  in  the  other  eye  from  corneal  opacity.  In 
the  case  of  William  Moore  (12  P.  D.,  87) ,  considered  bjj  the  Department  upon 
appeal  November  30,  1901,  the  Bureau  had  allowed  the  third-grade  rate  ($24 
per  month)  for  loss  of  one  eye  from  traumatism,  and  loss  of  nine-tenths  vision 
in  the  other  eye  from  optic  atrophy  resulting  from  said  injury. 

3.  The  inequality  in  the  rates  allowed  by  the  Bureau  in  these  two  cases  for  practi- 

cally the  same  degree  of  inability  to  perform  manual  labor,  of  each  pensioner, 
by  reason  of  poor  vision,  demonstrates  the  advisability  of  adopting  some 
method  by  which  a  more  equable  adjustment  of  rates  in  cases  of  ocular  injuries 
can  be  made. 

4.  In  the  judgment  of  the  Department  the  rules  laid  down,  the  formulas  evolved, 

and  the  tables  prepared  showing  the  relative  values  of  the  different  defects  of 
vision,  by  Wiirdemann  and  Magnus  in  their  joint  work  on  "The  economic 
valuation  of  vision,"  furnish  a  medium  or  working  basis  for  a  more  uniform 
arrangement  of  rates  in  such  class  of  cases. 

5.  Accepting  their  maximum  and  minimum  limits,  respectively,  of  the  range  of 

visual  acuity  necessary  as  a  condition  of  success  in  the  performance  of  manual 
labor,  namely,  0.50  (one-half)  to  0.05  (one-twentieth)  of  the  full  s<uentific 
standard,  as  being  both  practical  and  approximately  correct,  though  not  con- 
trolling, it  is  quite  evident  that  a  visual  acuity  that  is  limited  to  one-tenth  of 
normal,  and  exists  in  but  one  eye  (the  conditions  shown  in  this  case)  is  a  very 
low  grade  of  \'i8ion. 

6.  Held:  That  the  degree  of  disability  resulting  from  the  amount  of  damage  to  the 

visual  acuity  of  the  appellant  in  this  case  is  fully  equivalent  to  the  loss  of  a 
hand  or  foot  for  purposes  of  manual  labor,  and  warrants  the  allowance  of  the 
third-grade  rate  (the  rate  allowed  in  the  case  cited  above,  for  an  equivalent 
though  not  identical  cause  of  disability) . 

JohnT.  Watson 92 


Digitized  by  VjOOQ IC 


548  INDEX   TO   DECISIONS. 

Paralysis. 

7.  The  basic  principle  upon  whicli  claims  for  straight  increase  under  the  general  law 

are  adjudicated  involves,  primarily,  the  question  as  to  whether  or  not  the 
degree  of  disability  due  to  pensioned  cause  or  causes,  per  se,  has  increased  U* 
such  an  extent  as  to  warrant  the  allowance  of  a  higher  rate  of  pension,  and 
secondly,  the  question  as  to  whether  or  not  some  sequence  has  arisen  which 
increases  the  degree  of  disability,  and  consequently  warrants  an  increase  in 
rate. 

8.  In  the  case  at  bar  the  essential  feature  of  this  principle  appears  to  have  been 

ignored  in  the  adjudication  of  the  pensioner's  claims  for  increase  filed  April 
16,  1896,  and  June  12,  1897,  respectively,  each  of  which  was  rejected  princi- 
pally upon  the  ground  that  the  paralysis  of  his  left  side  could  not  be  accepted 
as  a  result  of  the  disease  of  spine  for  which  he  is  pensioned. 

9.  In  the  judgment  of  the  Department,  the  refusal  on  the  part  of  the  Bureau  to 

accept  the  paralysis  of  the  claimant's  left  side  as  a  result  of  the  disease  of  spine 
for  which  he  is  pensioned  was  justified  by  the  history  of  the  case  furnished  M' 
the  claimant  himself;  but  it  is  held  that  the  refusal  to  allow  an  increacie  in 
rate  from  third  to  second  grade  for  disease  of  spine  alone,  under  each  an<l 
both  of  said  claims,  was  error,  as  it  was  clearly  shown  at  the  medical  exami- 
nations made  pursuant  to  such  claims  that  he  was  unable  to  perform  any 
manual  labor  by  reason  of  said  pensioned  cause. 
10.  All  adverse  actions  in  the  said  claims,  both  of  the  Department  and  the  Bureau, 
are  rescinded  and  set  aside. 

Thomas  C.  Johnson 59 

INCXTBBEirCE. 

See  Line  op  Duty,  464. 

IKSAKITT. 

See  Death  Cause,  459;  Reduction,  244. 

JUmSBICTION. 

See  Division  of  Pension,  336;  Fee,  109. 

Guardianship. 

1.  The  Commissioner  of  Pensions  is  without  authority,  in  the  absence  of  legislation 

by  Congress  giving  him  power  so  to  do,  to  suspend  the  quarterly  payments  of 
pension  to  the  duly  appointed  and  qualified  guardian  or  committee  of  an 
insane  pensioner  solely  upon  the  ground  that  funds  have  accumulate<i  in  the 
hands  of  such  guardian  or  committee  in  excess  of  the  needs  of  the  insane  pen- 
sioner, and  when  there  is  no  charge  or  proof  of  any  maladministration,  embez- 
zlement, or  unlawful  conversion  to  his  own  use  by  such  guardian  or  committee 
of  the  pension  money  in  his  hands  l>elonging  to  his  ward. 

2.  The  decision  of  this  Department  of  May  22,  1901   (11  P.  D.,  351),  is  hereby 

modified  and  overruled. 

Guardian  of  George  /.  Brick  (insane) 147 

Practice. 

3.  Claimant's  declaration  under  the  act  of  March  3,  1899,  alleging  desertion  by  the 

pensioner,  her  husband,  and  claiming  one-half  of  hia  pension,  having  been 
filed  April  22, 1899,  less  than  six  months  after  the  passage  of  said  act,  confenv*! 
no  jurisdiction  on  the  Commissioner  to  pass  on  the  facts  allegetl  in  soch 
declaration,  the  action  holding  that  appellant  was  not  a  person  of  good  mora! 
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character  and  rejecting  her  claim  is  reversed.  See  cases  of  Rothery  v.  Rothery 
(11  P.  D.,  77  and  377),  and  Richards  v.  Richards  (Id.,  90). 

MiUardv.  MiUard 263 

JOINT  RESOLUTION,  JT7LY  1,  1902. 

See  Service,  450. 

KENTXrCKY,  LAWS  OF. 

See  Marriage  and  Divorce,  292,  439. 

LEGITIMACT. 
Evidence. 

1.  The  evidence  shows  that  the  mother  of  this  claimant  married  one  Little  in  1877, 
in  Pike  County,  Ark.,  and  in  the  same  year  removed  to  Hempstead  County, 
in  the  same  State;  that  said  mother  returned  to  her  relatives  and  friends  in 
Pike  County,  in  1879,  and  reported  that  said  husband  was  dead,  bringing  an 
infant  son  by  said  marriage  with  her;  that  in  1883  she  married  claimant's 
father,  Thomas  J.  Fox  (now  deceased),  who  survived  her;  that  it  was  under- 
stood and  believed  by  her  relatives,  friends,  and  neighbors  that  said  former 
husband  died  in  1879,  said  son  by  said  former  husband  testifying,  also,  that  he 
resided  with  his  mother  until  her  death  in  1885,  and  was  always  told  that  his 
father  die<l  while  he  was  a  small  child.  It  is  held,  in  harmony  with  the  cases 
of  Kelly's  heirs  v.  McGuire  et  al.  (15  Ark.,  605),  and  Wilson  r.  Brownlee  (24 
Ark.,  586),  that  declarations  by  members  and  relatives  of  the  family,  or  general 
repute  in  the  family,  are  goo<^l  evidence  to  establish  death,  heirship,  and  the 
like,  though  disconnected  with  any  question  of  f)edigree;  and  in  this  case 
satisfactorily  establishes  that  claimant's  mother's  first  husband  died  prior  to 
her  marriage  to  her  father,  Fox,  and  that  said  marriage  was  legal,  and  she  is 
the  legitimate  daughter  of  said  soldier. 

Cora  B.  Fox  (minor) 102 

LIMITATION. 

1.  The  only  "widow  who  is  recjuired  by  the  fourth  proviso  of  the  act  of  March  3, 

1899,  to  have  lived  and  cohabited  with  her  husband  continuously  from  the  date 
of  their  marriage  to  the  date  of  his  death,  in  order  to  establish  her  pensionable 
status,  is  one  whose  marriage  occurred  on  or  subsequent  to  the  passage  of  the 
act  and  subsequent  to  his  last  military  or  naval  service,  he  not  having  served 
in  the  war  between  the  United  States  and  the  Kingdom  of  Spain.  Claimant 
having  married  soldier  June  17,  1899,  and  lived  and  cohabited  with  him  con- 
tinuously from  the  date  of  the  marriage  to  the  date  of  his  death,  January  3, 

1900,  the  rejection  of  her  claim  on  the  ground  that  she  married  the  soldier 
subsequent  to  the  passage  of  said  act  was  error. 

Henrietta  Briggs  {vndow) 479 

LINE  OF  DUTY. 

See  also  Desertion,  253;  Origin  of  Disability,  298. 

Accidental  injury. 
1.  The  claimant  l^eing  absent  from  his  camp,  by  permission  to  visit  a  nearby  town, 
in  pursuit  of  his  own  pleasure  and  recreation,  and  being  injured  in  the  right 
eye  by  an  accidental  blow  from  a  fireball  nhot  from  a  roman  candle,  during 
Christmas  festivities  in  the  town,  was  not  in  the  line  of  duty,  and  is  not 
entitled  to  pension  on  account  of  such  injury  ho  incurred. 

James  D.  Silman 431 
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Pass  to  visit. 

2.  The  evidence  showing  that  the  injury  for  which  the  claimant  seeks  pension  was 

incurred/ while  he  was  absent  from  his  proper  command  by  verbal  permission 
of  this  captain,  for  the  purpose  of  visiting  his  family,  and  that  at  time  of  said 
injury  he  was  not  performing  any  military  service,  but  was  running  from  some 
rebel  cavalry,  having  joined,  in  his  flight,  some  other  troops,  with  whom  he 
remained  several  days  hiding  out  in  the  w^oods,  it  is  held  that  his  injury  was 
not  incurred  in  the  line  of  duty. 

Robert  A.  Smith : 142 

Undergoing  punishment. 

3.  The  claimant  being  at  time  of  incurrence  of  injuries  in  confinement  underlining 

sentence  of  a  court-martial,  he  was  not  in  line  of  duty  for  pensionable 
purposes. 

John  J,  Macentee 464 

IVood  alcohol — Poison. 

4.  The  expert  evidence  filed  in  the  case  since  the  former  decision  in  the  same   (10 

P.  D.,  376)  was  rendered  emphasized  the  conclusions  reached  in  said  former 
decision  that  claimant's  loss  of  vision  was  due  to  wood  alcohol  poisoning,  not 
due  to  the  service  in  line  of  duty,  and  said  decision  is  adhered  to,  and  the 
motion  to  reconsider  and  set  the  same  aside  is  overruled. 

Joseph  E.  Hendrickson , 269 

LOST  WARRANT. 

See  Bounty  Land,  184. 

LOUISIANA,  LAWS  OF. 

See  Marriage  and  Divorce,  382. 

*<  MAINE,"  THE. 

See  Commencement,  428. 

MATiAKTATi  POISONING. 

See  Pathological  Sequence,  422,  486. 

MABBIAGE. 
See  also  Divorce,  497;  Limitation,  479. 

Burden  of  proof. 
1.  Appellant  was  married  to  the  soldier  in  legal  form  in  1882,  and  lived  with  him 
in  the  relation  of  husband  and  wife  from  the  date  of  such  marriage  to  the  date 
of  his  death  in  1896,  leaving  three  children  the  result  of  said  union.  Appel- 
lant was  never  married  prior  to  her  marriage  to  soldier,  and  no  evidence 
appears  in  the  case  tending  to  show  that  soldier  was  ever  previously  married, 
but  all  the  evidence  in  the  case  shows  that  he  was  known  only  as  a  single 
main  or  bachelor.  It  is  hold  that  the  marriage  thus  shown  was  subject  to 
attack  only  on  clear  and  satisfactory  evidence  of  a  want  of  capacity  of  the 
husband,  which  in  this  case  has  not  been  shown,  and  claimant*s  marrii^e  to 
soldier  is  shown  to  have  been  legal,  and  she  is  his  widow. 

Henrietta  Kirchner  {widow) 296 
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BuresB. 

2.  The  evidence  shows  that  the  claimant  was  lawfully  married  to  one  James  Hol- 

leran  (who  is  still  living)  prior  to  her  marriage  to  the  soldier,  and  fails  to 
show  that  said  prior  marriage  w^as  ever  legally  annulled  or  dissolved.'  It  is 
therefore  held  that  her  marriage  to  the  soldier  was  invalid. 

Ellen  Det^ening  (widow) 434 

Divorce— Act  March  3,  1901. 

3.  It  appearing  from  the  evidence  in  this  case,  and  from  this  appellant's  own  admis- 

sion, that  she  was  divorced  from  her  second  husband,  Thomas  £.  Umbei^ger, 
upon  his  application,  she  has  no  title  whatever,  under  the  provisions  of  the 
act  of  March  3, 1901,  to  restoration  of  the  pension  she  formerly  received  as  the 
widow  of  the  deceased  soldier,  David  D.  Palmer. 

Annie  M,  Palmer,  now  Umberger  (widow) 510 

Impediment. 

4.  The  deceased  soldier  was  first  lawfully  married  in  1857,  in  Mifflin  County,  Pa., 

to  one  Amelia  Ryan,  with  whom  he  lived  as  his  wife  until  1866,  when  he 
deserted  her  and  went  to  Platte  County,  Mo.,  where  he  married  one  Elmyra 
Bums,  in  August,  1867.  He  deserted  this  second  wife,  Elmyra,  in  a  few 
months,  and  there  is  no  proof  that  he  ever  lived  with  hei;,  or  acknowledged 
her  as  his  wife  afterwards.  The  evidence  shows  that  the  soldier  was  never 
divorced  from  his  first  wife,  Amelia,  who  is  shown  to  have  died  in  1878.  He 
married  the  appellant,  Sarah  Waddel,  in  Calhoun  County,  111.,  in  1887,  nine 
years  after  the  death  of  the  first  wife,  Amelia,  and  lived  with  her  as  his  wife 
until  his  death  in  1894:  Held,  That  the  second  marriage  of  the  soldier  to 
Elmyra,  while  the  first  wife  was  living  and  undivorced,  was  illegal  and  abso- 
lutely void,  never  became  a  lawful  union,  and  constituted  no  bar  or  impedi- 
ment to  his  marriage  to  this  appellant  in  1887,  after  the  disolution  of  his  first, 
and  only  lawful  prior  marriage  by  the  death  of  Amelia,  and  that  the  appellant 
is  shown  to  have  been  the  lawful  wife  of  the  soldier,  and  should  be  accepted 
as  his  widow  for  pensionable  purposes. 

Sarah  Sanford  (widow) 106 

5.  It  appearing  from  the  evidence  in  this  case  that  at  the  date  of  the  marriage  of  this 

appellant  to  the  deceased  soldier  he  had  another  lawful  wife  living  and  undi- 
vorced,  her  marriage  to  him  was  illegal  and  void  under  the  laws  of  the  State  of 
New  York,  where  it  was  consummated  and  where  the  parties  resided ;  and  since 
it  also  appears  that  the  appellant  had  no  knowledge  of  the  existence  of  the 
impediment  to  her  lawful  marriage  with  the  soldier  until  after  his  death,  and 
no  change  in  the  relationship  sustained  by  said  parties  to  each  other  is  shown 
after  the  removal  of  the  impediment  to  their  lawful  union  by  the  death  of  the 
first  wife,  no  l^<al  marriage  is  established  between  the  appellant  and  the 
soldier,  and  she  is  not  his  pensionable  widow. 

Caroline  Wagner  (alleged  mdow) 134 

6.  Claimant  married  Harrison  Conklin  in  1862,  and  he  died  in  the  service  in  1864. 

John  Conklin  married  Jane  Conklin  in  1864,  and  while  she  was  living  and 
undivorced  married  the  claimant  herein  in  1866.  The  testimony  shows  claim- 
ant to  have  had  no  knowledge  of  the  first  marriage  of  John  until  after  his 
death  in  1895,  having  lived  with  said  John  as  his  wife  for  nearly  thirty  years, 
and  having  reared  a  family  of  four  children:  Heldy  Claimant  is  the  widow  of 
Harrison  Conklin,  and  is  entirely  free  and  blameless  from  any  charge  of  open 
and  notorious  adulterous  cohabitation  with  John  Conklin. 

7.  The  act  of  August  7,  1882,  is  founded  upon  a  condition  implying  vitiated  morals 

and  a  lack  of  chastity,  and  does  not  reach  those  whose  matrimonial  relations 
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are  illegal  from  an  abstract  technical  standpoint  only  and  are  not  tainted  with 
moral  turpitude. 

Watie  D.  Conklhi  (widmv) 259 

8.  The  only  testimony  as  to  claimant's  first  marriage  and  as  to  that  husband's  death 

being  her  own  statement,  which  shows  also  that  his  death  waa  prior  to  her 
second  marriage,  she  appearing  to  be  a  woman  of  good  reputation,  and  no 
further  testimony  appearing  to  be  procurable,  she  is  held  to  have  satiafactorily 
established  her  capacity  to  remarry.  Her  second  marriage  is  shown  of  record; 
also  a  third,  to  the  soldier,  three  years  later,  and  subsequent  to  the  reported 
death  in  England  of  her  second  husband,  but  the  only  testimony  as  to  the  death 
of  her  second  husband  is  her  own  statement,  none  other  appearing  to  be  pro- 
curable. She  and  soldier  cohabited  a?  husband  and  wife  until  his  death,  nearly 
thirty  years  after  their  marriage,  with  no  further  news  of  her  second  husband: 
Heldj  Assuming  her  formal  marriage  to  the  soldier  was  invalid  and  void,  the 
prior  death  of  her  second  husband  not  being  satisfactorily  established  by  proof, 
that  the  latter' s  death  may  be  presumed  under  the  general  rule  as  to  presump- 
tion of  death,  and  that  there  was  a  valid  common-law  marriage  subsequent  to 
the  seven-year  period  mentioned  in  said  rule. 

Elizabeth  Adams  ( widow) 312 

9.  The  only  evidence  of  a  prior  marriage  of  claimant  or  soldier  is  the  statement  of 

the  former  coupled  with  the  statemant  that  the  first  hOsband  an(i  wife  died 
years  before  the  second  marriage,  but  that  it  was  impossible  for  her  at  that 
late  date  to  furnish  further  evidence  as  to  that  fact:  Heldj  That  claimant 
having  proved  the  fact  of  her  marriage  to  the  soldier  according  to  the  laws  of 
Texas,  where  said  marriage  was  celebrated  and  where  the  parties  resided  at 
the  time  the  right  to  pension  accrued,  and  haxing  cohabited  with  soldier  as 
his  wife  from  the  date  of  said  marriage  to  the  date  of  his  death,  ten  years 
thereafter,  her  pensionable  status  was  established,  as  the  mere  presumption  of 
life  of  a  prior  husband  or  wife  can  not  prevail  against  the  presumption  of 
the  innocence  of  the  parties  who  enter  the  marriage  relation  according  to  legal 
forms.     (Esther  A.  Palmer,  11  P.  D.,  320.) 

Rebecca  J.  Fisher  {uidow) 417 

10.  In  this  case  soldier  married  claimant  while  he  had  an  undivorced  wife  living, 

of  which  claimant  was  ignorant.  Three  months  after  such  marriage  soldier 
procured  a  decree  of  divorce  from  his  first  w^ife,  evidencing  his  desire  to 
remove  any  impediment  to  such  marriage:  Held,  That  these  facts  warrant  a 
special  examination  to  determine  the  facts  as  to  when  soldier  filetl  his  bill  for 
divorce,  the  date  of  the  default  decree,  and  all  facts  bearing  on  the  intention 
of  the  parties  to  live  in  the  relation  of  husband  and  wife  subsequent  to  the 
removal  of  the  impediment  to  their  legal  marriage,  distinguishing  this  case 
from  that  of  Cartwright  et  al.  v.  McGown  (121  111.,  388). 

Eliza  B.  Wilsoji  ( widow) 481 

11.  In  a  caae  where  the  evidence  establishes  the  marriage  of  claimant  to  the  soldier, 

and  there  is  no  evidence  that  the  parties  were  incapacitated  for  marriage  at  its 
date  other  than  the  soldier's  own  statement  that  he  had  been  previously  mar- 
ried, in  which  he  also  said  that  his  former  wife  had  died  before  his  marriage 
to  claimant,  the  marriage  is  not  successfully  attacked  nor  its  validity  destroyed. 
Selia  Ambers  ( widoxo) 333 

12.  Claimant  Alice  married  the  within -named  soldier  in  1863,  and  he  deserted  her 

about  the  year  1868.  She  subsequently  attempted  to  contrat^t  two  other  mar- 
riages, and  the  soldier  died,  after  said  attempts,  in  the  year  1894:  Held^ 
Claimant's  subsequent  marriages  were  void  ab  initio  for  the  reason  that  she 
had  a  living  and  undivorced  husband  at  the  dates  on  which  she  attempted  to 
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contract  said  marriages.  She  is  now  the  widow  of  soldier.  Claimant  Ellen 
married  soldier  in  the  year  1869,  and  he  died  in  the  year  1894.  Soldier  at 
the  date  of  his  marriage  with  claimant  had  a  living  undivorced  wife,  and 
said  wife  is  now  living:  Heldj  Claimant  is  not  the  widow  of  the  soldier  in 
question. 

Alice  and  Elleii  Franklin  (om  ividmvs) 50& 

Indians  under  act  AugruBt  7,  1882. 

13.  Section  4705  of  the  Revised  Statutes  does  not  exclude  proof  of  marriage  under 

section  2  of  the  act  of  August  7,  1882. 

Minor  of  Jack  Redhird -• 517 

Cherokee  Kation. 

14.  The  Cherokee  Nation,  in  the  year  1859,  passed  an  act  prescribing  the  manner 

and  method  of  obtaining  divorces  in  said  nation.  In  the  year  1866  John 
Ross,  sergeant,  Company  K,  Third  Indian  Volunteer  Home  Guards,  attempted 
to  divorce  his  wife  according  to  an  old  tribal  custom,  by  sending  her  away 
from  his  home,  and  then  took  the  claimant  herein  as  his  wife,  the  said  act 
still  being  in  force:  Hdd^  The  attempted  divorce  was  futile,  and  the  attempted 
marriage  with  claimant  void  ab  initio. 

Lucinda  Rosa  (vndow) 474 

In  Kentucky. 

15.  Claimant  and  soldier,  residing  in  Kentucky,  never  having  ratified  their  slave 

marriage,  entered  into  in  that  State  in  1868,  according  to  the  act  of  February 
14,  1866,  of  the  legislature  of  said  State,  the  same  was  not  valid,  and  she  has 
no  pensionable  status  as  the  widow  of  said  soldier.  See  cases  of  Nannie  Roach 
(7  P.  D.,  80);  Mary  Riddle  (10  P.  D.,  441);  Eliza  J.  Ellis  (12  P.  D.,  159); 
Estill  v.  Rogers  (1  Bush,  Ky.,  62),  and  Maria  Meritt  (10  P.  D.,  157). 

Martha  Maddox 447 

16.  The  appellant  and  the  deceased  soldier  were  colored  persons  residing  in  the 

State  of  Kentucky,  and  had  been  married  while  in  a  state  of  slavery  in  the 
year  1862,  in  accordance  with  the  custom  of  slaves,  but  after  their  emancipa- 
tion had  taken  no  steps  to  ratify  and  legalize  their  subsisting  slave  marriage 
in  the  manner  required  by  the  statutes  of  that  State:  Held^  That  the  appel- 
lant can  not  be  recognized  as  the  widow  of  soldier,  and  is  not  entitled  to  pen- 
sion as  such  under  the  provisions  of  the  third  section  of  the  act  of  June  27, 
1890.  (See  decisions  in  cases  of  Nannie  Roach,  7  P.  D.,  80;  Lettie  Hawkins, 
8  P.  D.,  22;  Maria  Merritt,  10  P.  D.,  157,  and  Mary  Riddle,  ibid.,  441.) 

Eliza  J.  Ellis  (mdow) 159 

17.  The  claimant's  former  husband  appearing  to  have  been  absent  and  unheard  of 

for  five  years  preceding  her  marriage  to  the  soldier,  with  whom  she  lived  for 
thirty-six  years  thereafter,  such  remarriage  was  valid  under  the  laws  of  the 
State  of  Kentucky,  where  contracted,  and  she  is  the  soldier's  lawful  widow. 

Amy  Collins  (widow) 292 

18.  As  claimant  had  a  husband  living  when  she  married  the  soldier,  such  marriage 

was  void,  and  as  a  common-law  marriage  is  not  sanctioned  by  the  laws 
of  Kentucky,  no  marriage  between  claimant  and  soldier  subsequent  to  the 
removal  of  the  impediment  to  their  marriage  can  be  presumed. 

Maggie  Merriman  (widoiv) 439 

Louieiana. 

19.  Under  the  laws  of  the  State  of  Louisiana,  the  claimant  is  held  to  have  been  the 

lawful  wife  of  the  soldier  from  the  year  1880  up  to  the  time  of  his  death,  on 
January  4,  1898.  About  the  year  1880,  both  parties  being  able  to  consent  and 
able  to  contract,  mutually  agreed  to  enter  the  state  of  matrimony.    From  that 
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time  to  the  date  of  the  soldier's  death  they  lived  together  and  cohabited  as 
man  and  wife,  and,  as  such,  held  themselves  out  to  the  world.  Daring  that 
whole  period  they  were  regarded  as  man  and  wife  by  neighbors  and  friends 
among  whom  they  lived. 

FrancoUe  Gabriel 382 

Massachusetts. 

20.  Appellant  was,  prior  to  her  ceremonial  marriage  to  the  soldier,  married  to  one 

Erasmus  Holmes,  and  on  her  libel  w^as  granted  a  decree  of  divorce  from  bed 
and  board  against  him  in  the  State  of  Massachusetts.  It  is  not  shown  that 
such  decree  was  ever  made  absolute,  or  that  said  marriage  had  been  dissolved. 
Therefore  her  marriage  to  the  soldier.while  said  Holmes  was  living  was  void 
and  she  i»  not  his  widow. 

Hannah  J.  Bills  (mdow) 445 

New  York. 

21.  The  claimant's  marriage  to  the  soldier  is  shown  to  have  been  valid  under  the 

laws  of  the  State  of  New  York  where  celebrated;  her  former  husband  being 
reported  and  generally  believed  to  have  died  eleven  years  before,  and  not 
heard  of  since  his  reported  death,  twenty-six  years  ago  at  this  time. 

Ann  Green  {widow) 306 

22.  Appellant  married  the  soldier,  by  ceremony,  in  the  State  of  New  York,  February 

28,  1866,  and  they  lived  together  in  that  State  as  husband  and  wife  for  one 
year  and  nine  days,  when  they  separated.  Some  time  thereafter  soldier  left 
the  State  of  New  York  for  the  State  of  Michigan,  accompanied  by  one  Eliza  J. 
White.  While  in  the  State  of  Michigan  soldier  applied  for  and  obtained  a 
divorce  from  claimant.  May  5,  1870,  on  the  ground  of  desertion,  and  on  March 
4, 1871,  married,  by  a  ceremony,  said  Eliza  J.  White,  in  the  State  of  New  York, 
and  lived  with  her  as  her  husband  until  his  death  in  1879,  two  children  being 
bom  to  them  during  this  period:  Held,  That  under  section  2  of  the  act  of 
August  7,  1882,  which  provides  that  marriages  ''shall  he  proved  in  pension 
cases  to  be  legal  marriages,  according  to  the  law  of  the  place  where  the  parties 
resided  at  the  time  of  the  marriage  or  at  the  time  when  the  right  to  pension 
accrued,''  soldier's  second  marriage  was  void,  the  courts  of  New  York,  where 
claimant  and  soldier  were  married,  and  where  she  resided  at  the  time  the  right 
to  pension  accrued,  having  decided  that  a  decree  of  divorce  in  another  State 
proceeding  on  a  constructive  service  of  process  by  publication,  though  valid 
by  the  law  of  the  forum,  is  void  in  the  State  of  New  York,  and  d.oes  notchange 
the  status  of  a  defendant  in  the  jurisdiction  of  the  State  of  New  York.  (See 
Atherton  v,  Atherton,  82  Hun.,  N.  Y.,  179;  In  re  House,  40  N.  Y.  St,  286; 
Da^^d  v.  Davis,  2  Del.,  549;  Williams  r.  Williams,  130  N.  Y.,  193;  People  r. 
Baker,  76  N.  Y.,  78;  Vischer  v.  Vischer,  12  Barb.,  N.  Y.,  640,  and  Kerr  r. 
Kerr,  41N.  Y.,  272.) 

Eugenia  Sherwood  (widmv) 303 

North  Carolina. 

23.  The  evidence  in  the  case  shows  that  claimant  had  an  undivorced  husband  when 

she  married  the  soldier,  and  her  marriage  to  the  latter,  under  the  law  of  the 
State  of  North  Carolina,  was  void. 

Caroline  Eborn  {widow) 287 

Pennsylvania. 

24.  At  the  time  appellant  married  the.  soldier  in  1868,  in  the  State  of  Pennsylvania, 

he  had  an  undivorced  wife  living,  who  died  in  1888.  She  lived  with  the 
soldier  in  the  relation  of  husband  and  wife  from  date  of  marriage  to  date  of 
his  death,  July  16,  1890:  Held,  That  under  the  decision  of  the  Pennsylvania 
courts,  their  continued  cohabitation  after  the  removal  of  the  impediment  to 


Digitized  by  VjOOQ IC 


INDEX   TO    DECISIONS.  555 

their  l^al  marriage,  without  evidence  of  new  contract,  is  not  sufScient  to 
raise  the  presamption  of  a  marriage  after  the  removal  of  such  impediment. 
See  cases  of  Sarah  C.  Hayden  (8  P.  D.,  364);  Hunt  t\  aeveland  (6  Pa.  C.  C, 
592),  and  Hautz  v.  Sealey  (6  Binn.,  405). 

Rebecca  C,  Howell  (cUleged  tmdow) 300 

25.  Appellant  was  married  to  the  soldier  in  the  State  of  Pennsylvania,  June  13, 1886, 
in  conformity  with  the  laws  of  said  State,  and  thereafter  lived  with  him  as 
his  wife  in  the  State  of  Illinois  to  the  date  of  his  death  in  1898.  At  the  time 
said  marriage  was  celebrated  soldier  had  a  wife  living  who  was  divorced  from 
him  September  20,  1886,  which  fact  was  not  known  to  appellant  until  after 
soldier's  death:  Heldy  That  appellant's  marriage  to  soldier  in  June,  1886,  was 
void,  and  that,  under  these  facts,  and  the  laws  of  Pennsylvania,  where  this 
second  marria«:e  was  celebrated,  and  of  Illinois,  where  the  parties  resided  at 
the  time  the  right  to  pension  accrued,  a  marriage  subsequent  to  the  removal 
of  the  impediment  to  a  valid  marriage  between  the  parties  by  the  divorce  of 
soldier's  first  .wife  in  September,  1886,  can  not  be  presumed,  and  appellant 
can  not  be  regarded  as  the  widow  of  said  soldier  for  pensionable  purposes. 
See  cases  of  Cartwright  et  al.  v.  McOown  (121  111.,  388),  and  Sarah  C.  Hayden 
(8  P.  D.,  364),  and  cases  therein  cited. 

Lola  T,  Harvey  {(U  widow) 326 

Tennessee. 

^.  Claimant,  when  she  was  about  15  years  of  age,  was  married  to  one  Wyrick,  who 
was  about  18  years  of  age,  by  a  justice  of  the  peace  in  Tennessee,  without  hav- 
ing first  produced  a  license  so  to  do.  As  the  age  of  consent  to  marriage  in 
said  State  was  14  years  in  males  and  12  years  in  females  said  marriage  was 
valid,  and  her  marriage  to  soldier  while  said  Wyrick  was  living  and  undi- 
vorc«i  was  void,  notwithstanding  said  Wyrick  had  married  another  woman 
prior  to  claimant's  said  marriage. 
Common-law  marriages  are  legal  in  Tennessee. 

Mahala  Vilos  (widow) ! 468 

27.  The  claimant  was  the  legal  wife  of  Dennis  Dean  on  and  after  May  26, 1866.    She 

thereafter,  on  May  30,  1876,  attempted  to  marry  the  above-named  soldier. 
Dean  lived  until  the  year  1893,  claimant's  second  husband  living  until  Decem- 
ber 18, 1892.  Dean  and  claimant  were  never  divorced:  Heldj  Claimant  is  not 
the  widow  of  the  soldier  in  question.  ( McReynolds  r.  The  State  of  Tennessee, 
5  Cold.,  20,  and  Margaret  Gilbert,  8  P.  D.,  249.) 

28.  Claimant  will  be  presumed  to  have  known  Dean  to  have  been  alive  when  she. 

contracted  her  second  marriage  under  the  rule  made  by  the  Supreme  Court  in 
the  case  of  Oliver  v.  Piatt  (3  Howard,  333). 

Annie  HvMmi^  alias  Richardson  {widow) 514 

Presumption  of  death. 

29.  It  appears  by  record  evidence  that  claimant  was  married  to  the  soldier  by  a  par- 

ish priest  in  Auburn,  N.  Y.,  January  9,  1868,  and  lived  with  him  as  his  wife 
until  his  death  in  1887.  There  is  evidence  in  the  case  tending  to  show  that  he 
had  previously  been  married  to  one  Ann  Rivers,  who  has  not  been  seen  or 
heard  of  in  the  community  where  she  lived  since  1863,  and  when  last  heard 
of  was  in  the  almshouse  of  Erie  County,  N.  Y.,  where,  it  is  reported,  she  died 
in  December,  1863.  It  is  held  that  the  circumstantial  evidence  in  the  case 
gives  rise  to  the  inference,  with  moral  and  reasonable  certainty,  that  the  first 
wife  was  dead  at  the  time  of  claimant's  marriage  to  soldier,  and  such  marriage 
was  legal. 

Nora  a Brien  (widow) 32 
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30.  The  claimant  proves  her  marriage  to  the  sailor  in  1888  and  continuous  cohabita- 

tion with  him  from  that  time  until  his  death  in  1895.  The  only  reason  for 
questioning  the  validity  of  said  marriage  lies  in  the  fact  that  the  sailor  stated 
he  had  been  previously  married,  but  he  also  affirmed  that  his  former  wife  was 
dead.  No  other  evidence  of  former  marriage  or  death  of  first  wife  can  be 
obtained:  Held,  That  the  mere  possibility  remaining,  after  all  sourcee  of 
information  have  been  exhausted,  that  there  was  a  former  wife  living  in  1888 
is  not  sufficient  to  defeat  the  prima  facie  title  of  the  claimant  based  on  record 
evidence  of  a  ceremonial  marriage  followed  by  continuous  cohabitation  for  a 
period  of  seven  years. 

Annie  2>.  Burgoine  (im4ow) 182 

31.  The  fact  that  claimant's  husband  deserted  her  in  1849,  of  itself,  does  not  raise 

the  presumption  that  he  was  dead  in  1861,  when  she  married  soldier  (Rose 
Wilson,  6  P.  D.,  133;  Pythia  Ann  Sullivan,  7  P.  D.,  512;  Mary  A.  Warburton, 
7  P.  D.,  49;  and  Helen  L.  Pepper,  9  P.  D.,  500);  but  the  fact  of  claimant's 
marriage  to  the  soldier  in  1860  or  1861,  under  the  belief  that  her  first  husband 
was  dead,  her  continued  cohabitation  with  him  as  his  wife  until  his  death, 
thirty-seven  or  thirty-eight  years  thereafter,  the  rearing  of  a  family  of  children 
recognized  by  the  soldier  and  herself  as  their  legitimate  children,  and  the  fact 
the  first  husband  was  never  heard  of  since  1849,  are  circumstances  from  which 
it  may  be  inferred  that  said  first  husband  was  dead  when  claimant  married 
soldier  in  1860  or  1861 ;  and  that  the  presumption,  from  the  facts,  of  innocence 
and  morality  outweigh  the  presumption  of  the  continuance  of  the  life  of  said 
first  husband.  Rider,  and  claimant's  marriage  to  the  soldier  was  legal. 

32.  The  case  of  Margaret  J.  Anderson  (4  P.  D.,  67)  is  overruled. 

Margarette  E.  Ilamden  {widow) 278 

33.  Appellant's  marriage  to  the  soldier  at  a  time  when  she  had  a  husband  living  and 

undivorced,  she  not  having  exercised  ordinary  diligence  in  informing  herself 
as  to  the  whereabouts  of  such  first  husband  when  she  contracted  a  second 
marriage,  such  second  marriage  was  not  entered  into  in  good  faith,  in  the 
honest  belief  that  her  first  husband  was  dead,  and  can  not  be  upheld  under 
section  6,  chapter  8,  article  1,  of  the  New  York  statutes,  vol,  3,  and  confers 
on  her  no  right  of  pension  as  widow  of  said  second  husband. 

Mary  X.  Lester  (widow) 340 

34.  Appellant  was  married  to  the  soldier  in  accordance  with  the  law  of  Ohio  in  1886, 

and  lived  with  him  in  the  State  of  Michigan  os  his  wife  imtil  his  death  in 
1895.  One  witness  has  testified  that  soldier  was  previously  married  to  a 
woman  in  1865,  who  left  him  in  1871,  and  had  not  since  been  heard  of.  A 
special  examination  failed  to  find  any  trace  of  said  alleged  prior  wife:  Held, 
That  the  mere  presumption^of  life  is  not  sufficient  to  overcome  those  presump- 
tions which  surround  the  celebration  of  a  marriage,  and  under  the  facts  as  dis- 
closed claimant  is  recognized  as  the  widow  of  soldier. 

Elizabeth  Schneider  {widow) 348 

MASSACHUSETTS,  LAWS  OF. 

See  Marriage  and  Divorce,  445. 
MATEBIAL  SEBVICE. 

See  Attorneys,  221. 
MEANS  OF  ST7FP0BT. 

See  Dependent  Relatives,  361,  472. 
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MENTAIi  BESTCIENGT. 

See  HELPLEtiis  Minor,  365. 
MILITABY  AGE. 

See  Desertion,  80;  Service,  137. 

MTTjITIA. 

See  Service,  385,  521 

MINORS. 

See  also  Desertion,  80;  Guardianship,  1. 

Act  of  March  8,  1866. 

1.  Section  4  of  the  act  of  March  3,  1865,  placed  title  in  the  minors,  to  the  exclusion 

of  the  widow,  pro\aded  the  widow  remarried  without  payment  to  her  of  any 
p»art  of  the  pension;  and  said  section  was  not  repealed  or  modified,  so  far  as 
such  issue  is  concerned,  by  any  act  prior  to  March  30, 1868,  the  date  on  which 
the  claim  of  the  widow  herein  was  rejected. 

RhodaE.  Tuten  {iddoic) .83 

Act  of  June  27,  1890. 

2.  The  fact  that  a  deceased  soldier  left  a  widow  surviving  him  who  has  not  remar- 

ried is  no  bar  to  pensioning  his  minor  children  under  16  years  of  age  under 
the  third  section  of  the  act  of  June  27,  1890,  such  \ndow  having  married  sol- 
dier subsequent  to  the  passage  of  said  act,  and  not  being  entitled  to  pension 
in  her  own  right.  Case  of  minor  of  Lafayette  G.  Howard  (8  P.  D.,  230)  is 
overruled. 

Minora  of  James  Still 25 

3.  It  appearing  that  this  appellant  was  over  the  age  of  16  years  at  the  date  of  the 

soldier's  death,  he  has  no  title  whatever  to  pension  under  the  provisions  of 
the  third  section  of  the  act  of  June  27,  1890. 

George  \\\  Robiiismi  {minor) 511 

Proof  of  Age, 

4.  Minors'  pension  having  been  withheld  on  account  of  claimant's  inability  to 

prove  the  exact  dates  of  birth,  a  special  examination  is  ordered  to  obtain,  if 
possible,  sufficient  data  from  which  to  approximate  said  dates. 
A  minor's  pension  should  not  be  withheld  because  the  exact  date  of  birth  can 
not  be  shown ;  it  is  sufficient  for  all  purposes,  if  the  date  can  he  approxunated 
with  sufficient  certainty  so  that  the  Government  does  not  pay  beyond  the 
period  of  pensionable  authority. 

Caroline  Mills  {vddow) 512 

MISSOXTBI  MHilTIA. 

See  Service,  367. 
'    MTJKDEB. 
See  Death  Cause,  180. 
*  MUSTER. 

See  Service,  500,  521. 
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KAVT  PENSIONS. 

Sections  4716,  4756,  and  4767,  B.  S. 

1.  Antonio  Sousa,  the  deceased  musician,  was,  in  1879,  allowed  a  money  benefit  of 

119.50  per  month  by  the  Secretary  of  the  Navy,  under  section  4756,  Revised 
Statutes.  Said  money  benefit  was  paid  by  the  Commissioner  of  Pensions  under 
the  provisions  of  said  section  until  May,  1885,  when  it  was  withheld,  for  the  rea- 
son that  said  musician  was  then  allowed  a  pension  under  the  act  of  July  14, 1862, 
said  withholding  continuing  up  to  the  death  of  said  musician,  in  1892.  His 
widow  applied  to  the  Commissioner  of  Pensions  for  payment  to  her  of  the  sum 
so  withheld,  and  said  application  was  rejected  in  1895,  upon  the  ground  that 
she  was  not  entitled  in  law  to  file  the  same,  said  musician  having  never  filed  any 
such  claim  in  his  lifetime.  On  appeal  to  this  Department  said  action  of  rejection 
was  affirmed  on  August  22, 1901,  upon  the  ground  that  *' the  widow  has  no  title 
to  a  pension  under  section  4756,  Revised  Statutes,  her  husband  having  surren- 
dered his  title  to  pension  under  that  section  for  a  pension  under  the  general 
law. '  *  Upon  motion  for  a  reconsideration  of  said  departmental  decision  it  is  Held 
Although  the  money  benefits  granted  by  sections  4756  and  4757,  Revised  Statutes 
(section  6  of  the  act  of  March  2,  1867) ,  are,  in  a  general  sense,  pensions,  they 
are  not  pensions  in  the  usual  and  ordinary  acceptation  of  that  term,  and  were 
intended  to  be  a  "further  provision  for  the  support "  of  the  beneficiaries  there- 
under in  addition  to  pensions  granted  them  by  other  laws.  Section  4715, 
Revised  Statutes,  and  the  proviso  to  the  second  section  of  the  act  of  June  27, 
1890,  prohibiting  the  allowance  of  more  than  one  pension  at  the  same  time  to 
the  same  person,  constitute,  therefore,  no  bar  to  the  allowance  of  such  money 
benefits  to  persons  who  are  in  receipt  of  pensions  under  other  laws  (John 
Spencer,  6  P.  D.,  167,  and  7  P.  D.,  152;  Richard  Ewing,  8  P.  D.,  44;  William 
Finley,  11  P.  D.,  410). 

2.  The  money  benefits  granted  by  sections  4756  and  4757,  Revised  Statutes  (section 

6,  act  of  March  2,  1867),  are  allowed  by  the  Secretary  of  the  Navy,  who  is,  by 
the  express  terms  of  the  law,  the  sole  judge  of  who  is  entitled  to  receive 
them,  and  the  Commissioner  of  Pensions  acts  in  relation  thereto  in  a  purely 
ministerial  capacity,  and  only  as  the  authorized  medium  for  the  transmission 
or  payment  of  such  money  benefits  to  the  person  certified  by  the  Secretary  of 
the  Navy  as  entitled  to  receive  them,  his  sole  warrant  for  making  such  pay- 
ments being  the  certificate  of  the  Secretary  of  the  Navy.  The  Commissioner 
of  Pensions  has  therefore  no  authority  in  law  to  allow  or  to  decide  who  are 
entitled  to  receive  such  money  benefits,  or  to  withhold  the  payment  of  the 
same  from  the  persons  who  have  been  duly  certified  by  the  Secretary  of  the 
Navy  as  entitled  thereto. 

3.  The  withholding  by  the  Commissioner  of  Pensions  of  the  payments  of  the  money 

benefit  allowe<i  to  the  deceased  musician,  Antonio  Sousa,  by  the  Secretary  of 
the  Navy,  under  section  4756,  Revised  Statutes,  from  the  date  of  the  com- 
mencement of  the  pension  allowed  him  under  the  general  pension  law,  was 
wrongful  and  without  authority  of  law. 

4.  The  question  whether  the  widow  of  said  deceased  musician  is  entitled  to  apply 

for  and  receive  said  withheld  payments  as  in  the  nature  of  accrued  pension, 
or  as  assets  of  the  estate  of  her  deceased  husband,  is  one  which  the  Commis- 
sioner of  PensiouH  has  no  jurisdiction  or  authority  under  the  law  to  determine, 
but  the  decision  of  such  question  rests  exclusively  with  the  Secretary  of  the 
Navy,  to  whom  application  should  be  made. 

5.  The  decision  of  this  Department  in  this  case  of  August  22, 1901,  is  hereby  vacated 

and  set  aside. 

6.  The  rejection  by  the  Pension  Bureau  on  April  22,  1895,  of  the  application  of  the 

widow  for  the  amount  of  the  withheld  money  benefit  allowed  her  deceased 

Digitized  by  VjOOQIC 


INDEX   TO    DECISIONS.  559 

husband  under  section  4756,  Revised  Statutes,  upon  the  ground  that  no  claim 
therefor  by  the  husband  was  pending  at  the  date  of  his  death  was  error,  for 
the  reason  that  the  Commissioner  of  Pensions  had  no  jurisdiction  or  authority 
to  decide  the  question  involved  or  to  pass  upon  said  application,  and  for  the 
further  reason  that  said  ground  of  rejection  was  not  applicable  to  the  facts  of 
the  case,  but  the  action  rejecting  said  application  is  hereby  affirmed  upon  the 
ground,  however,  that  the  Commissioner  of  Pensions  had  no  jurisdiction  or 
authority  in  law  to  hear  or  determine  the  same,  and  that  said  application 
should  have  been  made  to  the  Secretary  of  the  Navy. 
7.  Order  No.  380  of  the  Commissioner  of  Pensions,  which  was  based  upon  the  hold- 
ing in  the  decision  rendered  in  this  case  by  the  Department  on  August  22, 
1901,  and  which  is  dated  September  0, 1901,  is  hereby  abrogated  and  annulled, 
and  the  Commissioner  of  Pensions  will  be  governed  in  the  payment  of  money 
benefits  allowed  by  the  Secretary  of  the  Navy  under  sections  4756  and  4757, 
Revised  Statutes,  by  the  provisions  of  paragraphs  7  and  8,  on  page  85,  "  Prac- 
tice of  the  Pension  Bureau,*'  and  the  practice  thereimder  which  prevailed 
prior  to  the  issuance  of  said  Order  No.  380. 

Elizabeth  Sousa  {tmdow) 166 

NEGESSITOUS  CTBCTTMSTANGES. 

See  Division  op  Pension,  336. 

NEW  YOBX  LAWS. 

See  Marriage,  306. 

NORTH  GABOLINA,  LAWS  OF. 

See  Marriage,  287. 

NOTICE. 

See  also  Division  op  Pension,  370;  Fee,  238;  Practice,  44,  157. 

1.  Appellant  was  a  pensioner  on  the  roll  at  the  rate  of  |50  per  month  (first  grade). 
His  pension  was  increased  to  $72  per  month  under  the  provisions  of  the  act  of 
June  16,  1880.  On  April  4,  1896,  his  rate  of  pension  was  reduced  to  $30  per 
month,  and  on  December  1,  1898,  he  was  restored  to  the  rate  of  $50  per  month 
from  April  4,  1896,  date  of  reduction.  It  is  held  that  such  reduction  of  the 
rate  of  pension  was  illegal  for  the  reason  that  the  notice  sent  to  pensioner  was 
not  such  notice  as  is  prescribed  by  the  act  of  December  21,  1893,  as  it  did  not 
"contain  a  full  and  true  statement  of  any  charges  or  allegations"  upon  which 
it  was  proposed  to  reduce  his  rate  of  pension,  and  that  the  action  restoring 
him  to  the  rate  of  $50  per  month  from  date  of  reduction  (April  4,  1896),  was 
illegal,  as  no  medical  examination  was  had  showing  a  Oecrease  of  appellant's 
disability  until  July  8,  1898,  to  which  date  he  was  legally  entitled  to  remain 
on  the  rolls  at  the  rate  of  $72  per  month. 

Silas  Renick 21 

ON  A  PASS  TO  VISIT  FBIENDS. 

See  Line  of  Duty,  142. 
ORDERS. 

See  also  Attorneys,  221. 

1.  Orders  No.  380  of  the  Commissioner  of  Pensions,  which  was  based  upon  the  hold- 
ing in  the  decision  rendered  in  this  case  by  the  Department  on  August  22, 1901, 
and  which  is  dated  September  9,  1901,  is  hereby  abrogated  and  annulled,  and 
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the  Commissioner  of  Pensions  will  be  governed  in  the  payment  of  money  bene- 
fits allowed  by  the  Secretary  of  the  Navy  under  sections  4756  and  4757,  Revised 
Statutes,  by  the  provisions  of  paragraphs  7  and  8,  on  page  85,  **  Practice  of  the 
Pension  Bureau,"  and  the  practice  thereunder  which  prevailed  prior  to  the 
issuance  of  said  order  No.  380. 

Elizabeth  Sousa  (widow) 166 

GBIGIN. 
Of  diBability . 
1  Appellant  was  discharged  on  account  of  disability  due  to  disease  of  eyes  upon  the 
recommendation  of  a  board  of  survey,  who  reported  that  while  working  as  a 
fireman  in  an  electric  power  house  in  Washington  over  two  years  prior  to  his 
enlistment  he  was  (as  he  says)  fire-blinded,  so  that  he  could  not  work  for  two 
months,  which  condition  of  his  eyes  became  aggravated  after  his  enlistment 
and  detail  to  the  boiler  room  of  the  U.  S.  S.  St.  Paul:  Heldy  That  disease  of 
eyes  did  not  originate  in  the  service  and  line  of  duty. 

Charles  W.  Hickersan 298 

PARAIiYSIS. 

See  Increase,  59. 

PASS,  OK  A,  TO  VISIT  FRIENDS. 

See  Line  op  Duty,  142. 

PATHOLOGY. 

See  Berating,  188. 

PATHOIiOGICAIi  SEaUEKCE. 

See  also  Death  Cause,  342,  354;  Increase,  59. 
Arterioscleroais  and  Chronic  Diarrhea. 

1.  The  claimant  is  now  pensioned  under  the  act  of  June  27,  1890.    He  waa  formerly 

pensioned  under  the  general  law  for  piles.  His  claim  for  renewal  and  for  addi- 
tional disability  from  chronic  diarrhea  was  favorably  adjudicated,  but  it  stands 
rejected  on  the  ground  of  **no  benefit."  He  alleged  that  disease  of  eyes  and 
disease  of  heart  were  results  of  chronic  diarrhea.  It  is  shown  that  he  suffers 
from  general  arteriosclerosis,  and  that  the  affection  of  the  eyes,  first  noticed  in 
1897,  is  due  to  retinal  hemorrhages  from  this  cause.  Arteriosclerosis  is  "a 
physiologic  process  of  old  age,**  mainly,  and  there  is  no  recognized  pathological 
relation  between  this  affection  and  chronic  diarrhea  as  alleged. 

Han^ey  Clark 453 

Asthma  and  Cerebral  Hemorrhagre. 

2.  The  appellant's  husband  was  a  pensioner  on  account  of  asthma,  among  other 

causes,  and  died  of  cerebral  hemorrhage  during  an  unusually  severe  paroxysm 
of  said  disease:  Heldj  That  the  increased  intravascular  pressure  caused  by  the 
asthma  produced  the  fatal  hemorrhage. 

Philena  E.  Tihbetis  (vMow) 443 

Cancer  and  Malarial  Poisoning. 

3.  The  claimant  is  pensioned,  on  account  of  malarial  poisoning  and  resulting  disease 

of  liver,  at  the  rate  of  $12  per  month.  The  official  examination  under  the 
claim  revealed  no  material  increase  of  disability  from  said  cause.  An  indura- 
tion or  tumor  at  the  pyloric  end  of  the  stomach  was  described  in  the  report  of 
said  examination,  and  it  appears  from  the  statements  of  the  claimant  and  the 
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attorney  that  this  condition  has  been  diagnosticated  as  cancer.  There  is  no 
apparent  or  probable  pathological  relation  between  this  disease  and  the  pen^ 
sioned  disability. 

4.  Pensions  are  granted  under  certain  conditions  for  wounds  or  injuries  received  or 

diseases  contracted  in  the  service  of  the  United  States  and  in  the  line  of  duty, 
and  for  the  pathological  results  or  sequelae  of  such  wounds,  injuries,  and 
diseases.  Such  pathological  results  or  sequelae  must  be  recognized  and  accepted 
by  standard  medical  and  surgical  authorities  in  order  to  be  admitted  as  the 
basis  for  additional  allowance  of  pension.  There  is  no  warrant,  either  in  the 
law  or  in  the  established  practice,  for  admitting  any  disability  as  such  result 
or  sequence  unless  it  is  so  recognized  and  accepted. 

John  a  HoUorf 422 

Disease  of  Heart  and  firysipelas. 

5.  The  attending  physician  during  his  last  illness  testified  that  the  immediate 

cause  of  the  soldier's  death  was  "paralysis  of  heart,  induced  by  erysipelas 
(facial)."  The  decedent  never  filed  a  claim  for  pension  under  the  general 
law,  but  did  file  a  claim  under  the  act  of  June  27,  1890,  and  was  pensioned  at 
the  maximum  rate  thereunder  for  rheumatism,  disease  of  heart,  and  other 
causes  of  disability,  which  he  himself  stated  were  "contracted  since  the 
war."  His  widow,  who  was  also  granted  a  pension  under  the  act  of  June  27, 
1890,  based  her  claim  for  pension  under  the  general  law  on  the  alleged 
ground  that  inasmuch  as  the  soldier  had  an  attack  of  erysipelas  during  his 
military  service  and  had  a  number  of  similar  attacks  subsequent  to  his  dis- 
charge— during  one  of  which  he  died — his  death  was  due  to  his  said  service. 
Hdd:  1.  That  the  evidence  in  the  case  is  insufficient  to  show  that  while  in 
the  service,  or  at  any  time  subsequent  thereto,  the  soldier  had  facial  erysip- 
elas, but  does  show  that  the  year  preceding  his  death  he  suffered  from  valvu- 
lar disease  of  heart,  resulting  from  rheumatism,  which  was  probably  the 
cause  of  his  demise. 

6.  That  erysipelas  is  recognized  as  an  acute,  self -limited,  infectious  disease — due  to 

a  microorganism — which  generally  terminates  within  two  w^eeks;  and,  though 
prone  to  recur,  each  recurrent  attack  is  due  to  a  fresh  invasion  of  the 
erjrsipelas-producing  organisms,  and  is  not  induced  by,  or  a  result  of,  a  prior 
attack.  An  attack  of  such  disease  in  1894,  even  though  it  existed  and  caused 
the  soldier's  death,  could  not  therefore  have  been  a  result  of  his  military 
service. 

Annie  M.  Keikr  {widow) 491 

Malarial  Poisoning  and  Disease  of  Heart. 

7.  The  soldier  was  pensioned  for  a  gunshot  wound  of  the  right  hand  and  malarial 

poisoning.  No  other  affection  was  alleged  or  shown  to  have  been  due  to  his 
military  service.  He  died  suddenly,  in  1898,  from  dilatation  of  the  heart, 
which  was  secondary  to  valvular  disease  of  that  organ.  There  was  no  patho- 
logical relation  between  the  malarial  poisoning  and  the  disease  of  heart  which 
proved  fatal,  nor  does  it  appear  that  the  former  affection  was  a  material  factor 
in  causing  the  soldier's  death. 

Phoebe  A,  Clough  (widrnv) 486 

Paralysis  and  Disease  of  Spine. 

8.  The  basic  principle  upon  which  claims  for  straight  increase  under  the  general 

law  are  adjudicated  involves,  primarily,  the  question  as  to  whether  or  not  the 
degree  of  disability  due  to  pensioned  cause  or  causes,  per  se,  has  increased  to 
such  an  extent  as  to  warrant  the  allowance  of  a  higher  rate  of  pension,  and 
secondly,  the  question  as  to  whether  or  not  some  sequence  has  arisen  which 
increases  the  degree  of  disability,  and,  consequently,  warrants  an  increase  in 
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rate.  In  the  case  at  bar  the  essential  feature  of  this  principle  appears  to  have 
been  ignored  in  the  adjudication  of  the  pensioner's  claims  for  increaae  filed 
April  16,  1896,  and  June  12,  1897,  respectively,  each  of  which  was  rejected 
principally  upon  the  ground  that  the  paralysis  of  his  left  side  could  not  be 
accepted  as^  result  of  the  disease  of  spine  for  which  he  is  pensioned. 
9.  In  the  judgment  of  the  Department,  the  refusal  on  the  part  of  the  Bureau  to 
accept  the  paralysis  of  the  claimant's  left  side  as  a  result  of  the  disease  of 
spine  for  which  he  is  pensioned  was  justified  by  the  history  of  the  case  fur- 
nished by  the  claimant  himself;  but  it  is  held  that  the  refusal  to  allow  an 
increase  in  rate  from  third  to  second  grade  for  disease  of  spine  alone,  under 
each  and  both  of  said  claims,  was  error,  as  it  was  clearly  shown  at  the  med- 
ical examinations  made  pursuant  to  such  claims  that  he  was  unable  to  perform 
any  manual  labor  by  reason  of  said  pensioned  cause. 

10.  All  adverse  actions  in  the  said  claims,  both  of  the  Department  and  the  Bureau, 

are  rescinded  and  set  aside. 

Thomas  C.  Johnson .-..  59 

Practice. 

11.  The  soldier  was  pensioned  for  lumbago,  and  no  other  affection  was  alleged  or 

shown  to  be  due  to  his  military  service.  His  death,  in  1899,  was  ascribed  by 
the  attending  physician  to  suppression  of  urine.  The  evidence  shows  that  the 
primary  cause  of  the  urinary  trouble  was  enlargement  of  the  prostate  gland. 
The  pensioned  disability  was  not  a  material  factor  in  the  fatal  issue,  either 
directly  or  indirectly.  Lumbago,  or  rheumatism,  is  not  recognized  as  a  cause 
of  enlargement  of  the  prostate  gland. 

12.  The  official  statements  of  examining  surgeons  are  only  such  statements  as  are 

made  in  their  official  reports  or  directly  in  connection  therewith.  When  an 
examining  surgeon  happens  also  to  be  (or  to  have  been)  the  attending  physician 
of  a  soldier,  and  in  his  capacity  as  such  physician  furnishes  testimony  in  support 
of  any  claim  for  pension  based  upon  the  service  of  such  soldier,  his  testimony 
is  not  official. 

13.  Additional  evidence  in  pension  claims  is  that  which  is  both  executed  and  filed 

in  arlditioii  to  e\ddence  which  was  previously  executed  and  filed;  it  is  also  such- 
evidence  as  may  have  been  executed  prior  to  the  adjudication  of  a  claim  if  the 
subsequent  filing  thereof  is  satisfactorily  accounted  for.  When  testimony  has 
been  intentionally  withheld  after  its  execuition  and  not  filed  until  the  claim  has 
been  adjudicatec),  it  can  not  be  regarded  as  additional. 

Ann  E.  Johnson  (widow) 435 

Typhoid  Fever. 

14.  Since  the  discovery  and  isolation — by  Eberth,  in  1880— of  the  bacillus  of  typhoid 

fever,  the  views  of  the  medical  profession,  according  to  Keen  and  other  recent 
writers,  as  to  the  pathology  not  only  of  the  fever  itself,  but  also  of  its  complica- 
tions and  sequels,  recent  and  remote,  have  undergone  an  entire  revolution  and 
much  is  now  understood  that  was  formerly  inexplicable.  The  diffusion  of  this 
microorganism  is  so  wide  that  "scarcely  a  single  tissue  or  oigan  of  the  body 
escapes  invasion  by  the  typhoid  bacilli"  (Keen).  The  complications  and 
sequels  of  typhoid  fever  are  so  numerous  and  so  varied  that  both  medical  and 
surgical  divisions  thereof  are  now  recognized.  "  Excepting  the  laryngeal  com- 
plications and  sequels  of  typhoid  fever,  the  most  frequent  are  those  connecteil 
with  the  bones''  (Keen);  and  modern  bacteriology  now  furnishes  a  scientific 
method  of  demonstrating  the  existence  or  nonexistence  of  a  pathologic  con- 
nection between  enteric  fever  and  a  suspected  sequel  thereof:  Held,  That 
inasmuch  an  the  appellant  in  the  case  at  bar  contracted  typhoid  fever  in  the 
military  service  and  line  of  duty,  and,  subsequent  to  his  muster  o\it  from 
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piirh  service,  certain  suppurative  conditions  arose — involving  the  bones  and 
other  tiseuefl,  especially  of  the  right  leg,  necessitating  the  amputation  of  the 
right  foot — which  conditions,  it  is  contended,  are  sequel®  of  the  said  fever, 
further  efforts — through  thorough  special  and  medical  examinations,  respec- 
tively— should  be  made  to  ascertain  whether  or  not,  as  a  matter  of  fact,  the 
present  condition  of  the  soldier  was  caused  by  the  enteric  fever  of  service  origin. 
CharUs  W.  Snowmayi.... 118 

PAYVEKT. 

See  AccRrEi)  Pension,  208. 

PENNSYLVANIA. 

See  Marriage  and  Divorce,  300,  326. 

PENSION  FUND. 

See  also  Guardianship,  1;  Jurisdiction,  147. 
Ghiardian. 

1.  Soldier  died  August  5, 1884,  leaving  the  appellant,  his  widow,  and  a  minor  child, 

William  P.,  under  16  years  of  age.  The  widow,  mother  of  said  minor,  remar- 
ried December  25,  1884.  Said  minor  wa^  born  July  29,  1883,  and  has  resided* 
with  his  uncle,  David  H.  Hall,  continuously  since  he  was  16  months  old,  who 
was  duly  appointed  his  guardian  by  the  district  court  in  the  State  of  Iowa 
September  5,  1890.  October  4,  1890,  said  guardian  filed  a  claim  for  pension 
as  such  guardian  under  the  act  of  June  27,  1890,  and  appellant  also  filed  a 
claim  for  pension  under  said  act  sfi  mother  of  said  minor  January  31,  1891, 
and  was  subseiiuently,  September  7,  1891,  appointed  guardian  of  said  minor 
by  the  probate  court  of  Hubbard  County,  Minn.  On  January  31,  1899,  her 
said  claim  was  rejected  on  the  following  ground:  "That  the  claim  for  the 
minor  under  the  act  of  June  27,  1890,  has  this  day  been  allowed  and  payment 
ordered  to  l>e  made  to  David  H.  Hall,  the  guardian,  who  acquired  authority 
anterior  to  the  filing  of  this  claim,  or  the  appointment  of  Calista  A.  Stombaugh 
as  guardian."  It  is  held  that  Hall,  having  l)een  recognized  as  a  fit  person  to 
act  as  agent  of  the  Government  U)  re<^eive  and  disburse  the  money  of  his  ward, 
and  he  having  accepted  the  agency  thus  inii)osed  and  nothing  appearing  in 
the  record  showing  that  he  has  broken  its  terms,  the  Bureau  action  rejecting 
appellant's  claim  for  rec^ognition  in  the  claim  was  without  error. 

2.  Any  contest  over  the  right  of  possession  of  the  minor  or  his  property  must  be 

relegated  to  the  local  courtw  for  decision. 

Minor  of  Daniel  T.  IMl 1 

POISON. 

See  Line  op  Duty,  269. 

PRACTICE. 

See  also  Jurisdiction,  263;  Patholooical  SEtiUENCK,  425:   Rate,  294,  331;  Reim- 
HURSEMENT,  289;  Rerating,  188. 

Notice— Act  of  March  8,  1890. 

1.  Appeals  in  claims  under  the  first,  necond,  and  third  provisions  of  the  act  of 
March  3,  1899,  must  be  accompanied  by  due  proof  of  service  of  notice  of  the 
appeal  upon  the  appellee  l)efore  such  appeal  will  be  docketed  and  considered 
as  an  appeal,  and  the  failure  to  furnish  such  proof  is  ground  for  the  dismissal 
of  the  appeal.  (See  Kllis  v.  Ellis,  U  P.  D.,  288;  (^onover  r.  Conover,  11  P. 
D.,  524;  and  Loughry  v.  Loughry,  11  P.  D.,  523.) 

Hantch  V.  Hantch 44 
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2.  In  the  absence  of  due  proof  of  service  upon  the  appellee,  or  his  or  her  attorney. 

of  a  copy  of  an  appeal  from  Bureau  action  under  the  first,  second,  or  third 
provisos  of  the  act  of  March  3, 1899,  there  being  no  waiver  of  notice,  or  appear- 
ance by  or  on  behalf  of  the  appellee,  the  appeal  will  be  dismissed.  (See  Ellis 
r.  Ellis,  11  P.  D.,  288;  Loughry  r.  Loughry,  Ibid.,  523;  Conover  r.  Conover, 
Ibid.,  524.) 

3.  In  future  such  appeals,  unaccompanied  by  due  proof  of  service,  in  the  absence  of 

waiver  of  notice  or  appearance  on  the  part  of  the  appellee,  will  not  be  filed  or 
docketed,  but  will  be  promptly  returned  to  appellant,  or  his  or  her  attorney  of 
record,  for  compliance  with  Rule  14  of  Practice,  approved  November  2, 1901. 

4.  When  the  appeal  is  perfected  by  due  proof  of  service,  it  will  be  filed,  docketed, 

and  numbered,  and  the  Bureau  of  Pensions,  the  appellant,  and  appellee 
promptly  notifie<i  thereof,  in  accordance  with  Rule  15  of  Practice,  approved 
November  2, 1901. 

Van  Hovien  r.  Van  Ilouten 157 

5.  Appeals  in  cases  under  the  act  of  March  3,  1899,  when  perfected  in  accordant^e 

with  Rule  14,  Rules  of  Practice,  which  requires  that  they  should  be  accom- 
panied by  proof  of  service  of  the  same  on  the  appellee,  will  be  transmitted  to 
the  Bureau  of  Pensions,  whereupon  the  necessary  steps  for  the  suspension  of 
payment  of  half  of  the  pension  due  or  to  bet^ome  due  will  be  taken,  and  there- 
after, not  later  than  thirty  days  from  the  date  of  filing  the  appeal,  such  appeal, 
and  the  papers  in  the  case,  together  with  the  Commissioner's  report  thereon, 
will  l)e  returned  to  the  Department. 

Yalesr.  Yates 2'2.=> 

6.  The  appeal  in  this  case  assigns  no  specific  error  on  the  part  of  the  Bureau  in  the 

allowance  of  the  claim  for  division  of  pension,  as  required  by  Rule  2  of  Pmrtiiv, 
but  as  an  examination  of  the  evidence  fails  to  disclose  any  error  in  the  Bureau 
action  appealed  from,  the  same  is  affirmed. 

7.  Good  practice,  as  well  as  a  proper  regard  for  the  rights  of  the  appellees,  in  can^ 

under  the  act  of  March  3, 1899,  requires  a  strict  compliance  with  said  Rule  2  on 
the  part  of  appellants,  and  in  future  a  failure  on  the  part  of  the  appellants  to 
comply  with  said  rule  will  be  deemed  sufficient  reason  for  dismissing  their 
appeals. 

Scotlv.  Scott 411 

8.  The  filing  of  a  valid  declaration  for  division  of  pension  under  the  act  of  March  3, 

1899,  is  notice  to  the  Government  of  the  claim  for  one-half  of  the  pension  that 
may  be  due  or  accruing  on  said  date,  and  further  payment  of  one-half  the  pen- 
sion l>ecomingdue  to  the  pensioner  should  be  suspended  until  the  adjudication 
of  the  claim,  and  for  the  period  thereafter  allowed  for  appeal,  unless  an  appeal 
is  waived. 

9.  A  declaration  under  the  art  of  March  3,  1899,  must  be  accompanied  by  proof  in 

support  thereof  sufficient  to  establish  a  prima  facie  case  under  the  law. 

10.  The  Bureau  of  Pensions  will  promptly  notify  the  claimant  an<i  pensioner  of  the 

action  taken  in  a  claim  filed  under  the  act  of  March  3,  1899,  and  that  thirty 
days  from  the  receipt  of  such  notice  will  he  allowed  in  which  to  file  an  appeal, 
during  which  period  payment  of  one-half  of  the  pension  involved  will  be  sus- 
pended, unless  an  appeal  is  waived.  • 

11.  The  face  brief  should  show  the  date  on  which  i>ayment  to  the  wife  of  one-half  of 

her  husband's  pension  commenced. 

Adams  r,  Adams 370 

Short  Certificate. 

12.  If  a  soldier,  sailor,  or  marine  who  served  in  the  recent  war  with  Spain  incurre<i. 

contracted,  or  received  any  cause  or  causes  of  disability  in  such  8er\-ice  and 
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line  of  duty  which  persisted  for  a  sufficient  length  of  time  subsequent  to  the 
dates  of  his  discharge  and  of  filing  his  application  for  pension,  respectively, 
the  duration  of  which  can  l)e  satisfactorily  determined  by  competent  evidence 
to  amount  to  a  source  of  actual  disability,  there  is  no  provision  of  law  or  rule 
of  practice  by  which  he  can  properly  be  denied  a  pensionable  status  during 
the  time  he  was  so  disabled  subsequent  to  his  filing  a  formal  application  for 
pension:  Provided,  That  such  pensionable  degree  of  disability  was  not  a  mere 
temporary  condition  of  short  duration,  indefinite  existence,  and  of  unknown 
or  illy  defined  extent.  (See  case  of  Cassilly  C.  Cook,  12  P.  D.,  188. ) 
13.  In  the  event  the  disabilities  which  the  evidence  adduced  in  this  case  tends  to 
show  the  appellant  8uffere<l  from  for  a  period  of  over  one  year  subsequent  to 
the  date  of  filing  his  claim  for  original  invalid  pension  are,  or  can  be,  estab- 
lished as  of  service  origin  in  the  line  of  duty  he  is  entitled  to  a  pension  there- 
for from  the  date  of  filing  his  said  claim  to  the  date  of  the  medical  examination 
which  tends  to  show  that  a  pensionable  degree  of  disability  had  ceased  to  exist 
Charles  L,  Starr 254 

PBBSX7MFTI0NS. 

See  AcxatUED  Pension,  208;  Evidbnce,  111,  155, 264,  278, 292, 306, 312, 340;  MARRiAOft, 
32,  182,  278,  292,  306,  312,  340,  348. 

PRIOB  MABBIAGE. 

See  Marriage  and  Divorce,  505. 
PRIOB  SOUNDNESS. 

See  Origin  op  Disability,  298. 

PROOF. 

See  Division  op  Pension,  370;  Legitimacy,  102;  .Minors,  512. 

RATE. 

See  also  Aid  and   Attend.\nce,  70,77,215,299;  Disability,  319;  Increase,  87,92; 

Reduction,  244. 
Practice. 

1.  Ratings  for  minor  disabilities  can  not  be  added  together  in  order  to  make  a  grade 

rating. 

2.  Claimant  being  pensioned  at  $22  per  month  for  severe  deafness  in  both  ears,  the 

degree  of  deafness  existing  at  the  last  medical  examination,  is  not  entitled  to 
have  said  rate  increased  until  a  claim  for  increat^e  shall  have  been  filed  and  a 
medical  examination  had  showing  an  increased  degree  of  disability  to  exist. 

George  Geary 294 

3.  The  claimant  is  receiving  $10  per  month  under  the  general  law  and  he  was 

allowed  the  same  amount  under  the  act  of  June  27,  1890.  He  has  taken  no 
action  in  relation  to  the  notification  as  to  his  right  to  elect  under  which  law 
he  prefers  to  receive  pension,  but  the  attorney  has  appealed  from  the  action 
and  allowance  under  said  act.  It  is  held  that  the  claimant  was  shown  by 
the  medical  examination  to  l)e  entitled  to  the  niaxininm  rating,  and  it  is 
directed  that  this  rating  be  allowed. 

4.  Whenever  it  is  shown  prior  to  adjudication  that  a  claimant's  disability  has  l)een 

materially  increa.se<i  after  his  official  examination,  another  medical  examination 
shall  be  ordered  before  the  claim  is  rejected  or  adversely  adjudicated,  unless 
such  action  is  based  ui>on  legal  grounds.  It  is  inmiaterial  whether  the  claim 
ia  for  original  pension  or  for  increase  of  pension  under  either  the  act  of  June 
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27,  1890,  or  the  general  law:  Provided,  of  course,  the  disability  under  the 
general  law  is  shown  to  l)e  due  to  the  pensioned  cause  or  causes,  or  to  a  cause 
or  causes  which  have  been  legally  accepted. 

Oscar  CaldmU .' 331 

BECOBD. 

See  Evidence,  264;  Marriage,  434. 
BBDUCTION. 

See  also  Notice. 

Bate. 

1.  The  guardian  of  the  soldier  who  was  formerly  pensioned  at  the  rate  of  $72  per 

month  for  insanity  has  appealed  from  the  reduction  of  the  rate  in  the  case  t^) 
$50  per  month  for  such  cause  of  disability.  The  evidence  adduced  in  the  ca^e 
and  the  findings  of  a  board  of  surgeons  at  a  recent  test  medieval  examination 
to  which  the  pensioner  was  subjected,  show  conclusively  that  he  neither  ha-* 
nor  retjuires  the  regular  personal  aid  and  attendance  of  another  person:  HrM, 
(1)  That  inasmuch  as  there  is  no  provision  of  law,  as  is  the  case  in  total  blind- 
ness and  in  other  specific,  permanent  causes  of  disability,  which  prescriliea*  a 
fixed  rate  for  insanity  per  se,  no  matter  what  the  degree  thereof  may  1)e, 
neither  the  $50  rate  nor  the  $72  rate  should  he  allowed  for  such  cause  of  digs- 
ability  unless  the  degree  of  disability  due  thereto  is  shown  to  be  such  as  to 
wholly  disqualify  the  claimant  or  pensioner  for  manual  labor,  and  also  neiv?- 
sitate  either  the  frequent  and  periodical  or  the  regular  personal  aid  and  attend- 
ance of  another  person.  (George  Welch,  3  P.  D.,  121;  James  Gaton,  6  P.  D.. 
169;  Eppenetus  Mcintosh,  10  P.  D.,  172.) 

2.  That  the  (question  as  to  whether  or  not  a  pensioner  requires  the  personal  aid  and 

attendance  of  another  person  is  not  wholly  a  medical  one.  ( Edmund  O.  Beer?, 
7  P.  D.,  113;  John  J.  Hill,  7  P.  D.,  142.) 

Lovell  BuUock 244 

BJSFUNDMENT. 

See  Fee,  109,  441. 
BEIMBUBSEMENT. 

See  also  Fraud  and  Mistake,  116. 

Act  of  March  2,  1896. 

1.  The  applicant,  Alice  Haynes,  who  has  been  allowed  reimbursement  for  nursin^r 

and  attendance  upon  the  above-named  widow,  is  not  entitled  to  complete  the 
pending  claim  of  the  soldier  for  the  purpose  of  securing  further  reimbursement. 
Title  in  the  accrued  invalid  pension,  if  any,  rested  solely  in  the  widow,  and 
never  having  been  allowed  it  can  not  be  said  to  exist,  and  applicant  can  not 
assert  any  legal  right  in  it. 

Charles  Staples 28S* 

Fraud  and  mistake. 

2.  The  evidence  fails  to  show  that  claimant  had  rheumatism  prior  to  his  entry  in  the 

service,  or  that  he  contracted  said  disease  during  said  service,  and  in  the  absence 
of  fraud  on  the  part  of  the  claimant  the  action  of  the  Bureau  in  withholding 
payments  to  reimburse  the  Government  was  erroneous. 

AdelbeHL,  Orr '^ 
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■See  also  Makriage  and  Divorce,   340;  Minors,   83;  Restoration,  316;  Widow8' 

Claims,  139. 
Dependent  mother. 
i.  The  remarriage  of  a  dependent  mother  subsequent  to  the  passage  of  tlje  act  of 
June  27,  1890,  and  prior  to  the  filing  of  her  claim,  under  section  4707,  as 
amended  by  said  act,  does  not  affect  her  pensionable  status,  if  she  is  shown 
to  be  dependent  within  the  meaning  of  the  law. 

Rebecca  Burton  {mother) 509 

BEKEWAL. 

See  Commencement,  17. 

REKATIKO. 
Widow  completing. 

1.  A  claim  for  rerating  not  having  been  on  file  with  the  papers  in  her  deceased  hus- 

band's invalid  claim  at  the  time  of  his  death,  the  claim  of  the  appellant,  the 
widow  of  the  decedent,  that  she  is  entitled  to  have  the  original  allowance  of 
his  pension  rerated  from  the  date  of  his  discharge  to  the  date  on  which  a  sul> 
stantial  increase  in  rate  was  allowed  in  such  claim,  and  to  be  paid  the  amount 
of  the  pension  which  might  accrue  under  such  a  rerating,  is  held  to  be  unten- 
able, as  under  the  rule  laid  down  in  the  case  of  Rowland  A.  Colby  (7  P.  D.,  24) 
"the  widow  of  a  deceased  soldier  has  no  right,  under  the  law,  to  make  and 
prosecute  an  original  claim  for  a  rerating  of  her  husband's  invalid  claim." 

Leander  J.  Moody  (deceased) 212 

Practice. 

2.  The  Bureau  issued  a  certificate  of  pension  at  the  rate  of  $15  per  month  (three- 

fourths  total  of  rank  as  captain)  for  "Disease  of  heart,  result  of  typhoid  fever," 
contracted  during  the  ret^ent  war  with  Spain,  to  the  appellant  in  this  case,  but 
refused  to  accept  as  established  his  allegation  that  he  was  also  disabled  by 
disease  of  nervous  system  (neurasthenia)  as  a  result  of  such  fever.  In  the 
judgment  of  the  Department,  however,  it  is  clearly  shown  from  the  facts  pre- 
sented, the  evidence  adduced,  and  the  medical  authorities  cited  that  the  nervous 
affection  or  neurasthenia  which  wholly  disqualified  the  appellant  for  the  per- 
formance of  manual  labor  from  October  25,  1898,  the  date  of  his  discharge,  to 
May  1,  1900,  the  date  of  the  medical  examination  showing  recovery  from 
neurasthenia,  was  without  doubt  a  sequel  of  the  typhoid  fever  of  service  origin: 
Heldj  That  it  would  not  be  contrary  to,  or  inconsistent  with,  any  provision  of 
law  or  rule  of  practice  to  rerate  this  claim  so  as  to  allow  the  second-grade  rate 
during  the  time  the  appellant  is  shown  to  have  l)een  wholly  incapacitated  for 
the  performance  of  manual  labor  by  the  sequelae  of  typhoid  fever,  subsequent 
to  the  date  of  filing  his  application  for  pension. 

Camllya  Cook 188 

RESIDENCE  IN  A  SOLDIEBS'  HOME. 

See  Division  of  Pension,  490. 

BBS  JUDICATA. 
Fraud  or  miatake. 

1.  The  service  origin  of  the  soldier's  fatal  disease  having  been  admitted  in  the  case 
of  the  widow  after  a  special  examination,  the  rejection  of  the  minors'  claim  on 
the  ground  that  the  evidence  was  insufficient  to  establish  such  origin  is  held 
to  have  been  error,  no  fraud,  mistake  of  fact,  or  error  of  law  being  shown. 

Minors  of  Daniel  M.  Easley 179 


Digitized  by  VjOOQ  IC 


568  INDEX   TO    DECISIONS. 

BESTOBATION. 

Act  of  March  3,  1901. 

1.  Ab  the  claimant  has  never  received  a  pension  and  is  not  entitled  to  one  under 

existing  law,  the  act  of  March  3,  1901,  conferred  no  benefit  upon  her. 

Henrietta  Eldridge  {iddow) 316 

2.  It  appearing  from  the  official  records  of  the  War  Department  that  during  the 

period  that  this  appellant  was  the  wufe  of  the  deceased  oflScer,  from  January 
13,  1880,  to  May  1,  1883,  he  rendered  no  military  service  in  any  war,  but  that 
during  the  whole  of  said  period  his  service  in  the  Regular  Army  of  the  United 
States  was  that  of  a  post  surgeon  in  time  of  peace,  she  has  no  title  to  restora- 
tion, under  the  provisions  of  the  act  of  March  3,  1901,  of  the  pension  which 
she  formerly  received  as  the  widow  of  said  ofl&cer. 

Mary  E.  Rice,  formerly  Paulding 114 

BHETTMATISM. 

See  Death  Cause,  89. 
BX7LE  2  OF  BUIjES  OF  PBACTIOB. 

See  Practice,  411. 

SEA  PAT. 

See  Commencement,  428. 

SENTLITY. 

See  Disability,  50. 

SEPABATIOK. 

See  Division  op  Pension,  56,  507. 

SEBVICE. 

See  Desertion,  253,  379;  Practice,  157. 

Act  of  Jtine  27,  1890. 
1    Appellant  enlisted  April  6,  1865,  and  served  as  landsman  in  the  United  States 
Navy  until  April  5,  1868,  when  he  was  honorably  discharged,  and  imder  the 
circumstances  in  this  case  he  is  regarded  as  having  served  in  the  United  States 
Navy  for  a  period  of  ninety  days  during  the  war  of  the  rebellion. 

John  G.  Mulick 1 186 

2.  The  claimant  did  not  serve  ninety  days  during  the  war  of  the  rebellion.    The 

Government  will  not  credit  time  spent  in  desertion  in  estimating  length  of 
service  under  the  act  of  June  27,  1890. 

Henry  Denny 226 

3.  Claimant  was  drafted  on  October  8,  1864,  and  rejected  on  December  12  next 

thereafter.  He  was  fiirloughed  to  await  discharge  on  December  19,  1864,  and 
finally  discharged  on  April  4,  1865.  The  certificate  was  afterwards  amended 
so  as  to  take  effect  from  December  19,  1864,  by  reason  of  his  being  a  rejected 
recruit.  He  was  never  assigned  to  any  organization  or  placed  on  militar>'  duty: 
Heldy  That  under  these  facts  he  is  not  pensionable  under  the  act  of  June  27, 
1890,  not  having  served  for  ninety  days  or  more  in  the  military  or  naval  serv- 
ice of  the  riiited  States. 

Edgar  G.  Smith 466 
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Section  4701  of  the  Revised  Statutes  and  act  of  June  27,  1890. 

4.  Soldier  enlisted  April  3,  1865,  and  was  honorably  discharged  with  his  company 

by  reason  of  expiration  of  service  June  25, 1865,  but  said  organization  to  which 
he  belonged  was  not  disbanded  until  July  14,  1865:  Held,  That  under  the 
provisions  of  section  4701  of  the  Revised  Statutes  the  period  of  his  pensionable 
service  was  extended  to  July  14,  1865,  and  the  rejection  of  his  invalid  claim 
under  the  act  of  June  27,  1890,  on  the  ground  that  he  did  not  serve  ninety 
days  in  the  United  States  service  was  error. 

AdamKohler 407 

Joint  resolution  July  1,  1902. 

5.  The  rejection  of  the  claim  for  widow^s  pension  under  the  third  section  of  the  act 

of  June  27,  1890,  upon  the  ground  that  "soldier  was  not  honorably  discharged 
from  all  rebellion  service,"  being  no  longer  tenable  under  joint  resolution  of 
Congress,  approved  July  1,  1902,  said  claim  is  hereby  remanded  for  reopening 
and  read  judication  under  the  provisions  of  said  joint  resolution,  and  so  much 
of  the  present  appeal  as  relates  to  said  action  of  rejection  is  hereby  dismissed. 

6.  It  appearing  that  the  disabilities  from  which  it  is  alleged  the  soldier  died,  and 

upon  which  the  widow's  claim  under  section  4702,  Revised  Statutes,  is  based, 
were  contracted  by  the  soldier  while  absent  from  his  proper  command  without 
leave,  and  in  violation  of  his  first  contract  of  enlistment,  and  not  in  line  of 
military  duty,  this  appellant  has  no  title  to  pension  as  the  widow  of  the  soldier 
under  the  provisions  of  said  section.  See  cases  of  John  Norton  (9  P.  D.,  382); 
widow  of  John  Sullivan  (10  P.  D.,  55);  Patrick  H.  Bums  (11  P.  D.,  332  and 
362);  and  Lewis  Rankin  (ibid.,  373). 

Fannk  Ciichfil  ( tmdow) 450 

Civilians — Substitute . 

7.  The  legal  status  of  a  man  who  becomes  a  voluntary  substitute  for  a  soldier  and 

serves  and  is  discharged  in  the  name  of  the  soldier  is  that  of  a  civilian,  he 
having  never  enlisted  or  been  mustered  into  the  militarj^  service  of  the  United 
States.     (John  S.  Williams,  10  P.  D.,  169.) 

8.  A  civilian  who  served  in  the  Army  or  Navy  has  no  pensionable  status  under 

section  2  of  the  act  of  June  27, 1890,  or  May  9, 1900.  (John  Laughlin,  9  P.  D., 
466.) 

9.  The  words  "all  persons"  in  said  section  2  are  limited  by  the  context  to  those 

persons  "who  served  ninety  days  or  more  in  the  military  or  naval  service  of 
the  United  States,"  and  do  not  include  a  person  who  served  in  the  capacity  of 
a  ci\dlian  or  nonenlisted  person.     (John  IT.  Meeker,  10  P.  D.,  182.) 

Fred  Pain^  alias  Henry  Foreman 351 

Drafted  Man  and  Substitute. 

10.  Appellant  was  enrolled  and  accepted  as  a  substitute  Septeml)er  27, 1864,  rejected 

by  board  of  medical  inspectors  November  17,  1864,  ordered  by  Major-General 
Hooker  to  be  discharged  November  28,  1864,  and  was  discharged  March  15, 
1865,  on  account  of  disability  existing  at  time  of  enrollment:  Held,  That  the 
status  of  appellant  from  the  time  of  his  acceptance  by  the  board  of  enrollment, 
September  27,  1864,  to  the  time  of  his  discharge,  March  15,  1865,  for  disability 
existing  at  the  time  of  enlistment,  was  that  of  a  soldier  ai^cepted  into  the  serv- 
ice of  the  United  States,  but  not  assigned  to  duty  as  such  for  the  reason  that 
he  was  physically  disqualified  to  perform  military  service  from  causes  existing 
at  the  time  he  was  accepted. 

11.  That  as  appellant  was  not  assigned  to  any  military  organization  nor  to  military 

duty,  he  did  not  render  to  the  T'nited  States  any  military  ser\ice,  and  hence 
did  not  serve  for  ninetv  davs  in  tlie  militarv  or  naval  service  of  the  United 
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States,  as  contemplated  by  the  act  of  June  27,  1890,  and  is  not  pensionable 
under  section  2  of  said  act. 

William  H.  Veadi 273 

Enlistment. 

12.  A  soldier  may  be  pensionable  for  disability  incurred  prior  to  the  date  of  his  mus- 

ter into  the  ser\'ice  of  the  United  States,  muster  in  not  being  an  essential  to  a 
pensionable  status.  (Section  4693,  R.  S.)  The  Department  declines  to  alter 
or  modify  the  prevailing  practice  under  the  act  of  June  27,  1890,  so  far  as  the 
dates  of  enlistment  and  muster  in  affect  the  length  of  service  in  a  claim  under 
said  act. 

Jefferson  M.  Human 500 

Militaiy  Age, 

13.  An  enlistment  of  a  minor  under  the  age  of  18  years  in  1861  was  voidable,  and  if 

he  repudiated  the  contract  of  enlistment  and  subsequently  reenlisted  and 
served  his  term  of  enlistment  for  ninety  days  or  more  during  the  late  war  of 
the  rebellion  and  was  honorably  discharged  therefrom  the  failure  to  complete 
his  first  term  of  enlistment  is  no  bar  to  his  receiving  a  pension  mider  section  2 
of  the  act  of  June  27,  1890. 

Joseph  B.  Hughes 137 

Militia. 

14.  The  State  militia  organizations  in  which  the  service  of  this  appellant  during  the 

war  of  the  rebellion  was  rendered  were  in  the  service  of  the  State  of  Missouri, 
and  were  never  in  the  military  service  of  the  United  States,  and  military  serv- 
ice rendered  therein  confers  no  title  to  pension  under  the  provisions  of  the 
second  section  of  the  act  of  June  27,  1890. 

John  P.  Leslie 367 

15.  Soldier  enlisted  for  three  months,  on  April  16,  1861,  in  the  Sixth  Massachusetts 

Volunteers,  and  was  injured  while  serving  in  said  organization  in  the  riot  in 
the  city  of  Baltimore  on  April  19,  1861,  being  left  in  said  city  by  his  officers. 
He  was  never  mustered  into  or  out  of  said  service,  and  the  War  Department 
declines  to  issue  a  discharge  in  his  case.  Held:  He  was  a  member  during  the 
period  involved  of  the  Sixth  Massachusetts  Volunteers,  an  organization  which 
was  a  component  part  of  the  Army,  said  organization  having  been  called  into 
the  service  of  the  United  States  by  orders  of  the  President,  lawfully  issued. 

16.  He  was  discharged  by  operation  of  law  from  said  se^^nce  when  hia  term  of 

engagement  ceased,  or  when  the  war  of  the  rebellion  endeii.  He  has  a  pen- 
sionable status  as  a  militiaman  under  the  first  subdivision  of  section  4693,  R.  S. 
(U.  S.  I'.  North,  112  U.  S.,  510,  and  Randolph  M.  Manley,  5  P.  D.,  295,  and 
cases  therein  cited. ) 

DanielB.  Tyler 385 

17.  Held:  that  the  soldier's  service  in  the  Pennsylvania  Emergency  Militia  gives  a 

pensionable  status;  and  that  the  prior  soundness  of  the  soldier,  the  incurrence 
of  the  disability  allied  in  service,  its  existence  at  dischaige  and  continuance 
until  death  are  sufficiently  shown  to  sustain  his  claim  for  pension.  The  said 
disability  is  also  shown  to  have  been  a  large  contributing  factor  in  the  death 
cause  of  the  soldier,  the  preponderance  of  the  evidence  tending  to  show  that 
it  was  the  direct  and  sole  cause  of  death;  and  the  widow  is  entitled  to  a  pension. 
Sarah  A.  Fowler  {widow) 521 

SHORT  CERTinCATE. 

See  Practice,  254, 
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SLAVES. 

See  Dkpbndent  Mothers,  131;  Marriage,  287,  447. 

SOLDIEBS'  HOME. 

See  Division  of  Pension,  490. 

SPECIAL  ACT. 

See  Commencement,  49. 

SPECIFIC. 

See  Disability,  477. 

SUBSTITUTE. 

See  Service,  351. 

SUFFICIENCY. 

See  Declarations,  i54;  Evidence,  155. 

SUPPORT. 

See  Disability,  319. 

SUBGEOK'S  CERTIFICATE. 

See  Evidence,  264. 

SUSPENSION  OF  PAYMENT. 

See  Division  of  Pension,  370. 

TENNESSEE,  LAWS  OF. 

See  Marriage,  468, 514. 

TUBERCULOSIS. 

See  Death  Cacse,  342. 

TYPHOID  FEVER. 

See  Pathological  Sequence,  118. 

ULCERATIONS. 

See  Death  Cause,  354. 

UNDERGOING  PUNISHMENT. 

See  Line  of  Duty,  464. 

VISION. 

See  also  Increase,  87. 

1.  In  the  case  at  bar,  a  pension  at  the  rate  of  $17  per  month  is  held  by  the  Bureau 
to  be  adequate  to  the  degree  of  disability  resulting  from  total  blindness  of  one 
eye  and  loss  of  nine-tenths  vision  in  the  other  eye  from  corneal  opacity.  In 
the  case  of  William  Moore  (12  P.  D.,  87),  considered  by  the  Dei)artment  upon 
appeal  November  30,  1901,  the  Bureau  had  allowed  the  third-grade  rate  ($24 
per  month)  for  loss  of  one  eye  from  traumatism,  and  loss  of  nine-tenths  vision 
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in  the  other  eye  from  optic  atrophy  resulting  from  said  injury.  The  inequality 
in  the  rates  allowed  by  the  Bureau  in  these  two  cases  for  practically  the  same 
degree  of  inability  to  perform  manual  labor,  of  each  pensioner,  by  reason  of 
poor  vision,  demonstrates  the  advisability  of  adopting  some  method  by  which 
a  more  equable  adjustment  of  rates  in  cases  of  ocular  injuries  can  be  made.  In 
the  judgment  of  the  Department  the  rules  laid  down,  the  formulas  evolved, 
and  the  tables  prepared  showing  the  relative  values  of  the  different  defects  of 
vision,  by  Wiirdemann  and  Magnus  in  their  joint  work  on  **The  economic  valu- 
ation of  vision,"  furnish  a  medium  or  working  basis  for  a  more  uniform  arrange- 
ment of  r^tes  in  such  class  of  cases.  Accepting  their  maximum  and  minimum 
limits,  respectively,  of  the  range  of  visual  acuity  necessary  as  a  condition  of  suc- 
cess in  the  performance  of  manual  labor,  namely,  0.50  (one-half)  to  0.05  (one- 
twentieth)  of  the  full  scientific  standard,  as  being  both  practical  and  approxi- 
mately correct,  though  not  controlling,  it  is  )quite  evident  that  a  visual  acuity 
that  is  limited  to  one-tenth  of  normal,  and  exists  in  but  one  eye  (the  conditions 
shown  in  this  case)  is  a  very  low  grade  of  vision:  Held,  That  the  degree  of 
disability  resulting  from  the  amount  of  damage  to  the  visual  acuity  of  the 
appellant  in  this  case  is  fully  equivalent  to  the  loss  of  a  hand  or  foot  for  pur- 
poses of  manual  labor,  and  warrants  the  allowance  of  the  third-grade  rate  (the 
rate  allowed  in  the  case  cited  above,  for  an  equivalent  though  not  identical 
cause  of  disability) . 

John  T,  WaJtsm 92 

VOIDABLE  ENIilSTliENT. 

See  Desertion,  80. 

VOID  ENLISTMEITT. 

See  Service,  137. 

VOID  MABBIAOE. 

See  Marriage,  106. 

WIDOWS. 

See  Dependence,  40,  266;  Identity,  228;  Limitation,  479;  Minor's  Pbnbion,  26,  83; 
Berating,  212;  Restoration,  114,  316. 

WITNESSES. 

See  Pathological  Sequence,  426. 

WOOD  ALCOHOL. 

See  Line  of  Duty,  269. 
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